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ERRATA. 

Page   22,  in  marginal  note,  for  *'  defence,**  read  **  defect,** 

195, ,  for  "  49  Geo.  3,"  read  "47  Geo,  3." 

439,  in  note,  for  "  13  Geo.  3,  c.  64,"  read  "  13  Geo,  3,  c.  63." 

483, ,  before  "  Edit,,**  inaert  "3d,** 

615,  in  marginal  note,  for  "  no,**  read  *'  not,** 

,  ,  (last  line  but  one),  for  "  vendor,**  read  "  vendee,** 

—  674, ,  after  '*  could,**  insert  "  not,** 

—  670,  ,  transpose  "  plaintiff,**  and  "defendant,** 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 


Court0  of  iS^ommon  y ka0 


AND 


IN  MICHAELMAS  TERM, 
IN  THE  EIGHTH  YEAR  OF  THE  REIGN  OP  GEORGE  IV. 


MEMORANDA. 

IN  the  course  of  the  last  Tacatioiiy  Sir  Anthony  Hart, 
Knight,  Vice  Chancellor  of  England,  was  appointed  Lord 
High  Chancellor  of  Ireland,  on  the  resignation  of  the 
Right  Honourable  Lord  Manners;  and  Lancelot  Shadwell, 

9 

Esq.,  one  of  his  Majesty's  counsel  learned  in  the  law, 
was  appointed  to  succeed  Sir  Anthony  Hart,  as  Vice  Chan- 
cellor, and  took  his  seat  accordingly,  on  Friday,  the  2d  No- 
tember. 

On  the  first  day  of  this  Term,  Charles  Frederick  Wil- 
liamt^  Esq.,  William  Sehoyn,  Esq.,  and  the  Honourable 
Thomas  Er shine,  all  of  Lincoln's  Inn,  who  had  in  the  course 
of  the  vacation  been  appointed  his  Majesty's  counsel  learn- 
^  in  the  law,  took  their  seats  within  the  bar. 

Lord  Chief  Justice  Best  was  prevented  from  attending 
in  Court  during  the  whole  of  this  Term,  by  severe  indispo- 
sition. 

VOL.  I.  B 


CASipS  IN  MICHAELMAS  TERM, 


HT^nesdaup  RowLES,  demandant;  Bowly,  Tenant. 

By  the  statute      1  HIS  was  a  writ  of  right.     Mr.  Serjeant  Bosanquetj  on 

Vz^the\e- *^'  ^^^  '^^'  ^*y  ^^  *^^®  '*®*  Term,  obtained  a  rule,  calling  on 

mandant,in  a  the  demandant  to  shew  cause  why  the  writ  of  grand  cape, 

must  adjourn  which  had  been  sued  out  in  the  cause,  might  not  be  set 

Mto  to  Ae  *«rJ  ^side  for  irregularity.     He  founded  his  motion  on  an  affi- 

return.  Where,  davit  of  the  a£rcnt  for  the  tenant,  which  stated,  that  in  the 

thftefore,  a  de-  .  i        * 

mandant  ad-  last   Trinity  vacation  the  demandant  commenced  an  ac- 

soiTto  the^»- '  tio"  against  the  tenant  by  a  writ  of  entry  sur  abatement^ 

Se1*f>Sref  **^  ^^^  *^^^  recovery  of  divers  messuages,  lands,  and  heredita- 

aud.the  tenant  ments,  in  the  county  of  Gloucester y  to  which  the  demandant 

with  the  clerk  claimed  title  as  the  heir-at-law  of  one  Robert  Sandford, 

that  *«^^eM  cleceased.     That  the  cause  came  on  for  trial  at  the  last  As- 

the  demandant  sizes  for  that  countv,  when,  after  a  full  investifiration  into 

a^oumed  the        ,      ^  .  .         ,  .  *.  i 

essoin  to  the  the  facts  and  circumstances  attending  the  execution  of  the 
fuM  prot.  would  ^*^'  ^f  Sandford,  under  which,  and  subsequent  mesne  con- 
be  entered ;"  veyances,  the  tenant  claimed  the  said  messuages,  &c.,  a  ver- 
ame  to  which  dict  was  found  for  the  tenant;  the  validity  of  the  will  be- 
oughttohave  ing  fully  and  satisfactorily  established;  and  no  attempt 
Ae  tenan^en-  ^^^  afterwards  made  on  the  part  of  the  demandant  to  set 
tered  a  ne  red'  aside  or  call  in  question  that  verdict.     That  the  demand- 

jriatur,  and  ,  * 

signed  judgment  ant  had  since  commenced  proceedings,  in  a  new  action 
a  writ  of  ^nsui  against  the  tenant,  by  writ  of  right,  for  the  recovery  of  the 
SA7action" by  ^*™^  hereditaments  which  were  sought  to  be  recovered  in 
the  demandant,    the  first  action.     That  upon  the  return  of  the  summons  is- 

on  the  same  „  . 

day,  but  shortly  sued  on  the  writ  of  right,  which  was  entitled  on  the  mor- 
ment  had  been    '^^  ^^  ^^^  Ascensiou  in  EostcT  Term,  8  Geo,  4,  being  the 
c  "Tlletaride*  ^^*^  ^^y  o(  May  last,  the  tenant  entered  an  essoin  in  the 
the  writ  for  ir-    action.    That  on  the  28th  of  May,  the  demandant  ad- 
journed the  essoin  until  the  second  return  after  the  return 
of  the  said  writ  of  right,  viz.,  "  in  eight  days  of  the  Ho- 
ly  Trinity/*  whereas  by  the  statute  24f  Geo.  2,  c.  48,  the 
demandant  ought  to  have  adjourned  the  essoin  until   '*  in 
fifteen  days  of  the  Holy  Trinity*'    That  a  rule,  on  the 


IN  THB  EIGHTH  YEAR  OF  GEO*  lY. 

part  of  the  tenant  was  enfceredi  with  the  derk  of  the  essoins,        1827- 
on  the  14th  June  last,  entitled,  *'  on  thfiBOTrow  of  the  As-      r^^!^ 
censiom,  in  Easier  Term,  in  the  8th  year  of  the  reign  of    demandant ; 
Creo.  ith,"  stating,  that,  **  unless  the  demandant  adjourn-       Tenant, 
ed  the  essoin  to  fifteen  days  of  the  Holy  Trinity,  a  non 
pros,  would  be  entered  by  the  tenant"    That  the  demand- 
ant did  not  adjourn  the  essoin  *'  until  in  fifteen  days  of 
the  Holy  Trinity"  pursuant  to  the  said  statute  and  rule ; 
and  that*  in  consequence  thereof,  and  after  the  time  to 
which  the  essoin  ought  to  have  been  so  adjourned,  viz. 
on  the  S6th  June  last,  a  ne  recipiaiur  was  entered  against 
the  demandant's    claiming  to  adjourn    the  tenant^s   es- 
soin; and  judgment  of  non  pros,  was  signed  by  the  te- 
nant.    That  after  the  attorney  for  the  demandant  had 
been  informed  that  the  judgment  of  non  pros,  had  been 
signed,  he  told  the  agent  for  the  tenant,  that  a  writ  of 
grand  cape  had  been  issued  in  the  action,  and  was  sent 
down  to  the  Sheriff*  of  Gloucester;  and  that  the  agent 
thereupon  searched  at  the  filazer's  office,  for  the  pra- 
eipe  tat  die  said  writ  of  grand  cape,  and  found  that  such 
prtecipe  was  dated  the  36th  of  June,  as  the  day  on  whicli 
the  writ  was  issued,  and  that  he  was  informed  by  the  fila- 
zer,  that  the  writ  o{  grand  cape  was  not  issued  until  after 
the  opening  of  the  office  on  the  said  26th  of  June^  and 
that  the  office  does  not  open  until  1 1  o'clock  in  the  morn- 
ing, previous  to  which  time  the  ne  recipiatur  had  been  en- 
tered, and  judgment  of  non  pros,  signed. 

The  learned  Serjeant  submitted,  that  the  writ  of  grand 
cape  bad  been  irregularly  issued,  on  two  grounds :  ^rsi, 
there  having  been  no  regular  adjournment  of  the  tenant^s 
essoin,  according  to  the  statute  24  Geo.  2,  c.  48,  s.  3  (a), 

(«)  WWch,  for  the  more  spce-  entry  or  writs  of  right  of  advow- 

^J  proceeding  in  writs  of  dower  son,  and  in  all  other  real  actions, 

mule  nihil  kabet,  and  writs  of  en-  enacts.   That,  after  the  feast  of 

try  for  common  recoveries  to  be  Saint    Michael    the    Archangel, 

sued  and  prosecuted  by  writs  of  ]  752,  if  any  writ  in  any  such  ac 

b2 
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ROWLES, 

Demandant; 

BOWLY, 

Tenant. 
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by  which  the  essoin  must  be  adjourned  by  the  demandant 
to  the  fourth  return,  both  inclusive ;  and  as  the  writ  was 
returnable  on  the  morrow  of  the  Ascension^  the  adjourn- 
ment should  have  been  to  fifteen  days  of  the  Holy  Trinity; 
and,  secondly,  that  the  judgment  of  fipn  pros,  was  regu- 
larly signed  by  the  tenant,  previously  to  the  issuing  of  the 
writ. 

Mr.  Serjeant  Russell  now  shewed  cause,  and  sub- 
mitted, that,  under  the  circumstances,  the  judgment  of 
non  pros,  had  been  signed  by  trick  and  contrivance; 
and  that,  as  it  had  been  improperly  obtained,  the  ten- 
ant could  not  avail  himself  of  the  objection  as  to  the  im- 
proper adjournment  of  the  essoin  to  the  second  instead 
of  the  third  return  in  the  last  Term,  viz.,  in  fifteen  days  of 
the  Holy  Trinity ^  which  was  on  the  ^4th  of  June,  two  days 
after  which  the  writ  oi grand  cape  was  issued.    The  learned 


tion  come  in,  and  be  returpable 
in  his  Majesty's  Court  of  Common 
Pleas  in  the  day  of  the  return  of 
the  morrow  of  All  Souls,  then 
day  shall  be  given  in  fifteen  days 
of  Saint  Martin ;  if  on  the  morrow 
of  Saint  Martin,  then  in  eight 
days  of  Saint  Hilary;  if  in  eight 
days  of  Saint  Martin,  then  in  fif- 
teen days  of  Ssdnt  Hilary:  if  in 
fifteen  days  of  Sunt  Martin,  then 
on  the  morrow  of  the  Purification : 
if  in  eight  days  of  Ssunt  Hilary, 
then  in  eight  days  of  the  Purifica- 
tion; if  in  fifteen  days  of  Saint 
Hilary,  then  in  fifteen  days  of 
Easter;  if  on  the  morrow  of  the 
Purification,  then  in  three  weeks 
from  the  day  of  Easter;  if  in  eight 
days  of  the  Purification,  then  in 
one  month  from  the  day  of  Eas- 
ter: if  in  fifteen  days  of  Easter, 


then  in  five  weeks  from  the  day  of 
Easter:  if  in  three  weeks  from 
the  day  of  Easter,  then  on  the 
morrow  of  the  Ascension  of  our 
Lord;  if  in  one  month  from  the 
day  of  Easter,  then  on  the  mor- 
row of  the  Holy  Trinity:  if  in 
five  weeks  from  the  day  of  Eas- 
ter, then  in  dght  days  of  the  Ho- 
ly Trinity ;  if  on  the  morrow  of 
the  Ascension  of  our  Lord,  then  in 
fifteen  days  of  the  Holy  Trinity  ; 
if  on  the  morrow  of  the  Holy  Tri- 
nity, then  in  three  weeks  from  the 
day  of  the  Holy  Trinity;  if  in 
dght  days  of  the  Holy  Trinity, 
then  on  the  morrow  of  A II  Souls : 
if  in  fifteen  days  of  the  Holy  Tri- 
nity, then  on  the  morrow  of  Saint 
Martin;  if  in  three  weeks  of  the 
Holy  Trinity,  then  in  eight  days 
of  Saint  Martin. 
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jeant  prodnoed  affidaYits  to  shew,  that  the  tenant's 
agent  did  not  inform  the  demandant  that  judgment  of 
nan  pros*  had  been  signed  until  three  days  after  the  writ 
of  grand  cape  had  been  sued  out;  that  the  tenant  did  not 
enter  the  rule  with  the  derk  of  the  essoins,  to  adjourn 
the  essoin,  according  to  the  statute,  until  the  14th  June; 
and   that  the  demandant  had  no  notice  of  such  rule, 
which  was  entitled  on  the  morrow  of  the  Ascension^  viz.^ 
the  25th  May.    As,  therefore,  the  rule  was  kept  concealed 
from  the  demandant,  and  entered  clandestinely,  and  the 
judgment  ot  nonpros,  improperly  signed,  the  writ  of  grand 
cape  cannot  be  set  aside;  for  the  tenant  could  not  be  en- 
titled to  sign  such  judgment,  without  notice  of  the  rule 
having  been  first  given  by  him  to  the  demandant,  to  ad- 
journ the  essoin.     Mr.  Serjeant  WiUiams,  in  a  note  to 
tbe  case  of  William  v«  Gwyn  (a),  states,  that  **  on  the 
fourth  day  after  the  return  of  the  writ,  the  tenant  may  enter 
an  essoin  with  the  clerk  of  the  essoins,  but  it  must  be 
in  person,  and  not  by  attorney;  the  essoin  must  then  be 
adjourned  by  the  demandant,  who  will  otherwise  be  non- 
prossed if  the  tenant  enter  a  ne  recipiatur  with  such  clerk, 
and  give  a  rule  to  the  demandant  to  adjourn  the  essoin  ;1  and 
in  Roscoe  on  Real  Actions  {b),  the  same  rule  is  laid  down.  Be- 
sides, the  ne  recipiatur  was  entered  on  the  same  day  the  judg- 
ment o{ nonpros,  was  signed :  and  in  Barclay  v.  Earle  (c), 
where  judgment  otnon  pros,  was  signed  for  not  adjourning 
an  essoin  cast  upon  a  special  capias,  and  the  plaintiff  took  " 
no  notice  of  it,  but  delivered  his  declaration;  and  after 
the  rule  to  plead  was  out,  and  a  plea  called  for,  signed 
judgment: — on  a  motion  by  the  defendant,  to  set  aside  the 
judgment,  on  the  ground,  that,  after  a  non  pros,  signed, 
the  plaintiff  was  out  of  Court,  as  to  all  purposes  but  mov- 
ing to  set  it  aside,  —  the  Court,   considering  it  a  trick, 


1827. 

ROWLES, 

Demandant; 

BOWLY, 

Tenant. 


fa)  2  Wms.  Saund.  45  e,  n.  4.  (*)  Vol.  I,  p.  162. 
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Demandant; 

BOWLY, 

Tenant. 


declared,  that,  as  there  was  no  colour  for  the  essoui^  or 
to  expect  a  plaintiff  to  search  after  a  nonpros,  and  as  there 
was  no  notice  given  of  it,  the  plaintiff  was  right  in  going 
on;  and  they,  therefore,  refused  to  set  it  aside:  and  in 
Williams'  Saunders  (a),  it  is  said,  '*  if  the  tenant  do  not  ap- 
pear  on  the  return  of  the  grand  cape,  and  plead  something 
to  excuse  his  default,  strictly  speaking,  the  land  is  lost  for 
ever;  but  if  he  do  appear,  the  demandant  may  release  the 
default  of  not  appearing  at  the  return  of  the  summons ; 
and  it  is  the  usual  practice  to  do  so."  As,  therefore,  the 
tenant  did  not  give  the  demandant  notice  that  the  rule 
to  adjourn  the  essoin  had  been  entered  with  the  clerk 
of  the  essoins,  or  that  he  had  signed  judgment  of  non 
pros,  the  writ  oi grand  cape  cannot  be  set  aside,  but  it  must, 
under  the  circumstances,  be  inferred  that  it  was  regularly 
sued  out. 


Mr,  Serjeant  Bosanquei,  in  support  of  the  rule. — No 
trick  whatever  has  been  practised  on  the  part  of  the  tenant 
or  his  agent;  and  it  is  quite  clear,  that  the  demandant  ad- 
journed the  essoin  contrary  to  the  provision  of  the  statute 
24f  Geo.  2.  It  is  sworn  that  a  ne  recipiaiur  was  not 
entered  until  after  the  day  to  which  the  essoin  ought  to 
have  been  adjourned.  The  demandant  has  not  denied 
that  the  judgment  of  non  pros,  was  signed  before  the 
writ  of  grand  cape  was  issued ;  and  as  there  has  been  no 
regular  or  proper  adjournment  of  the  essoin,  without 
which  the  writ  could  not  be  sued  out,  it  is  clearly  irregu«- 
lar,  and  must  be  set  aside.  This  case  is  altogether  distin- 
guishable from  that  of  Barclay  v.  Earle^  as  the  question 
there  turned  on  a  trick  and  contrivance  by  the  defendant,  as 
an  essoin  could  not  be  cast  on  a  special  capias;  but  here  the 
demandant  cannot  excuse  himself,  as  he  might  have  known, 
and  ought  to  have  complied  with,  the  terms  of  the  statute. 


(a)VoKII.  p.J^45/ 


IN  THB  BIOHTH  YBA&  OF  OKO,  IV. 


Mr.  Justice  Park. — ^This  is  an  application  to  set  aside  a 
writ  of  grand  cape  which  has  been  sued  out  at  the  instance 
of  the  demandant  Two  grounds  have  been  relied  on  in 
support  of  the  motion ; — ihejirsi,  that  there  has  been  no  re- 
guhir  adjournment  of  the  tenant's  essoin;  and  the  seeandf 
that  the  hitter  signed  judgment  of  non  pros.,  before  the  writ 
was  issued.  The  demandant  should  have  applied  to  set 
aside  that  judgment  before  the  writ  was  sued  out.  It  has 
been  said,  that  the  judgment  was  signed  by  trick,  and  that 
die  demandant  had  no  notice  of  the  rule  to  adjourn  the  es- 
soin. If  it  were  necessary  for  the  tenant  to  communicate  that 
drcumstance  to  the  demandant,  there  might  be  some  weight 
in  the  objection ;  but  it  appears,  that  it  was  duly  entered, 
and  the  demandant  might  have  ascertained  the  fact,  by 
making  an  application  to  the  clerk  of  the  essoins,  before 
be  issued  his  writ;  which  I  think  he  was  bound  to  do. 
There  is  no  room  for  any  imputation  on  the  tenant's  agent 
He  appears  to  me  to  have  acted  with  the  greatest  propriety ; 
and,  therefore,  the  case  of  Barclay  v.  Earle  does  not  ap- 
ply ;  for  there  the  whole  of  the  defendant's  proceeding  was 
illegal,  and  a  trick  on  the  plaintiff.  It  has  been  admitted 
that  the  demandant  was  not  aware  of  the  statute;  but 
when  a  party  institutes  proceedings  by  a  writ  of  right,  he 
should  make  every  necessary  enquiry  as  to  the  mode 
required  for  carrying  them  on  with  regularity,  and  ac- 
cording to  prescribed  forms,  and  more  particularly  so,  as 
the  Court  is  not  in  general  inclined  to  favour  a  demandant 
in  such  an  action. 


1827. 

RowLEa, 
Demandant; 

BOWLT, 

Tenant 


Mr.  Justice  Burrouoh. — The  clerk  of  the  essoins 
woukl  no  doubt  have  informed  the  demandant's  attorney 
that  the  tenant  had  entered  a  rule  for  him  to  adjourn  the 
essoin  according  to  the  terms  of  the  statute,  \i  he  had  ap- 
plied to  him  for  that  purpose ;  and  he  would  also  have  told 
him  that  the  adjournment  by  the  demandant  was  irregular. 
The  judgment  of  nan  pros,  appears  to  have  been  properly 
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ROWLES 

Demandant ; 

BOWLY, 

Tenant. 


signed^  and  no  trick  can  be  imputed  to  the  t^ant  or  his 
agent  in  so  doing. 

# 

Mr.  Justice  Gaselee. — It  does  not  appear  that  the  de- 
mandant's attorney  has  been  deceived  by  any  of  the  pro- 
ceedings adopted  by  the  agent  for  the  tenant;  and  it  is 
quite  clear,  that  he  made  an  improper  adjournment  of  the 
essoin  in  the  first  instance.  This  rule,  therefore,  must 
be  made — 

Absolute. 


Nov.  7tk. 

The  defendant 
having,  as  ad- 
ministrator, re- 
ceived a  sum  of 
money,  which, 
it  was  agreed 
by  the  parties 
entitled  to  it, 
was  to  be  appli- 
ed in  dischsjrge 
of  the  funeral 
expenses  of  the 
testator's  wi- 
dow, which  had 
been  paid  by 
the  plaintiff, 
promised  so  to 
apply  it: — Held 
that  the  plain- 
tiff was  entitled 
to  recover  it,  in 
an  action  for 
money  had  and 
received. 


ri"' 


MeERT  V.  MOESSARD. 

J  HIS  was  an  action  for  money  had  and  received,  and 
brought  to  recover  from  the  defendant  the  sum  of  40/., 

alleged  by  the  plaintiff*  to  have  been  received  by  the  for- 
mer for  his  use.  The  declaration  contained  the  common 
money  counts,  and  the  defendant  pleaded  the  general 
issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
/taU,  at  the  Sittings  after  the  last  Term,  it  appeared,  that 
the  plaintiff*  and  defendant  had  married  two  sisters,  the 
daughters  of  one  Peter  Dejreene,  who  died  at  Brus- 
sels, in  May,  1818,  leaving  an  annuity  of  100/.  to  his 
wife,  during  her  life,  which  was  secured  by  the  sum  of 
SOOOL  Navy  five  per  cents^,  then  standing  in  his  name ; 
and  after  the  death  of  his  wife,  he  directed,  that  the  prin- 
cipal money  should  be  equally  divided  amongst  five  child- 
ren, the  issue  of  the  marriage,  two  of  whom  were  the  wives 
of  the  plaintiff*  and  defendant.  That  the  mother,  JMrs. 
De/reetie,  also  died  at  'Brussels,  in  May,  1821,  leaving  her 
five  children  surviving;  but  Peter  Defreene,  the  son,  had 
previously  administered  to  his  father's  property,  jointly 
with  the  defendant's  wife,  and  her  husband.  That,  on  the 
death  of  Mrs.  Defreene,   her  son  and  the  defendant,  as 
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admiiiittratorB,  proceeded  to  sell  out  the  2000/.  stock,  for 
the  purpose  of  dividing  the  same,  which  was  accordingly 
done;  and  that  50^,  one  half  year's  dividend,  were  due 
cm  the  said  principal  sum  of  SOOO/L,  which  formed  the 
ground  of  the  present  action.  That  at  the  time  of  the 
death  of  Mrs.  Defreene^  the  mother,  at  Brusseli,  the 
plaintiff  and  his  wife  being  resident  there,  (the  other  four 
children  being  living  in  this  country,)  the  plaintiff  paid  the 
funeral  and  other  necessary  expenses,  amounting  to  61  A, 
which  the  other  children  agreed  to  pay  out  of  the  half 
year's  dividend,  when  received  at  the  Bank  of  England; 
that  when  the  stock  was  sold  out,  the  2000L  was  equally 
divided  between  the  children ;  but  that  10/.  only  out  of  the 
50L  was  distributed,  as  the  defendant  proposed  to  keep 
the  remaining  40/L  for  the  purpose  of  paying  the  same  to 
the  plaintiff  on  account  of  the  funeral  expenses  of  Mrs. 
Defreene,  at  BrtMels,  and  to  which  all  the  other  branches 
of  the  family  assented;  but  this  the  defendant  afterwards 
refused  to  do,  although  nearly  six  years  had  elapsed  from 
the  time  of  her  death,  and  although  he  had  been  frequent- 
ly applied  to,  on  behalf  of  the  plaintiff,  for  that  purpose; 
and  in  consequence  the  present  action  was  commenced. 

Peter  Defreene,  the  brother  of  the  defendant's  wife, 
who  had  administered  to  the  effects  of  his  father,  on  being 
called  as  a  witness,  stated,  that  neither  he  nor  his  bro- 
ther and  sisters  in  this  country,  claimed  any  interest  in 
the  above  sum  of  40/.  That  when  the  principal  and  di- 
vidends were  received  at  the  Bank,  by  himself  and  the 
defendant,  it  was  expressly  agreed  between  them,  that 
that  sum  should  be  paid  to  the  plaintiff,  on  account  of  the 
expenses  of  the  mother's  funeral.  That  the  plaintiff,  in  the 
first  instance,  stated  the  charges  to  have  amounted  to  61/., 
to  which  the  defendant  objected,  but  said  that  he  would 
keep  the  40/.  on  his  account  until  he  saw  that  the  charges 
were  correct,  when  he  would  pay  it  over.  This  statement 
was  corroborated  by  another  witness,   who  accompanied 


IIOBUARD. 
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1837.  the  parties  to  the  Bank.  On  which  hb  Lordship  told  the 
^J^^^^Tt^  Jury,  that  as  the  defendant,  when  he  received  the  money, 
had  promised  to  appropriate  the  sum  of  40/.  towards 
the  funeral  expenses  paid  by  the  plaintiff*  at  Brussels,  to 
which  arrangement  the  other  children  had  assented,  the 
plaintiff*  was  entitled  to  recover  on  the  count  for  money 
had  and  received ;  and  the  Jury  accordingly  found  a  ver- 
dict for  him,  damages,  40/.  Leave  however  was  reserved 
to  the  defendant,  to  move  to  set  it  aside,  in  case  the  Court 
should  be  of  opinion,  that,  under  the  above  circumstances, 
the  plaintiff*  was  not  entitled  to  recover. 

Mr.  Serjeant  Taddy,  on  this  day  accordingly  applied 
for  a  rule  nisi,  and  submitted,  that  as  there  had  been  no 
communication  between  the  plaintiff*  and  defendant,  as  to 
the  appropriation  of  the  above  sum  of  40/.,  (the  former 
being  abroad),  and  as  the  defendant's  promise  was  merely 
conditional,  viz.  that  he  would  pay  it  in  case  the  plaintiff'*s 
account  were  correct,  it  was  incumbent  on  him  to  shew 
that  it  was  so,  before  he  could  be  entitled  to  recover.  Be- 
sides, there  was  no  consideration  moving  as  between  the 
plaintiff*  and  defendant,  nor  was  there  any  promise,  express 
or  implied,  to  render  the  defendant  liable  for  the  funeral 
expenses  of  his  wife's  mother.  He  received,  in  his  cha- 
racter of  administrator,  the  principal  stock  and  dividends, 
and  wa^  only  entitled  equally  with  the  other  children.  In 
Rann  v.  Hughes  (a),  it  was  expressly  determined,  that  an 
executor  or  administrator  cannot  be  personally  liable,  un- 
less a  sufficient  consideration  be  shewn ;  and  although  the 
defendant  is  not  sued  in  his  character  of  administrator, 
still  he  received  the  sum  in  question  as  such,  and  no  pro- 
mise can  be  implied,  to  render  him  liable  to  the  plaintiff*, 
for  the  expenses  attending  his  mother's  funeral. 

(a)  7  Term  Rep.  360,  (n). 


IN  THB  EIGHTH  THAR  Of  OBO.  IT. 

Mr,  Juilioe  ParIl — ^I  mm  of  opiiiioii»  that  tliere  b  no 
colour  for  the  objection  made  to  this  verdict,  which  it 
not  only  against  good  &ith  and  morals,  but  against  every 
principle  of  kw.  The  mother  of  the  defendant's  wifb 
was  buried  abroad,  at  the  expense  of  the  plaintiff,  who 
married  one  of  her  daughters,  and  when  the  monies  in 
question  were  received  by  the  defendant  and  Peier  De^ 
freene^  the  son,  at  the  Bank,  for  the  purpose  of  being  divid- 
ed amongst  the  five  children,  it  was  agreed  by  all  parties, 
that  the  half  yeariy  dividend  then  due  should  be  applied 
to  the  expenses  of  the  burial;  and  it  being  left  in  the  hands 
of  the  defendant  for  that  purpose,  he  now  wishes  to  cheat 
the  plaintiff,  who  is  clearly  entitled  to  it,  as  the  defendant 
sdmowledged,  at  the  time  he  received  it,  that  he  held  it  to 
die  plaintiff^s  use. 


1! 


Bfr.  Justice  Burrough.— -This  objection  is  against  con* 
science;  and  I  am  of  opinion,  that  the  plaintiff,  on  proof  of 
the  above  drcumstances,  was  entitled  to  recover,  even  on 
the  account  stated. 


Mr.  Justice  Gasblee,  concurrmg — 


Rule  refused. 


Hubbard  v.  Jackson.  Nw^L 

M  HIS  was  an  action  of  assumpsit  on  a  bill  of  excbanices  The  dnwer  of 

drawn  by  one   WiUiam  Melville ,  on  the  25th  December ,  J,  hu  own  or- 

1820,  upon,  and  accepted  by  the  defendant,  for  30/.  at  ^*J;  j'*^"^^ 

three  months  after  date,  payable  to  Melville's  order,  and  on  its  being  di^ 

indorsed  by  him  to  the  plaintiff.  acceptor,  the 

indflnee  sued 
the  drawer, 
who  paid  the  amount  of  ilie  bill  and  cosU,  and  on  the  bill  being  delivered  up  to  him,  he  afterwards 
iodoned  H  to  the  plafaitiff : — Held,  that  the  latter  might  recover  as  against  the  acceptor. 
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At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 

hally  at  the  Sittings  after  the  last  Term,  it  appeared  that 

,    »•  Melvilie,  before  the  bill  became  due,  indorsed,  and  paid 

Jackson.  .         .         ,. 

it  to  a  person  of  the  name  of  Wallace ,  and,  it  being  dis- 
honoured by  the  defendant,  Wallace ,  in  1821,  sued  Mel- 
villCf  as  the  drawer,  who  paid  the  amount  of  the  bill,  with 
costs ;  and  that,  about  eighteen  months  afterwards,  he  in- 
dorsed it  to  the  plaintifT,  by  whom  the  present  action  was 
commenced  against  the  defendant  as  the  acceptor.  The 
Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Storks,  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  or  a 
new  trial  granted ;  and  submitted,  that  MelviUey  having 
once  negotiated  the  bill,  and  paid  the  full  amount  after  it 
became  due  and  was  dishonoured,  could  not  afterwards  re- 
issue or  negotiate  it,  so  as  to  charge  the  defendant  as  the 
acceptor.  In  Beck  v.  Robley  (a),  it  was  decided,  that  a 
bill  cannot  be  indorsed  or  negotiated,  after  it  has  been 
once  paid,  if  such  indorsement  or  negotiation  would  make 
any  of  the  parties  liable  who  would  otherwise  be  dis- 
charged. That  case  however  is  distinguishable,  as  there 
the  bill  was  drawn  payable  to  the  order  of  a  third  person, 
who  indorsed  it,  and  if,  after  it  was  taken  up  by  the  draw- 
er, it  had  continued  negotiable  in  his  hands,  that  third 
person  would  have  been  liable.  It  must  be  admitted,  how- 
ever, that  in  Callow  v.  Lawrence  (6),  the  Court  of  Kings 
Bench  held,  that  an  indorsee  who  pays  a  bill  may  indorse 
or  negotiate  it,  because  his  indorsement  or  negotiation 
will  make  no  person  liable  but  himself,  and  those  parties 
whom  he  might  sue. 

Mr.  Justice  Park. — In  Beck  v.  Robley,  it  was  insisted 
by  the  plaintiff's  counsel,  on  moving  for  a  new  trial,  that 

(a)  1  Hen.  Bl.  89;  (n).  (6)  3  Mau.  &  Selw.  95. 
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the  drawer  of  a  bill,  which  in  course  of  circulation  came         1B27. 

back  to  his  hands,  might  maintain  an  action  as  indorsee,  Hubbard 

and  Mr.  Justice  Ashurst  said,  that  he  remembered  several  jackson. 
instances  of  such  actions. 

Mr.  Justice  Burkouoh. — The  plaintiff  paid  the  bill,  for 
the  honour  of  the  defendant,  as  acceptor,  and  no  proof 
was  adduced  at  the  trial,  to  shew  that  there  had  been  any 
alteration  of  circumstances  as  between  them,  to  operate  as 
a  discharge  of  the  latter- 
Mr.  Justice  Gaselbe. — The  case  of  Callow  v.  Lawrence 
appears  to  me  to  be  precisely  in  point,  and  the  Court 
drew  the  distinction  between  a  bill  payable  to  the  order 
of  the  drawer,  and  one  payable  to  the  order  of  a  third  per- 
son :  there  Lord  EUenborough  said,  *'  a  bill  of  exchange  is 
negotiable  ad  infinitum^  until  it  has  been  paid  by,  or  dis- 
'  charged  on  account  of,  the  acceptor.     If  the  drawer  have 
paid  the  bill,  it  seems  that  he  may  sue  the  acceptor  upon 
it;  and  if,  instead  of  suing  the  acceptor,  he  put  it  into  cir- 
culation upon  his  own  indorsement  only,  it  does  not  preju- 
dice any  of  the  other  parties  who  have  indorsed  it,  that  the 
holder  should  be  at  liberty  to  sue  the  acceptor.     The  case 
would  be  different  if  the  circulation  of  the  bill  would  have 
the  effect  of  prejudicing  any  of  the  indorsers.'* 

Rule  refused- 
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1827.  * 

Sahtrday,  MoUNT  r.  HaRRISON. 

Nov.  }Oth.      p_ 

In  an  action,  I  HIS  was  an  Rction  on  a  policy  of  assurance  on  the 
dSiStc*^  on"a  freight  of  a  ship  called  the  Olive  Branchy  valued  at 
poUcyofaMur-    l,000i,  at  and  from  the   Cape  of  Good  Hope  to  Lon- 

ance  on  freighty  .  . 

where  the  ves-  don.  At  the  trial  before  Mr.  Justice  Park  at  GuHdhally 
ingin  cargo  at"  *^  ^^®  Adjoumed  Sittings  after  the  last  Term,  it  appeared, 
the  Cope  q^Goarf  that  the  insurance  was  effected  in  1833.     That  on  the 

Hope^  for  her 

voyage  from  19th  July  in  that  year,  the  vessel  being  moored  in  Table 

^no(  London,  Bay,  taking  in  cargo  for  England,  experienced  a  hea- 

tibrondbMitress  ^^  8*'^'   parted  from  her  cables,  and,  notwithstanding 

of  weather,  every  exertion  to  save  her,  was  driven  on  shore.     That 

from  her  moor- 
ings, driven  on    the  cargo  and  stores  were  taken  out,  and  that  on  the  22d 

in^'iand;  and,  ^^^  ^^  sunk  in  the  sand,  which  had  drifted  round  her  to 
her  cargo  bdng   fj^^  depth  of  eleven  feet.    That  the  master  and  crew,  in  the 

taken  out,  she  *^  ' 

was  found  to  month  otAugustf  left  her  a  mere  wreck,  and  that,  about  three 
magedandshat-  weeks  or  a  month  after  she  had  lain  in  the  sand,  a  mer- 
was^«med  ad-  ^^^^  **  *^®  Cape  purchased  her  at  a  public  auction,  toge- 
yisabie  to  sell      ther  with  several  other  vessels  that  had  suffered  from  the 

her;  and  she  i  %  /»  .  /\ 

wa»accordii^y  same  gale,  and  five  or  six  months  afterwards  succeeded  in 

auction  ma  ^  getting  her  off  the  sand.    That  he  afterwards  caused  her  to 

!^Tbdn**«iH  ^  repaired,  and  that  she  had  since  made  two  or  three  voy- 

tequenUy  re-  aires  to  this  Country,  and  was  in  the  Docks  at  the  time  the 

paired  by  the       ^  . 

purchaser,  she  present  action  was  commenced.  It  appeared,  however,  that 
three  toviuIm  to  "^  notice  of  abandonment  had  been  given  to  the  underwrit- 
this  country :—  gyg  ,jqj.  ^ny  communication  made  to  them  as  to  the  nature  of 

Held,  that  an  '  ^        ^        ^ 

abandonment  the  loss  at  the  time  it  happened ;  but  the  learned  Judge  was 
was  unneces-  of  opinion,  that  as  the  policy  was  on  freight,  such  notice  or 
'^^'  communication  was  unnecessary:  and  he  left  it  to  the  Jury 

to  say,  whether,  under  the  circumstances,  the  master 
did  every  thing  for  the  best,  and  for  the  interest  of  all  con- 
cemed.  They  found  in  the  affirmative,  and  accordingly 
gave  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  nisi  that 
this  verdict  might  be  set  aside,  and  a  nonsuit  entered,  or 
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a  new  trial  granted,  on  the  ground,  that,  under  the  cir« 
cumstances,  an  abandonment  of  the  freight  was  necessa^  Iaovht 
ry.  It  is  a  well  known  and  established  principle,  that,  an  habImon 
insurance  being  a  mere  contract  of  indemnity,  the  assured 
can  recover  no  more  than  the  amount  of  the  loss  actually 
sustained.  It  was  the  duty  of  the  assured  either  to  have 
transhipped  the  cargo,  or  given  the  underwriters  the  op* 
tion  of  doing  it,  by  an  abandonment;  and  if  the  course 
pursued  in  the  present  instance  be  permitted,  every  policy 
on  freight  will  become  more  than  an  indemnity ;  for  the 
profits  of  the  voyage  may  be  recovered  from  the  under- 
writer, without  the  expense  of  outfit,  wear  and  tear,  and 
wages;  and  here  there  has  been  no  total  loss,  inasmuch  as 
the  ship  ought  not  to  have  been  sold.  The  only  liability, 
on  the  tmderwriters,  is  for  the  proportion  of  general 
average  attaching  to  the  freight.  Freight  is  the  benefit 
to  be  derived  from  a  contract  for  the  carriage  of  goods; 
and  the  Ordinances  of  Louis  14th,  as  weU  as  those  of 
other  foreign  states,  prohibit  insurances  on  freight,  as 
they  hold  out  a  temptation  to  the  assured  to  commit 
acts  of  fraud,  or  to  enter  into  wagering  policies.  In  Par- 
meter  V.  Todhunter  (a),  it  was  decided,  that  there  must 
be  an  abandonment  of  freight,  where  the  goods  speci- 
fically exist,  although  the  ship  be  incapable  of  prosecuting 
her  voyage.  There  the  ship  was  captured,  recaptured,  and 
sold  with  her  cargo ;  and  in  an  action  for  a  total  loss  on  the 
policy  on  freight.  Lord  EUenborough  held,  that  there 
should  have  been  an  abandonment  of  the  freight,  because 
the  goods  might  have  been  brought  home  in  another  ship, 
and  so  the  freight  might  have  been  earned ;  here,  too, 
that  might  have  been  done;  and  therefore  the  underwrit- 
ers can  only  be  cafied  on  to  pay  an  average,  and  not  a  total, 
loss,  as  the  cargo  was  taken  out  of  the  ship.  Although 
m  Idle  V.  The  Royal  Exchange  Assurance  Company  (6), 
it   was  held,   that  an  abandonment  of  the  freight  was 

(a)  1  Camp.  641.  (6)  3  B.  Moore,  115 ;  S,  C,  8  Tauni.  756. 
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unnecessary,  yet  it  depended  on  the  particular  cir- 
cumstances of  the  case,  as  the  cargo  could  not  be  got  out 
Harrison  of  the  vessel.  So,  in  the  case  of  Green  v.  The  Royal  Ex- 
change Assurance  (a),  no  general  rule  was  laid  down,  as  it 
was  decided  on  its  particular  facts ;  and  the  Court  there 
said  (6),  "  if  the  ship  had  brought  home  another  cargo, 
and  earned  freight  thereon,  that  would  have  been  a  salvage 
on  the  freight  of  her  original  cargo ;  for  that,  when  the 
first  cargo  was  once  on  board,  the  poUcy  attached  on  the 
freight  of  that  specific  cargo;  but  if  the  captain,  being 
driven  back,  and  unable  to  proceed  with  the  original  car- 
go, was  yet  able  to  proceed  with  a  less  cargo  or  less  freight, 
of  this  the  underwriter  ought  to  have  the  benefit/'  At  all 
events,  here  the  sale  of  the  ship  was  unnecessary,  as  it 
did  not  appear  to  be  a  case  of  extreme  necessity,  as  in 
liile  V.  The  Royal  Exchange.  Besides,  the  decision  of 
the  Court  in  that  respect  has  been  invalidated  by  the 
Court  of  King^s  Bench,  who,  on  a  writ  of  error,  awarded 
a  venire  de  novo,  on  the  ground  that  the  facts  did  not 
shew  a  sufficient  necessity  to  justify  the  sale.  In  Cam- 
bridge  y,Anderton{c),  the  ship  was  so  much  injured  by 
the  perils  of  the  sea,  as  not  to  be  repairable  at  all,  or  not 
repairable  without  an  expense  exceeding  her  value  when  re- 
paired, so  that  a  notice  of  abandonment  was  unnecessary. 
Here,  however,  the  ship  was  in  no  immediate  danger  at 
the  time  she  was  driven  on  the  sands ;  and  she  remained 
there  a  considerable  time  before  she  was  sold;  no  attempt 
whatever  being  made  to  get  her  off  within  a  reasonable  pe- 
riod aflter  the  accident  happened. 

Mr.  Justice  Park. — I  am  of  opinion,  that  there  is  no 
ground  whatever  for  a  new  trial.  With  respect  to  whether  an 
abandonment  of  tUe  freight  were  necessary  or  not,  it  is  en- 
tirely a  question  of  law ;  and  I  expressed  my  opinion  at  the 

(a)  1  Marsh,  447;  S.  C.  6  Taunt.  68.  (b)  6  Taunt.  72. 

(c)  2  Barn.  &  Cress.  691. 


trial  in  the  terms  laid  down  by  Lord  Cliiefilustice  CUbbs  in         1827. 
Green  v.  The  Roytd  Eaichange  Assurance ;  and  by  Lord       "Tj^  "^ 
Chief  Justice  DaUas^  in  the  subsequent  case  of  Idie  v*  The  v- 

Roy (d Exchange t  viz.^  that  there  is  no  necessity  for  an  aban- 
donment of  freight,  and  that  whether  such  an  abandonment 
could  be  required  or  not,  must  depend  upon  the  facts  and 
circumstances  of  each  particular  case.  It  is  impolitic  to  apply 
general  principles  to  a  question  of  this  description;  and  I, 
therefore,  see  no  reason  to  dissent  from  the  opinion  of  the 
Court,  so  luminously  given  by  Lord  Chief  Justice  Dallas 
in  Idle  ▼.  The  Royal  Exchange ^  with  which  I  fully  concur- 
red. That  case  not  only  appears  to  me  to  have  been  right- 
ly decided,  but  its  authority  has  not  been  impugned  by  any 
subsequent  detenmnation ;  and  it  has  now  only  been  at- 
tempted to  be  met  by  the  case  of  Parmeter,  v.  Todhuni- 
tfr,  which,  a^hough  a  decision  at  Nisi  Ptius,  yet,  resting 
as  it  does  on  die  opinion  expressed  by  Lord  Ettenbaraugh^ 
must  be  considered  as  entitled  to  some  weight.  Lord 
Chief  Justice  Gibbs^  on  its  being  'objected,  in  the  case  of 
Green  v.  The  Roycd  Exchange ^  that  there  ought  to  have 
been  an  abandonment  of  the  freight,  on  the  authority  of 
that  case,  observed  (a),  that  he  could  not  understand  what 
there  was  to  be  abandoned ;  that  when  the  freight  of  a 
ship  was  insured,  as  soon  as  the  cargo  was  put  on  board, 
it  became  an  insurance  on  that  cargo.  The  strength  of  my 
brother  Taddy's  argument  is  founded  on  the  principle,  that, 
by  the  ordinances  and  usages  of  foreign  countries,  there 
can  be  no  insurance  on  freight,  as  it  opens  a  door  to  fraud, 
or  wagering  policies.  But  that  is  always  subject  to  enqui- 
ry; and  decisions  of  our  Courts  in  banc  are  far  stronger 
authorities  than  principles  to  be  derived  from  ordinances 
of  foreign  states.  I  am,  therefore,  clearly  of  opinion,  that, 
m  this  particular  case,  there  was  no  necessity  for  an  aban- 
donment ;  and  I  so  told  the  Jury  at  the  trial.  With  respect 
to  the  second  question,  I  left  it  to  them  to  say,  whether  or 

{a)  1  Martfa.  448. 
VOL.  I.  C 


V. 

Harrison. 
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1827-  not,  under  the  circumstances,  the  sale  were  made  bond  fide ^ 
Mount  ^^  ^  ^^  s^^P  had  been  uninsured,  and  whether  or  not  the 
master  had  acted  for  the  benefit  of  all  concerned.  I  thought 
it  so  clear  a  case,  that  I  did  not  sum  up  so  carefully  and  ful- 
ly as  I  might  have  done;  and,  considering  that  there  was  a 
full  special  Jury,  four  of  whom  were  underwriters,  who  he- 
sitated a  considerable  time  before  they  came  to  a  conclu- 
sion, I  think  the  verdict  ought  not  to  be  disturbed. 

Mn  Justice  BuRRouoH. — As  to  whether  or  not  the  sale 
were  justified  under  the  circumstances,  was  purely  a  question 
of  fact  for  the  Jiuy:  and  their  verdict  is  conclusive.  With 
respect  to  the  necessity  of  an  abandonment  of  the  freight, 
the  case  of  Idle  v.  The  Royal  Exchange  Assurance  is  an 
express  authprity  against  it.  When  that  case  came  before 
the  Court,  I  felt  the  fuU  force  of  the  excellent  argument  of 
my  brother  Len^,  viz.,  that,  in  the  case  of  freight,  there  was 
nothing  to  abandon.  If^  therefore,  an  abandonment  were 
not  necessary  in  this  case,  it  could  not  be  requisite  to  give 
any  notice  to  the  underwriters;  and  although  my  Lord 
Chief  Justice  DcMas  expressed  himself  in  cautious  terms 
in  Idle  v.  The  Royal  Exchangej  yet  my  opinion  then  was, 
and  now  is,  that,  in  a  case  of  this  description,  abandonment 
of  freight  is  unnecessary ;  and  if  it  be  meant  to  impugn  the 
authority  of  that  decision,  the  question  may  be  raised  by 
special  verdict,  or  by  a  bill  of  exceptions,  when  it  may  be 
thought  prudent  so  to  do. 

Mr.  Justice  Gaselee. — I  am  of  the  same  opinion,  on 
both  points.  There  was,  in  fact,  nothing  to  abandon. 
The  accident  happened  near  the  Cape*  The  underwriters 
could,  have  done  nothing;  and  the  goods  were  put  on  board 
other  ships,  before  they  could  have  received  any  notice  of 
die  nature  of  the  loss,  or  the  state  In  which  the  ship  was 
left.  With  respect  to  the  sale,  it  was  most  properly  left 
to  the  consideration  of  the  Jury ;  and  it  appears  to  me,  that 
they  have  drawn  a  right  conclusion.  r  u     fu  ed 
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WiLLES  and  Another,  Assignees  of  Elliott  the  Younger,      Monday, 
an  Insolvent  Debtor,  r.  Elliott  the  Elder. 

1.  His  was  an  action  of  trover,  brought  by  the  plain-  The  ultimate 
tiffs,  as  assignees  of  EUioii  the  younger,  who  had  become  H^^^albtor 
insolvent.     At  the  trial,  before  Lord  Chief  Justice  Best  at  ^'^  •"  ^^^  «>- 

tite  which  be- 

Wes^mmster^  at  the  Adjourned  Sittings  after  the  last  Term,  lore  Tested  in 
it  appeared  that  ElUoit  the  younger  was  committed  to  pri'^  aMi^uee.  There- 
son  on  the  31st  January  last,  at  the  suit  of  the  plaintiff's.  ^^^^'^ 
That  a  petition  for  his  discharse  was  presented  to  the  In-  flUng  hu  pea- 
solvent  Debtor's  Court  on  the  7th  February  following ;  and  executing  an  aa- 
that  he  execated  the  usual  assignment  of  his  estate  and  ef-  l^^lubi^^  ^^^ 
fects  to  the  provisional  assignee,  on  the  same  day ;  that  he  f'^  ^^  **^' 
died  on  the  S6(th  dijarckf  previously  to  his  petition  being  having,  and 
hetfd,  or  to  Us  pasnng  any  examination ;  and  that  the  sub-  gignment  by  the 
seqpient  assignment  was  not  made  to  the  plaintiffs,  by  the  SJ^^^goe^nt- 
provisional  assignee,  until  the  3d  ^f>rt7  following. — For  the  ly  ap^nted, 

1^1  -  ••II  1         1   •     •/«•  aidgneeiy  died: 

defendant,  it  was  insisted,  that  the  plaintifis  were  not  en-  _Heid,  thathis 
titled  to  sue,  as  the  insolvent  died  before  the  assignment  fh^i^tter!^  ^ 
of  his  estate  and  effects  to  them. — ^The  Lord  Chief  Justicd 
however,  thought  there  was  no  ground  for  the  objection; 
and  the  Jury  found  a  verdict  for  the  plaintiff's,  the  dama- 
ges to  be  referred  to  an  arbitrator ;  but  leave  was  given  the 
defendant  to  move  that  a  nonsuit  might  be  entered,  in  case  • 
the  Court  should  be  of  opinion  that  the  plaintiff's  had  no 
tide,  as  assignees  of  the  insolvent,  to  enable  them  to  main- 
tain this  action. 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  Term, 
accordingly  obtained  a  rule  nUi;  and,  admitting  tha,t  the 
opinion  of  Jbis  Lordship  seemed  to  he  against  him  at  the 
trial,  he  insisted,  lliat  the  objection  must  prevail,  as,  by  the 
statute  7  Geo.  4,  c.  57,  s.  II  (a),  it  is  provided,  that  in  case 

(a)  By  winch  it  is  enacted, "  that  subscribing  his  petition,  duly  ex- 
the  prisoner  shall,  at  the  time  of     ecute  a  conveyance  and  assign- 
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9, 

Elliott. 


the  petition  of  a  prisoner  shall  be  dismissed  by  the  Insol- 
vent  Court,  the  conveyance  and  assignment  to  the  provi- 
sional assignee  shall,  after  such  dismission,  be  void.  And 
here,  although  the  petition  was  not  in  fact  dismissed,  as  the 
insolvent  died  before  its  merits  were  gone  into,  and  before 
he  could  derive  any  benefit  from  it ;  yet  the  plaintiffs,  as 
assignees,  could  only  be  entitled  to  his  estate  by  his  being 
discharged  under  the  act;  and  his  death  before  adjudica- 
tion would  operate,  at  all  events,  as  a  revocation  of  bis  pe- 
tition, as  well  as  of  the  assignment  made,  conditionally,  to 
the  provisional  assignee. 


meat  to  the  provisioDal  assignee 
of  the  Court,  in  such  form  as  is 
to  the  act  annexed,  of  all  the  es- 
tate, right,  title,  interest,  and  trust 
of  such  prisoner,  both  witMn  'this 
realm  aiid  abroad,  except  the 
wearing  apparel,  bedding,  and 
other  such  necessaries  of  such  per- 
son, and  lus  or  her  fiiunily,  and 
the  working  tools  and  implements 
of  such  prisoner,  not  exceeding, 
in  the  whole,  the  value  of  twenty 
pounds,  and  of  all  future  estate, 
right>  title,  interest,  and  trust  of 
such  .prisoner,  in  or  to  any  real 
and  personal  estate  and  effects, 
within  this  realm  or  abroad,  wluch 
such  prisoner  may  purchase,  or 
which  may  revert,  descend,  be  de- 
rised  or  bequeathed,  or  come,  to 
him  or  her,  before  he  or  she  shall 
become  entitled  to  lus  or  her  final 
discharge  in  pursuance  of  the  act, 
according  to  the  abjudication  made 
in  that  behalf,  (or  in  case  such 
prisoner  shall  obtain  his  or  her 
discharge  from  custody,  without 
any  adjudication  being  made  in 
the  matter  of  his  or  her  petition, 
then,  before  such  prisoner  shall 


be  at  large  and  out  of  custody^) 
and  of  all  debts  due  or  growing 
due  to  such  prisoner,  or  to  be  due 
to  him  or  her  before  such  dis- 
charge as  aforesaid;  which  con- 
veyance and  assignment,  so  exe- 
cuted as  aforesaid,  in  form  afore- 
smd,  shall  vest  all  the  real  and 
personal  estate  and  effects  of  such 
prisoner,  and  all  such  future  real 
and  personal  estate  and  effects  as 
aforesaid>of  every  nature  and  land 
whatsoever,  and  all  such  debts  as 
aforesaid,  in  the  said  provisional 
assignee;  and  the  same  shall  be 
made  subject  to  a  proviso,  that  in 
case  the  petition  of  any  such  pri- 
soner shall  be  dismissed  by  the 
said  Court,  such  conveyance  and 
assignment  shall,  from  and  after 
such  dismission,  be  null  and  void, 
to  all  intents  and  purposes ;  and 
the  sud  Court  is  hereby  empow- 
ered to  dismiss  any  such  petition, 
in  the  matter  whereof  a  final  ad- 
judication shall  not  have  been 
made  in  pursuance  of  this  act,  at 
any  time  when  it  shall  seem  fit 
to  tiie  said  Court  to  dismiss  the 


same. 


» 
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The  Court  were  then  strongly  inclined  to  think  that  there 
was  no  ground  for  the  objection;  as^  if  the  insolvent  had 
been  alive^  he  could  not  have  been  a  party  to  the  assign- 
ment to  the  plaintiffk,  who,  as  assignees,  took  all  the  estate 
of  the  insolventi  which  had  originally  vested  in  the  provi- 
sional assignee. 
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Mr.  Justice  Park  now  said,  that  he  had  mentioned 
the  case  to  the  Lord  Chief  Justice,  who  entertained  no 
doubt  whatever  on  the  point;  and  that  the  Court  per- 
fectly concurred  with  him,  on  the  ground,  that  an  insolvent 
debtor  is  no  party  to  the  subsequent  assignment;  and  that 
the  ultimate  assignees  take  all  the  estate  and  effects  of  the 
debtor,  which  were  before  vested  in  the  provisional  as- 
signee. 

Rule  refused  (a). 


(«)  The  eieventk  section  of  the 
statote  7  Geo.  4,  c.  57>  directs, 
that ''  the  assignment  to  the  provi- 
sional assignee  shall  be  made  sub- 
ject to  a  proviso,  that  in  case  the 
petition  of  the  prisoner  shall  be 
dismissed  hif  the  Courts  such  as- 
tiffnment  shall,  from  and  after 
ntch  dismission,  be  null  and  void 
to  all  intents  and  purposes;*^  and 
the  nineteenth  section  enacts, ''  that 
by  the  conveyance  or  assignment 
by  the  provisional  assignee  to 
the  assignees  subsequently  ap- 
pointed,  the  estate  of  the  prisoner 
shall  be,  to  all  intents  and  pur- 
poses, as  effectually  and  legally 


vested,  by  relation,  in  tnck  subse^ 
quently  appointed  assignees,  as  if 
the  conveyance  and  assignment  had 
been  made  by  such  prisoner  to  them;** 
clearly  not  intending  that  the  new 
assignees  should  take  more  than  the 
provisional  assignee  took,  or  could 
assign.  It  may,  therefore,  admit  of 
question,  whether  the  death  of  the 
prisoner  did  not  operate  as  a  dis- 
mission of  his  petition,  inasmuch 
as  it  could  not  be  heard,  and  there- 
by render  the  assignment  to  the 
provisional  assignee,  and  conse- 
quently that  to  the  after-appointed 
assignees,  void. 
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CASES  IN  MICHAELMAS  TERM^ 


1827. 

Nov.  IStL 

An  affidavit  of 
debt,  fwom  be- 
fore a  commU' 
sioner  in  the 
country,  without 
stating  him  to  be 
a  commisaioner, 
in  the  Jurat,  ia 
intufiSdent,  aU 
though  intitled 
in  this  Court ; 
and  the  Court 
will  not  allow 
a  supplemental 
affidavit  to  aid 
the  defence, 
to  be  filed. 


Howard  v.  Brown. 

A  RULE  was  obtained  by  Mr.  Serjeant  Russell,  on 
the  first  day  of  this  Term,  calling  on  the  pUntiff  to  shew 
cause  why  the  bail-bond,  which  had  been^iven  by  the  de- 
fendant in  this  cause,  should  not  be  delivered  up  to  be 
cancelled^  on  his  entering  a  common  appearance,  on  the 
ground  of  an  irregularity  in  the  affidavit  to  hold  to  bail, 
the  person  in  the  country  before  whom  it  was  sworn,  not 
being,  in  the  jurat,  styled  a  comnussioner, 

Mr.  Serjeant  Wilde,  now  shewed  cause,  and  submitted, 
that,  as  the  affidavit  was  intitled  in  this  Court,  and  the  par- 
ty before  whom  it  was  sworn  had  signed  it  with  his  chris- 
tian and  surname,  it  was  imnecessary  to  state  that  he  was  a 
commissioner,  as  no  one  out  of  London  could  be  authoriz- 
ed to  take  affidavits,  unless  duly  appointed  a  commissioner. 

But  the  Court  referred  to  the  case  of  The  King  v. 
Hare  (a),  where  the  Court  of  King's  Bench  took  a  distinc- 
tion between  affidavits  sworn  before  a  commissioner,  and 
those  sworn  in  Court,  or  before  a  Judge,  and  held,  that  an 
affidavit  sworn  before  A.B.  a  commissioner,  without  stating 
him  to  be  a  commissioner  of  that  Court,  could  not  be  read. 

Mr.  Serjeant  Wilde,  attempted  to  distinguish  that  case 
from  the  present,  as  there  the  affidavit  was  not  intitled  in 
any  Court,  and  the  appUcation  wasin  a  criminal  proceeding, 
viss.  for  a  writ  of  mandamus,  and  he  prayed  leave  to  file  a 
supplemental  affidavit. 

But  the  Court  thought  that  the  affidavit,  as  sworn,  was 

informal,  and  said  that  they  could  not  permit  the  defect  to 

be  aided  by  a  supplemental  affidavit. 

Rule  absolute  (6). 


(a)  13  fast,  189. 

{h)  See  the  Kennct  and  Avon 


Canal  Company  v.  Jones,  7  Term 
Rep.  451. 


fNTHSBiaHTHYEAltOFOEO.lv.*  SS 

1827. 
The  Limerick  and  Watehford  Railway  Company  v. 

iJRAZER.  Nov.  nth. 

iMR.  Seijeant   Wilde ^  bavkigy  on  a  former  day  in  this  An  iri«h  joint- 
Term,  obtained  a  rule  calling  0n  the  plaintiffs  in  thif^  suit  ?^!^^^°b^; 
to  shew  cause  why  they  should  not  give  security  for  costs,  *ct  of  P«riJ«- 
and  why  the  proceedings  should  not  in  the  mean  time  be  sued  a  defend- 
stayedy  on  affidavits,  which  stated, — that  the  action  was  cour^  the  pro- 
brought  by  the  plaintiffs,  against  the  defendant,  for  the  re-  ^^^S^^^ 
covery  of  the  sum  of  200/.  alleged  to  be  due  to  the  plain-  tuyed,  until 
tiffii,  for  calls  on  certain  shareis,  alleged  to  be  held  by  the  g^Tc  security 
defendant,  in  a  certain  undertaking  or  company,  called  ^^^riMTthat  *^* 
"  The  Limerici  and  fTaterford  Railway  Company ;" —  that  ^^J  ^^  »« 
the  company  was  a  company  incorporated  by  act  of  Parlia-  perty  in  Bnfr 
ment,  for  the  purpose  of  making  and  maintaining  a  railway 
or  tram-road,  from  the  cij^  of  ZAmerici  to  the  town  of  Car^ 
rick,  in  the  county  of  Tipperary^  with  several  branches 
therefrom,  in  the  county  of  Tipperary  aforesaid,  and  in  the 
county  of  the  city  of  Cork; — that  the  operations  and  works 
of  the  said  plaintiffs,  as  such  company,  were  wholly  confined 
to  the  kingdom  o(  Ireland ^  and  that  the  said  plaintiffs  were 
not,  as  such  company,  possessed  of  any  property  in  this 
country,  to  answer  the  payment  of  costs,  in  case  the  de- 
fendant should  succeed  in  the  action ; — that  application  for 
security  for  costs  had  been  made  to  the  attorney  for  the 
plaintiffs,  who  had  refused  to  give  it: — and  that  the  defend- 
ant had  a  good  defence  to  the  action,  on  the  merits, 

Mr.  Serjeant  Merewether,  now  shewed  cause,  on  an 
affidavit,  stating  that  the  company  had  property  in  this 
country,  amenable  to  the  costs  in  the  cause,  in  case  they 
failed  in  obtaining  a  verdict,  viz.  a  sum  of  3000/.  in  the 
hands  of  Messrs.  Hammersley,  their  bankers. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  contended 
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V. 

Frazbb. 


1827.  that^  altboug)^  t;l^.gPiWWy  might  now  have  a  tangible  ba- 
LiM  CRICK  and  lance  at  their  bankers,  it  was  highly  improbable,  from  the 
Railway  Co!  >^*^ure  of  the  concern,  that  that  balance  would  remain  there 
long,  as  it  must.ip|^e||^f^ri)3r^be  aent  to  L^landi  in  order  to 
the  carrying  .«^r.pf  tUn^ fSpmpany^lB  works  there;  and  that, 
therefose,  the  d^flEo^AAt^t  j|».  eaae  of  a  nonsuit,  or  verdict 
being  giveaibrhitt^oatW  trial,  would  be  entirely  without 
remedy,  none  of  the  individuals  who  composed  the  com- 
pany being  within  the  reach  of  the  law,  so  as  to  have  pro- 
cess served  upon  them  for  the  costs. 


The  Court  held^  that,  the  company  having,  or  being 
likely  to  have,  all  the  property  they  migdit  ever  be  possess- 
ed of,  out  of  the  reach  of  the  process  of  the  Court,  and  the 
d^fiipdwt  being  thereby  likely  to  lose  the  benefit  of  that 
P><0S|9ft^^  JM  J^^P^t  of  costsi  in  case  the  pbdntifis  should  fail 
in  th^<dction>  he  was  entitled  to  have  hb  rule  made — 


.^ 


Absolute. 


Nov,  Uth, 


vGjundall  r.  Smith. 


The  plaintiff  de-  '«^IiULB"Wa8'obtdin^  ou  a  former  day  in  this  Term,  by 
"^cj^i^"^  Mr.  Seijeanbifl'liawfto^  calling  on  the  plaintiff  to  shew 
munJintheaffi-  causo' why-'thef'debU^atioiil,  and  subsequent  proceedings 
bai?,  and  waa  '^  ^lis  cause^  should  not  be  set  aside  for  irregularity, 
onTll  St^t  ^^  *"^  eaionereimr  entered  on  the  bail-piece,  on  a  com* 
*^^decUration:  mon  appoanuice  being  entered  for  the  defendant,  on 
the  defendant     the  gTound'of  a  Variance  between  the  affidavit  to  hold  to 

should  haye  ap- 
plied to  set 
aside  the  writ, 
in  the  first  in- 
stance, there 
being  no  affida- 
vit of  debt  to 
warrant  its 

being  sued  out;  but,  as  the  defendant  had  given  bail,  the  Court  ordered  an  tjconeretur  to  be  entered 
on  the  bail-piece. 


bail,  and' the  writ  and  declaration.  He  founded  his  mo- 
tion on  an  afiidavit,  which  stated,  that,  in  the  afiidavit  of 
debt,  th^' plaintiff  was  described  as   Charles  Edmund 
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GrimdaB^  and  Hiat  in  the  writ  and  dedaratSdti  he  was  nam- 
ed Ckmrlesomly. 

Mr.  Serjeant  Wilde,  now  shewed- eanse,  and  insisted 
that  the  defendant  should  have<iq>pli^i  in  an  earlier  stage 
of  the  cause,  to  set  aside  die  writ;''biit  th^tr,  as  he  had  ap- 
peared and  perfected  bail,  he  bad  thereby  cured  any  irre- 
gularity or  inccmsistency  between  the  affidavit  to  hold  to 
bail,  and  the  writ,  the  only  efiect  of  which  is  to  bring  the 
party  mto  Court ;  and  that  the  defendant,  having  only  ap- 
plied to  set  aside  the  declaration,  which  was  regular,  and 
founded  on  the  writ,  to  which  alone  the  objection  should 
have  been  taken,  could  not  now  be  heard. 

Mr.  Serjeant  J5»  Lowes,  in  support  of  the  rule,  said, 
that  he  did  not  sedc  to  impeach  the  writ  on  motion,  as 
the  defendant  nught  have  pleaded  the  tmsnomer  of  the 
plaintiff  in  abatement;  but  that  his  objection  was  to  the  de- 
claration, which  was  at  variance  with  the  affidavit  to  hold 
to  bail.  He  submitted,  that  in  King,  qui  iam,  v.  Home  (a), 
it  was  held,  that  a  plaintiff,  who  sues  for  penalties  under 
the  lottery  act,  27  Geo.  3,  c.  1,  s.  2,  must,  previously  to 
the  subg  out  of  the  writ,  make  affidavit,  specifying  the 
amount  of  the  penalties  sued  for,  and  the  amount  must  be 
inserted  in  the  first  process;  and  as  the  plaintiff  described 
himself  as  Charles  Edmund,  in  the  affidavit,  the  declara- 
tion ought  to  have  corresponded  with  it.  That  he  had 
misdescribed  himself,  either  in  the  affidavit  of  debt  or  in 
the  declaration;  and  that,  although  he  might  not  have  been 
guilty  of  fraud,  still  it  would  tend  to  the  greatest  inconve- 
nience if  inaccuracies  of  this  description  were  allowed. 

Mr.  Justice  Park. — The  plaintiff  has  described  himself 
in  the  affidavit,  by  virtue  of  which  the  writ,  under  which  the 
defendant  was  arrested,  was  issued,  as  Charles  Edmund 

(a)  4  Terra  Rep.  349. 
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1827. 
Orindall 

V. 

Smith. 


CrrimMl^  BsnA  hafl^elared  iti  tlie  name  of  Ciarlet  only. 
This  is  cleaiiy  irregular.  The  defendant  shoidd,  however, 
have  applied,'  in  the  first  instance,  to  set  aside  the  writ,  as 
there  was  no  affidavit4)f  debt  to  warrant  its  being  sued  out. 
But  the  bail  are  clearly  entitled  to  be  relieved,  the  plaintiff 
being  described  aBGkwhs  im  the  writ,  and  there  being  no 
affidavit  of  debt  corresponding  with  it. 


Mf«  Justice  BuRROUGH,  and  Mr.  Justice  Gasblbe,  con- 
curring:— that  part  of  the  rule  which  related  to  entering 

an  exon&retur  on  the  bail-piece,  was  made — 

Absolute* 


Friday, 
Nov,  \6th. 


To  a  joint  ac- 
tion of  trespass 
agunst  four  de- 
fendants, one  of 
them  pleaded 
amitmmier  in 
abatement, 
and  concluded 
by  praying  judg- 
ment **  rf  the 
writ,  and  thai 
ike  tamemay 
he  quathedf  4^. 
^Held  bad 
on  general  de- 
murrer, as  the 
Mtmomeronly 
operated  to 
abate  the  writ 
at  to  the  party 


%t 


Wade  v.  William  Stiff,  Henry  Cox,  William  New- 
■  ,    ,  MAN,  and  Samuel  William  Reeves. 

[£.  T.  8  G.  4.  RoU  744  («)]. 

JlHIS  was  an  action  brought  by  the  plaintiff,  against  the 
above-named  four  defendants,  for  an  assault  and  false  im- 
jmsonment.  The  three  first  suffered  judgment  by  de- 
&ult,  and  the  defendant  Reeves  pleaded  a  misnomer  in 
abatementi  as  fbUowts — 

"  And  Samuel  Reeves,  against  whom,  by  the  name  of 
Samuel  tVttUani  R&eves,  the  plaintiff  has  issued  his  ori- 
ginal writ  in  this  behalf,  in  his  proper  person  comes  and 
says,  thaiC  he  waft-bapCieed  by  the  name  of  Samuel,  to  wit, 
at,  ftc*i  And  from  his  baptism  hitherto  hath  been^  and  now 
is,  known  by  the  ehristian  name  of  Samuel;  without  this, 
that  fae'ttowis,  or  at  the  time  of  the  suing  fcdrth  of  the  ori* 
gtsd  writ  of  the  plaintiff  in  this  behalf^  or  at  any  other 


1  • :  f  1 1 !    •  •   . ' 


(•)  Great  inconveni^iice  hav- 
ing,  in  many  instances,  b«en  found 
to  arise  from  the  want  of  refer- 
ence, in  all  the  modem  reports^ 
to  the  number  of  the  Holi,  it  has 
been  deemed  advisable,  in  begin- 


ning a  new  series  of  these  Re- 
ports, to  make  such  reference, 
in  all  cases  where  it  may  be- 
come necessary  to  examine  the 
record. 
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tone  was,  loaowm  or  called  by  tbe  ohrifltfatfi'iiatne  of  Samml        I827. 
WilUam,  as  by  the  said  writ  is  above  uuppo^i   And  this 
he  the  said  Samuel  is  ready  to  verMy ;  wherefore  lie  prays 
judgment  rf  He  said  wrii^  a$ut  iktU  tike  eame  nmy  be 
quashed,  kcr 

To  diis  plea  the  plaintiff  dennivred^genendly^  and  die 
defendant  Reeves  joined  in  demorverw 

Mr.  Serjeant  Spankie,  in  snpport  of  the  pleai  sobmkted, 
that,  although  it  eonchided  by  praying  that  the  whole  of 
the  writ  might  be  quashed,  thereby  inohiding  all  the  de«- 
fieodants,  yet  that,  tlie  action  being  in  its  nature  several, 
the  plaintiff  need  not  have  joined  them  all  in  one  suit. 
He  contended  that,  although  the  names  of  four  were  in* 
serted  in  the  body  of  the  writ,  yet  the  plea  of  misnomer 
by  one  might  apply  to  him  in  severalty.  In  Ctmynss 
Digest  (a),  it  is  laid  down,  that  ^*  when  by  a  plea  in  abate- 
ment, the  whole  action  is  defeated,  the  whole  writ  shall 
abate ;  as,  if  the  writ  be  abated  for  default  of  form  of  tUe 
register,  or  the  plaintiff  or  defendant  die,  or  be  misnamed:'' 
and  here,  as  the  writ  was  in  its  nature  several,  tiie  prayer, 
at  the  conclusion  of  the  plea,  to  quash  it,  must  be  taken  to 
apply  only  to  the  defendant  who  had  been  misnamed. 

I 

Mr.  Serjeant  Stephen,  contra,  was,  stopped  by  the 
Court* 

Mr.  Justice  Park.  — The  authority  referred  to  in  Co- 
Mynss  Digest,  applies  to  cases  of  contract ;  and  in  Rauh 
Union  V.  Oriet  (b),  where  an  action  of  trespass  was  brought 
against  two  defendants,  and  they  pleaded,  in  abatement, 
that  the  plaintiff  had  sued  out  a  bill  against  one  of  them 
for  the  same  trespass,  which  was  yet  depending,  Lord 
Chief  Justice  HoU  said,  **  if  you  plead  a  misnomet,  it  shall 

(a)    *<  Abatement,'*    M.  tit.  (6)  Rep.  temp.  Holt,  1. 

''When  the  whole  >vrit  abates.^' 
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abate  only  fy^  1^9  th^  V^^y  p|?^4ecl^  unless  where  the  death 
of  one  sbalJ(  laj^ate  ^t^^,  writi  as  upon  a  joint  contract,  &c.  But 
it  is  otherwise  .iatpesp^^p."  So  here,  the  four  defendants 
were  sued  as  joint  trespassers,  and  the  misnomer  of  one 
can  be  no  ground  tp  abate  the  writ  as  against  the 
others.  There  is  4.  wide  distinction  between  a  plea  in  abate- 
ment and  a  pW  in  bar^  ^  was  laid  down,  in  The  King  v. 
Shakespeare  (a),  by  Lord  EUenboroughy  who  there  said, 
'*  in  the  case  of  a  plea  in  bar,  the  Court  will  give  that  judg- 
ment, which,  upon  the  whole  of  the  record,  appears  to  be 
the  proper  judgment,  although  not  regularly  prayed  for  by 
the  party;  but,  in  abatement,  the  Court  will  give  no  other 
than  the  proper  judgment  prayed  for  by  the  party."  On 
t^ese  grounds,  I  am  clearly  of  opinion,  that  the  prayer  in 
tt^s  ,plea  cannot  be  supported,  as  it  seeks  to  qui^h  the 
w^pjfie  of  the  writ. 


.  Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gaselee. — In  cases  where  there  are 
conflicting  authorities,  common  sense  must  prevail.  The 
original  writ  was  sued  out  against  four  defendants,  charg- 
ing th^m.with^jjpint  trespass;  and  a  misnomer  oione  can 
be  no  .ground  to  aba^  the  writ  as  against  alL    There  must 

therefpre>9-,;:  , 

Judgment  of  respondeat  ouster. 

*  .   •     ■  •  I 

V 

(a)  10  East,  87. 


iVoo.  loM.  Johnson  r.  Dobell. 

The  delenSmt     A  RU'liE  having  been  obtained  by  Mr.  Serjeant  Wilde, 
n^wiTea^  ou  a  former  day  in  this  Term,  that  the  writ  of  capitis  ad 

pUUf  returnable 

on  a  day  certain, 

mtteadof  on  a  general  return  day,  and  gi^en  a  bail-bond  to  the  sheriff : — The  Court  refuted  to  allow 

the  writ  to  be  amended,  unless  the  plaintiff  would  consent  to  discharge  the  bail  on  the  defendant's 

entering  a  ooinmon  appearance. 


V. 
DOBELL. 
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fendant  in  this  daiise,  and'  rind^l'  ^XitH  We  hkcH^ifeh  arrest-  j^IHIsIw 
ed,  and  had  given  a  bail-bond  to  ^^'  sH^iW/ ahd  ^11  the 
subsequent' proceedings  tbereoti^'tei^ht V^  ^t  aside  for  ir- 
regalarity,  on  the  ground  thktthe  "vh^t  W^'made  returnable 
on  a  day  certain,  instead  of  bti  a'''g^M^i^  rettiin  day;  viz. 
"  on  Tuesday  next  after  the  moTtov^6t  AiS  Sauls,**  instead 
of  "  on  the  morrow  of  All  Souls.**  '  " 

Mr.  Serjeant  Toddy  now  shewed  cause,  on  an  affidavit, 
which  stated  that  the  pnedpe  to  the  filaber  was  regular, 
and  that  the  particular  day  had  been  inserted  by  mistake; 
and  he  apphed  to  amend,  on  the  authority  of  FKaJiti^V. 
Hawkey  (a),  where  the  Court  allowed  an  Amendment  to 'be 
made,  m  this  respect,  on  shewing  cause  against  a  Mrie^ifb- 
tained  to  quash  the  writ  for  irregularity,  without  k  Wdiis 
motion.  He  submitted  that,  although  it  might  be  said 
that  that  was  a  case  of  serviceable  process,  the  same  rule 
must  apply  to  bailable ;  for,  in  Reubel  v.  Preston  (6),  where 
the  deferidant  was  arrested  on  a  bill  of  Middlesex,  return- 
able "  on  Monday  next  after  the  morrow  of  the  Holy  Tri* 
mty^  instead  of  on  the  usual  return,  ''on  Monday  next  af- 
ter eight  days  of  the  Holy  Trinity^'  the  Court  allowed  the 
writ  to  be  amended.  So,  in  Davis  v.  Owen  (e),  though  there 
were  not  fifteen  days  between  the  teste  and  return  of  a 
capias,  it  was  held  that  it  might  be  amended ;  and  here  it 
b  sworn  that  the  mistake  was  made  in  filling  up  the  writ, 
ihepriteipe  to  the  filacer  being  regular  in  the  first  instance. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  submitted, 
that  there  was  a  wide  distinction  to  be  drawn  between  cases 
where  the  original  j>arties  to  the  suit  were  concerned,  and 
those  where  a  bail-bond  has  been  given,  when  there  are 
other  interests  that  may  be  affected ,  as  in  Inman  v.  Huish  {d), 

(a)  lMar8h.3995  -S.C.6Taunt.         (c)  1  Bos.  &Pul.  342. 
853.  (d)  2  New  Rep.  133. 

(()  5  East,  291. 


90 


CAABS  IN  MICHABLMAS  TBRM, 


1827. 

JODNSON 

9. 
DOBELL. 


where  a  tsHaium  ettpkn  haArkig  been  made  returnable  on 
a  day  certain,  a*  heitti  the  Court  refused  to  amend  it,  on 
the  ground  that  die  bail  would  be  affected  by  it.  In  Reu- 
My  Prestonifit  doek!,n6t appear  that  any  bail-bond  was 
eaLecuted;  end  in  Walker  v.  Hawkey,  it  was  admitted 
in-  argument  that  the  process  was  serviceable  only.  The 
condition  of  the  baSrbond  is  for  the  appearance  of  the 
principal  on  a  particular  or  given  return  day ;  and,  in  an 
action  on  the  bond,  the  bail  would  be  estopped  from  shew- 
ing th«l  the  writ  was  made  returnable  on  an  improper  day, 
as  it  would  only  be  necessary  to  produce  the  bond  in  evi- 
dence, in  order  to  ^render  them  liable  according  to  the 
terms  of  the  condition. 


•  The  Court,  under  the  circumstances,  refused  to  allow 
the  wtit  to  be  amended,  unless  the  plaintiff  would  under- 
takes to  discharge  the  bail,  on  the  defendant's  entering  a 
common  appearance:  and  on  these  t^rms  the  rule  was 
made  — 

Absolute, 


Monday^ 
Nov.  I9tk. 

A  roodon  re- 
quiring a  plain- 
tiff to  giye  seen* 
rity  for  costs,  on 
the  ground  of  his 
bei^  resident 
abroad,  must  lie 
made  before 
plea  pleaded ; 
and  it  seems 
that  such  seciul- 
ty  cannot  be  re- 
quired from  a 
foreigner,  a  mas- 
ter of  a  vessel 
trading  to  this 
country,  but 
having  no  fixed 
residence  here. 


Kasten  V,  Plaw  and  Another. 

^Il  rule  having,  on  a  former  day  in  this  Term,  been  ob- 
tained by  Mr.  Sdijeant  Jones^  calling  on  the  plaintiff,  or  his 
attorney  or  4^c^t,  to  shew  cause  why  the  proceedings  in 
this  cause  should  not  be  stayed  until  security  for  costs  was 
gtY&i,  on  an  affidavit  which  stated  that  the  plaintiff  wHs  h 
foreigneir,  and  the  master  of  a  vessel,  and  that  he  was  in 
the  habit  <^  trading  backwards  and  forwards  from  the 
northern  ports  of  Germany  to  London^  and  that  he  bad  no 
fixed  place  of  residence  in  this  country, — 

Mr.  Serjeant  Wilde,  now  shewed  cause,  on  an  affidavit 
of  the  plabtiff's  broker,  who  stated,  that  he  belieir«d  that 
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^e  pkiatiff  would  return  «hovtfy  to^tbiitii^doiii:  and  it 
was  aho  swam  that  ibe  natide  of  the'ifiila  caHitig  on  the 
plaintiff  to  gira  tke  tecurky*  ieqmMdf  itias  ndt  Marred  on 
bis  attorney  till  after  plea^pleadad^ithe'dedaration  having 
been  deUverad  on  the  lat  NoDemt^  iiistanify  and  the  pk» 
ddhrered  on  the  ?th ;  and  that  the  oleritito  the  defendant's 
agent  appHed  to  the  agent  for  the  plaintiff  to  have  it  re- 
turned to  him  on  the  mocning  of  tfaii  10th,  before  the  rule, 
was  servedw  Under  these  circumstaneeSf  the  learned  Seiw 
jeant  contended,  on  the  authority  of  ^4?i#09t  v.  O^fe  (a),  that 
the  phuntiff  could  not  be  oaUed  on  to  give  aecnrity  for 
costs;  as  in  that  case  the  Court  did  not  require  such  security 
from  a  f(Nreigner,  a  captain  of  a  ship,  who  was  in  the  habit 
of  sailing  to  and  from  the  ports  of  this  coiuitry,  on  the 
ground  that  hid  case  was  nofe  dietingui^ahle  from  ^thM  of 
an  EmgUsk  swlov.  And  be  aubmitied,  that  it  was  ^e  eit^ 
practice  of  this  Court,  that  vihem  a  ^aihtiff,^ 
abroad,  is  called  on  to  give  security  for  ooala^  the 
application  must  be  made,  and  notice  of  rule  served,  be- 
fore plea  pleaded. 

Mr.  Serjeant  Jones,  in  support  of  hb  rule,  referred  to 
Tidd's  Practice  {b),  where  it  is  said  that  the  rule  requiring 
security  for  costs  has  been  relaxed,  hw  this  Court,  in 
&vour  of  foreign  seamen  serving  on  board  English  ships, 
or  bdng  in  the  habit  of  aavigadnig  thorn  to  and  •  from  t^ 
porta  of  this  country;  and  that  accordittj^y^  in  Durellv. 
Mattkesan  (c),  a  foreigner  was  not^requured  to  give  secu- 
rity during  his  absence  from  this  countryj  on  board  bis 
own  ship,  it  being  sworn  that  he  oecaaianaUy  r(^«ided  Inffe* 
He  submitted,  that  with  respect  to  the  fi^dnd  objetotteh, 
Oxe  application  might  be  made  at  any  timd  befbk^  ksue 
joined* 

(41)  2  Taiml.  263.  (h)  THk  JBdk.  Vol.  1, 662. 

(c)  3  B.Moore,  33. 
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Flaw. 


Mr.  Justice  Park. — The  Secondary  has  stated  that  a 
motion  requiring  security  for  costs>  must  be  made  before 
plea  pleaded.  There  is,  consequently,  no  ground  for  the 
present  application.  It  appears  to  me,  however,  that  it 
cannot  be  supported  on  the  first  objection,  as  the  case  of 
Nelson  v.  Ogle  is  expressly  in  point.  That  of  DureU  v. 
Mattheson  is  altogether  distinguishable,  as  there  it  was 
sworn  that  the  plaintiff  resided  in  this  country  during  four 
months  in  the  year. 


Mr.  Justice  Burrouoh,  concurred. 

Mr.  Justice  Gasblee. — The  defendant  cannot  require 
a  plaintiff^  who  is  out  of  this  country,  to  give  security  for 
costs  after  an  order  for  time  to  plead  has  been  obtained ; 
and  here  it  has  been  sworn  that  the  notice  of  the  rule  was 
not  served  until  after  plea  pleaded.  This  rule,  there- 
fore, must  be — 

Discharged  (a). 


(a)  See  MieM  v.  Partthi,  2 
H.  BL  593;  and  Mnller  v.  Otrnon, 
3  TauDt  272,  where  the  Court  de- 
cided, that  after  a  defendant  had 
undertaken  to  aecept  short  notice 
of  dial*  he  could  not  compel  a 
plainti£^  reddent  abroad,  to  ^ve 
security  for  coats ;  and  in  the  latter 
case  it  appeared,  that  the  motion 
was  made  before  plea  pleaded. 
In  Du  Belhix  v.  Lord  Waterpark, 
1  Dow.  &  Ryl.  348,  n.,  where  the 
pkdntiff  redded  abroad  with  the 
knowledge  of  the  defendant,  at 
the  time  of  action  brought,  the 
Court  refused  to  require  him  to 
give  security  for  costs,  after  issue 
joined,  unless  some  special  rea- 
son were  assigned,  to  induce  them 


to  impose  such  terms  on  the  plun- 
tiff;  and  in  the  subsequent  case  of 
Duncan  v.  Stint,  5  Bam.  &  Aid. 
702;  S.  C.  1  Dow.  &  Ryl.  348,  it 
was  held,  that  a  motion  for  securi- 
ty for  costs,  on  the  ground  of  the 
plaintiff's  residence  abroad,  cannot 
be  made,  if  the  defendant  have  tak- 
en any  step  in  the  cause,  subse- 
quently to  his  becoming  acquunt- 
ed  with  the  fact  of  the  plaintiff's 
being  readent  abroad,  and,  there- 
fore, that  the  affidarit  in  support  of 
the  motion,  if  made  after  plea, 
must  expressly  state  that  the  de- 
fendant was  not  acquainted  with 
the  plaintiff's  absence  from  this 
country  at  the  time  he  pleaded. 
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I'"l     ■■  Mil'.-' 

Samuel  Blackburn  r.  John  Blackbuun.  tS^^^vH?: 

I  'in* I    fl       :i-.    ■  .  Nov*  J9/A. 

1  HIS  was  an  action  for  a  libcL    Tlic'  yfr^if  count  of  the  The  puintiff 

tleclaration  wa«  as  foDows :_              '  te^deSS**  *° 

'*  That,  whereas,  the  plaintiff  now  is  a  good,  true,  ho-  preacher  to  a 

nest,  just,  and  faithful,  subject  of  this  realm,  and  as  such  aisMnten,  one 

hath  always  behaved  and  conducted  himsdf,  and,  until  the  ^le^^^hc" 

time  of  committing  the   several  grievances,  by  the  de-  ^'*'**"' ?**. 

fendant,  as  hereinafter  mentiotied,'was  always  reputed,  es-  as  to  hucharac- 

teemed,  and  accepted,  by  and  amongst  all  his  neighbours,  fendant  men- 

and  other  good  and  worthy  subjects  of  this  rttibi;'  to  ^"llJ^J^jf" 

whom  he  was  in  any  wise  known,  to  be  a  person  of 'gdbd  manner  reScct- 

*                .  ing  Tery  grossly 

name,  fame,  and  credit,  to  wit,  at  ftc.    And  whercaiS  the  on  the  pUuntifr. 

plaintiff,  before  and  at  the  time  of  committing  the  siid  tohim^forg^y 

several  grievances,  by  the  defendant,  as  hercinaflct  men-  ou/^'b^un"^ 

tioned,  was,  and  from  thence  hitherto  hath  been,  and  still  fp"n<icd»  '^^ 

deacons  of  thu 


is,  a  minister  of  a  certain  congregation  of  Protestant  dis-  congregation 

!_!•        !•        T    •  1  •         X  ^«        I  sent  a  circula: 

senters,  assembung  for  divmc  worship  at  a  meetmg-house  to  each  of  its 
in  Beihnal-Oreeny  in  the  county  of  Middlesex,  commonly  ^^^^^*  ^^H' 

'  "^  '  •'     a  view  to  re- 

called the  Rev.  John  KeUo's  meeting-house ;  and,  as  such  njove  the  ef- 

..  «  1         i<*/v*iii  11  1  1  ^^^  ^^  those  a^:- 

mmister,  he,  the  plamtin,  hath  always  behaved  and  con-  persions;  and 
ducted  himself  with  uprightness,  and  integrity  of  conduct;  inansVe'r.w^roV 
and  hath  not  ever  been  miilty,  or,  until  the  time  of  com-  ?  ^^^}^J}^  ^^^^^ 

o        jf       '  in  which,  after 

mitting  the  said  several  grievances  by  the  defendant,  as  repeating  what 

hereinafter  mentioned^  been  suspected  to  have  been  guilty,  said,  he  insert- 
ed what  he 
alleged  to  be 
the  opinion  of 
cooiudy  hot  which  was,  in  lact,  ooly  part  of  such  opinion,  he  haiirhig  porpoteljr  withheld  part  of 
it,  which  was  a  qualification  of  that  set  ouL     The  Jury,  having  (bund  that  the  libel  imputed  for- 
gery to  the  plaintiff,  but  that  the  defendant  was  not  actuated  by  exprea  noallce,  gave  a  verdict 
for  the  pkintifl^  with  50/.  damages.     On  motion  for  the  deflbndant  to  have  it  entered  for  him  on 
the  general  issue,  and  fi>r  the  plaintiff  on  the  special  pleas,  on  the  grounds  tliat  the  Jury  having  ne- 
gatived express  malicf ,  the  action  could  not  be  maintained ;  and  that  the  letter  containing  the 
libel  was  a  priTileged  communication :  and  on  motion  by  the  plaintiff  for  a  new  trial,  on  the  grouiul 
that  from  the  lapse  of  time  since  the  bill  was  given,  and  the  defendant's  withholding  that  part  of  the 
opinion  which  was  fiivourable  to  the  plaintiff's  case,  there  was  sufficient  proof  of  express  mnlicc. 
and  that  the  Jury  ought  to  have  found  it. — The  Court  refused  to  disturb  the  verdict. 

VOL.  I.  D 


V. 

Blackburn 
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1827.         of  forgery,  or  of  the  offences  and  misconduct  hereinafter 
BLACKBunN     mentioned  to  have  been  charged  upon,  and  imputed  to, 
the  plaintiff,  or  of  any  other  such  hurtful  crime,  offence, 
or  misconduct.     By  means  of  which  several  premises,  he, 
the  plaintiff,  before  the  committing  of  the  said  several 
grievances  by  the  defendant,  as  hereinafter  mentioned, 
had  not  only  deservedly  gained  the  good  opinion  and  cre- 
dit of  all  his  neighbours,  and  other  good  and  worthy  sub- 
jects of  this  realm,  to  whom  he  was  in  any  wise  known ; 
but  had  also  thereby  acquired,  and  was  then  daily  and 
honestly  acquiring,  sundry  great  gains,  emoluments,  and 
advantages,  to  the  comfortable  support  of  himself  and  his 
family,  to  wit,  at  &c«,  aforesaid.     And  whereas  also,  be* 
fore  the  time  of  committing  the  said  several  grievances,  by 
the  defendant,  as  hereinafter  mentioned,  to  wit,  on  &c., 
at  &c.  aforesaid,  certain  rumours  and  reports  having  been 
circulated,  injurious  to  the  character  of  the  plaintiff,  a  cer-^ 
tain  letter  and  statement  had  been  and  were  published, 
and  circulated,  by  the   Rev.  John  Kelto,  minister,  and 
Robert  Garrett  and  John  King,  deacons,  of  the  said  con- 
gregation ;  in  which  said  statement,  there  was  and  is  con- 
tained (amongst  other  things)  the  words  and  matter  fol- 
lowing, of  and  concerning  the  plaintiff,  and  of  and  concern- 
ing a  certain  bill  of  exchange,  before  then  drawn  and 
accepted  by  the  plaintiff,  payable  to  himself,  the  plaintiff, 
or  his  order,  and  by  him,  the  plaintiff,  indorsed,  and  deli- 
vered to  one  James  Blackley,  (that  is  to  say)—'  It  was 
now  that  unpleasant  rumours,  which  were  traced  to  Mr, 
R,  L.  Sturtevant  (meaning  one  Richard  Lawrence  Sturte^ 
vani),   began  to  create   uneasiness,   and    Mr.    Garrett 
(meaning  the  said  Robert  Garrett)  ^  the  senior  deacon, 
waited  on  him  (meaning  the  said  Richard  Lawrence  Stur- 
tevant)f  and  enquired  what  grounds,  he  (meaning  the  said 
Richard  Lawrence  Sturtevant  J  had  for  the  reports  he 
had  circulated  respecting  Mn  Blackburn  (meaning  the 


Blackburn. 
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plaintiff);  the  reply  of  Mr.  Sturtevant  (meaning  the  said         1827. 
Riekard  Lawrence   Siurtevamt)  was,  —  Mr.  Blackburn     blackburu 
(meaniiig  the  plaintiff^  has  put  his  uncle's  name  (meaniiig 
the  name  of  the  defendant,  the  uncle  of  the  plaintiff)  to  a 
bill  of  exchange  (meaning  the  said  bill  of  exchange,  here- 
mbefore  mentioned),  which  he  (meaning  the  defendant) 
was  obliged  to  pay,  to  prerent  him  (meaning  the  plaintiff)^ 
ftom  being  prosecuted: — and  stated  some  other  circum- 
stances which,  if  true,  involved  the  moral  consistency  of 
Mr.  Blackburn  (meaning  the  plaintiff).    The  result  of  this 
confierence  was  communicated  to  the  Rev. «/.  Kello  (mean- 
ing the  said  John  Kello),  who  informed  Mr.  Blackburn 
(meaning  the  plaintiff)  of  the  serious  imputations  cast 
upon  hkn  (meaning  the  plaintiff).     No  sooner  was  the 
comnimiiication  made  to  Mr.  B,  (meaning  the  plaintiff), 
than  he  (meaning  the  plaintiff)  sought  an  interview  with 
Mr.  R.  L.  Sturieoani  (meaning  the  said  Richard  Lawrence 
Siurtevanijf  and  entreated  him  (meaning  the  said  Richard 
Lawrence  Sturtevant)  to  accompany  him  (meaning  the 
plaintiff)   instantly   to    his  uncle,    Mr.   John  Blackburn 
(meaning  the  defendant),  No.  1^6,  Minories;  with  whom 
he  (meaning  the  plaintiff)  had  held  no  sort  of  intercourse 
for  the  last  twelve  years.     They  (meaning  the  plaintiff  and 
the  said  Richard  Lawrence  Sturtevant)  went  accordingly, 
and  the  said  Rev.  S.  Blackburn  (meaning  the  plaintiff) 
having  ascertained  that  Mr.  Sturtevant  (meaning  the  said 
Richard  Lawrence  Sturtevant)  had  really  received  from 
Mr.  John  Blackburn  (meaning  the  defendant)  some  com- 
munications cakulated  to  induce  him  (meaning  the  said 
Richard  Lawrence  Sturtevant)  to  suppose  that  the  impu- 
tation was  well  founded,  a  meeting  was  arranged  for  the 
following  Thursday,  at  which  were  present/  Mr.  Sturte- 
vant, Senr.  (meaning  one  Saunderson  Turner  Sturtevant), 
Mr.  JZ.  L.  Sturtevant,  Junr.  (meaning  the  said  Richard 
Lawrence  Sturtevant),  Messrs.  Garrett  and  King  (mean- 
ing the  said  Robert  Garrett  and  John  King),  the  deacons 
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,  ^^  \  of  the  diurch,  and  Mr.  John  Blackburn  (meaning  the  de- 
Blaceburn  fendant)«  from  whom  the  injurious  report  had  originated, 
Blackburn,  and  who  was  now  requested  to  produce  the  bill  (meaning 
•  the  aforesaid  bill  of  exchange),  on  which  he  (meaning  the 
defendant)  had  rested  his  insinuations  of  fraud,  or  forgery, 
or  both.  It  is  not  for  man  to  judge  the  motives  of  his  fel- 
low men,  they  can  only  be  known  to  God.  The  following, 
however,  are  the  facts,  as  clearly  developed  at  this  meeting. 
When  Mr.  John  Blackburn  (meaning  the  defendant)  was 
requested  to  produce  the  bill  (meaning  the  aforesaid  bill 
of  exchange),  he  (meaning  the  defendant)  affected  great 
reluctance,  cautioned  his  nephew,  the  Rev.  S.  Blackburn 
(meaning  the  plaintiff),  who  appeared  impatient  for  its  pro- 
duction, that  he  (meaning  the  defendant)  would  not  be 
answerable  for  the  consequences,  if  it  (meaning  the  said 
bill  of  exchange)  were  produced;  and,  in  fact,  led  every 
person  present  to  the  painful  conclusion,  that  the  docu- 
ment (meaning  the  said  bill  of  exchange)  would  confirm 
the  charge,  and  justify  those  who  had  brought  it  forward. 
At  length  the  bill  (meaning  the  aforesaid  bill  of  exchange) 
was  exhibited^  and  was  found  to  be  a  simple  bill  of  ex- 
change, drawn  thirteen  years  ago,  accepted  by  Mr.  Samuel 
Blackburn  (meaning  the  plaintiff),  and  made  payable  at 
No.  126,  Minaries,  bis  (meaning  the  plaintiff's)  uncle's  re- 
sidence (meaning  the  residence  of  the  defendant),  where 
he  (meaning  the  plaintiff)  occasionally  resided  when  in 
Town ;  the  necessary  funds  to  meet  the  payment  of  the  bill 
(meaning  the  aforesaid  bill  of  exchange),  except  nine  shil- 
lings,  being  also  sent  by  him  (meaning  the  plaintiff)  to  his 
uncle  (meaning  the  defendant),  before  the  bill  (meaning 
the  said  bill  of  exchange)  became  due,  in  a  letter,  which 
was  also  produced,  stating  that  such  bill  would  be  present- 
ed, and  requested  that  it  might  be  taken  care  of,  till  he 
(meaning  the  plaintiff)  came  to  Town.  In  fact,  the  whole 
transaction  was  honourable,  and  regular,  and  proved  no- 
thing but  the  evil  disposition  of  the  individual  who  could 
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attempt  to  extract  from  it  any  other  meaning.' — Yet  the         1827. 
defendant,  well  knowing  all  and  singular  the  premises     blTckburn 
aforesaid,  but  greatly  envying  the  happy  state  and  condi-  ^' 

tion  of  the  plaintiff,  and  contriving,  and  wickedly  and 
maliciously  intending,  to. injure  the  plaintiff  in  his  afore- 
said good  name,  fame,  and  credit,  and  to  bring  him  into 
public  scandal,  infamy,  and  disgrace,  with  and  amongst  all 
his  neighbours,  and  other  good  and  worthy  subjects  of 
this  realm  to  whom  he  was  in  any  wise  known;  and  to 
cause  it  to  be  suspected,  and4)elieved,  by  those  neighbours 
and  subjects,  that  he,  the  plaintiff,  had  been,  and  was,  a 
person  of  bad  and  immoral  character  and  conduct,  and 
that  he  had  been,  and  was,  guilty  of  forgery,  and  of  the 
offences  and  misconduct  hereinaflcr  mentioned  to  have 
been  charged  upon,  and  imputed  to,  the  plaintiff;  and  to 
subject  him  to  the  pains  and  penalties,  by  the  laws  of  this 
kingdom,  made  and  provided  against,  and  inflicted  on,  per- 
sons guilty  thereof,   heretofore,  to  wit,  on  &c.,  at  &c; 
aforesaid,  falsely,  wickedly,  and  maliciously,  did  compose 
and  write,  and  cause  and  procure  to  be  composed  and 
written,  a  certain  false,  scandalous,  malicious,  and  defama- 
tory, libel,  in  the  form  of  a  letter,  addressed  to  the  Rev. 
John  KellOf  Robert  Garrett,   and   t/ohu  King  (by  the 
name  and  description  of  the  Rev,  Jo/m  Kello,  and  Messrs. 
Garrett  and  King,  the  pastor,  and  deacons,  of  the  inde- 
pendent church  at  Bethnal-Green) ,  bearing  date  the  day 
and  year  last  aforesaid,  and  signed  by,  and  in  the  name  of, 
the  defendant;  in  one  part  of  which  said  libel,  there  was, 
and  is,  contained  the  false,  scandalous,  malicious,  defama- 
tory, and  libellous,  words  and  matter  following,  of  and 
concerning  the  said  bill  of  exchange,  and  also  of  and  con- 
cerning the  said  letter  and  statement,  which  had  been  so 
printed,   published,  and  circulated,  as  aforesaid,  (that  is 
to  say) — '  Let  me  (meaning  the  defendant)  then,  in  the 
first  place,  remind  you  (meaning  the  said  John  Kello,  Ro- 
bert Garrett,  and  John  King),  that  I  (meaning  the  de- 


38  '  CASES  IN  MICHAELMAS  TERM, 

1827.         fendant)  did  not  seek  for  an  opportunity  to  expose  the 
Blackburn     conduct  of  the  Rev.  S.  Blackbum  (meaning  the  plaintiff), 

^*  but  that  Mr.  jR.  Siurievant  (meaning  the  said  Richard 

Blackburn.  ^  ° 

Lawrence  SturievantJ,  as  a  member  of  the  church  about 
to  chuse  that  reverend  person  (meaning  the  plaintiff*) 
as  their  co-pastor,  applied  to  me  (meaning  the  defendant), 
in  all  the  confidence  of  old  acquaintance,  to  inform  him 
(meaning  the  said  Richard  Lawrence  SturtevaniJ  what 
were  my  (meaning  the  defendant's)  views  of  that  individu- 
al's (meaning  the  plaintiff^s)  character.  Now,  as  I  (mean- 
ing the  defendant)  considered  it  as  one  of  the  most  fear- 
ful calamities  that  can  befal  a  church,  to  receive,  as  its  pas- 
tor, a  man  of  questionable  character,  I  (meaning  the  de- 
fendant) did,  in  the  confiding  frankness  of  christian  inter- 
course, and  upon  his  (meaning  the  said  Richard  Lawrence 
Sturtevanfs)  promise  to  keep  the  matter  secret,  inform 
him  (meaning  the  said  Richard  Lawrence  SturtevaniJ 
of  that  transaction  to  which  your  letter  (meaning  the  said 
letter  of  the  said  John  Kello,  Robert  Garretty  and  John 
King)  alludes,  and  which,  associated  in  my  (meaning  the 
defendant's)  mind  with  other  facts,  had  produced  impres- 
sions concerning  the  moral  habits  of  the  party  concerned 
(meaning  the  plaintiff^,  which  I  (meaning  the  defendant) 
will  not  now  describe.  I  (meaning  the  defendant)  had,  in- 
deed, received  statements  frpm  Tunbridge  Wells,  Ganier- 
bury,  and  Luton,  respecting  the  character  of  the  Rev. 
gentleman  (meaning  the  plaintiff*),  whilst  travelling  in  the 
Westleyan  methodist  connection,  no  way  to  his  (meaning 
the  plaintiff*'s)  honour ;  but  I  (meaning  the  defendant)  could 
,  not  prove  them;  also  statements  from  the  counties  ot Not- 
tingham, and  Derby,  unsought  for  by  me  (meaning  the  de- 
fendant),  upon  the  authority  of  some  of  the  most  respect- 
able ministers  in  those  districts,  that  the  conduct  of  the 
individual  in  question  (meaning  the  plaintiff^,  when  an  in- 
dependent minister  in  their  neighbourhood,  was  not  irre- 
proachable ;  but  then  I  (meaning  the  defendant)  could  not 
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1827.         mas  DenmanJ,  the  facts  of  which  can  be  substantiated  up- 
B^I^J^N     on  oath. 

'^  'Oase : — Samuel Bkic/cbum  (meaning  the  plaintiff)  being 
indebted  to  Mr.  Blackley  (meaning  the  said  James  Black- 
ley)  o{ Canterbury f  in  the  sum  of  20/L  9s. ^  for  goods  sold, 
gave  to  him  (meaning  the  said  James  Blackley)  the  fotlow- 
ing  bill  (meaning  the  aforesaid  bill  of  exchange): — 

■ 

£20:9:0.  .     London,  July  28^  1814. 

Two  months   after       ^     date,  pay  to  me,  or  my  or< 
der,  the  sum  of  twenty  J   ^     pounds,  nine  shillings,  ster- 
Saml*  Blofikburn. 


To  Mr.  Samf'  Blackburn,  \ 
196,  Minaries.  i 


'*  '  The  bill  and  acceptance  (meaning  the  aforesaid  bill  of 
exchange,  and  the  acceptance  thereof)  are  in  the  hand- 
writing of  the  drawer  (meaning  the  plaintiff),  who,  at  the 
time  he  (meaning  the  plaintiff)  gave  the  bill  (meaning  the 
aforesaid  bill  of  exchange),  represented  to  Mr.  Black- 
fey  (meaning  the  said  James  Blackley),  that  Mr.  Samuel 
Blackburn,  the  pretended  acceptor,  was  his  (meaning  the 
plaintiff's)  uncle,  2^d  in  the  receipt  of  rents  for  him  (mean- 
ing the  plaintiff^.  Thi^  was  in  part  false;  for,  although 
his  (meaning  the  plaintiff^'s)  uncle  (meaning  the  defendant) 
did  live  at  126,  Minories,  at  which  place  the  bill  (meaning 
\  he  aforesaid  bill  of  exchange)  was  addressed,  his  (meaning 
the  defendant's)  name  was  not  Samuel  Blackburn,  but 
John  Blackburn,  and  he  (meaning  the  defendant)  was  not 
in  the  receipt  of  any  rents  for  his  nephew  (meaning  the 
plaintiff),  or  indebted  to  him  (meaning  the  plaintiff)  in  any 
sum;  nor  did  he  (meaning  the  defendant)  give  him  (mean- 
ing the  plaintiff)  any  authority  to  draw  the  bill  (meaning 
the  aforesaid  bill  of  exchange)  upon  him  (meaning  the  dc- 
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fendanl).  By  the  day  the  bill  (meaning  the  aforesaid  bill  1B27. 
of  exchange)  became  due,  Samtiel  Blackburn  (meaning  the  Blackburn 
plaintiff)  sent  to  his  vmcle^  John  Blackburn  (meaning  the  ^ 
defendant),  the  amount  of  the  bill  (meaning  the  aforesaid 
bill  of  exchange),  less  nine  shillings,  which,  when  pre- 
sented,  was  taken  up  by  the  unde  (meaning  the  defend- 
ant), with  the  money  sent  him  (meaning  the  defendant)  by 
the  nephew  (meaning  the  plaintiff),  for  that  purpose :  and 
the  bin  (meaning  the  aforesaid  bill  of  exchange)  is  now  in 
the  possession  of  the  uncle  (meaning  the  defendant)*  It 
win  be  perceived,  that  the  transaction  took  place  near 
thirteen  years  since:  but  circumstances  have  recently 
tran^ired,  which  make  it  necessary  for  the  uncle  of  the 
drawer  and  acceptor  of  the  bill  (meaning  the  aforesaid 
biU  of  exchange)  to  take  opinion  upon  the  foUowing  points. 
On  this  case  Mr.  Denman*s  opinion  was  requested  on  se- 
veral points;  but  it  is  only  necessary  for  me  (meaning  the 
defendant)  to  sfiette  to  you  (meaning  the  said  John  KeUo, 
Robert  Garrett,  and  John  King)  the  first  question  pro- 
posed. First,  whether  the  acceptance  was  a  forgery  of 
Samuel  Blackburn  (meaning  the  plaintiff),  he  (meaning 
the  plaintiff)  drawing  and  accepting  the  bill  (meaning  the 
aforesaid  bill  of  exchange),  and  negotiating  the  same  under 
the  false  representation  before  mentioned.  Answer. — On 
the  principle  of  Mead  v.  Young,  4  Term  Rep.  ^8, 1  (mean- 
ing the  said  Thomas  Denman)  think  the  acceptance  writ- 
ten on  the  bin  (meaning  the  aforesaid  biU  of  exchange), 
under  the  circumstances  stated,  was  a  forgery.  To  this 
measure  have  I  (meaning  the  defendant)  been  driven,  in 
my  (meaning  the  defendant's)  own  defence,  by  your  (mean- 
ing the  said  John  Kello,  Robert  Garrett,  and  John  King's) 
indiscreet  zeal,  and  with  you  (meaning  the  said  John  KeUo, 
Robert  Garrett,  and  John  King)  must  rest  all  the  conse- 
quences of  this  exposure.  I  (meaning  the  defendant)  pre- 
sume, however,  gentlemen  (meaning  the  said  John' Kello, 
Robert  Garrett^  and  John  King),  that  this  judicial  opin- 
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1827*  ion  (meaning  the  aforesaid  opinion  of  the  said  Thomiu 
Blackburn  Defimdn)  will  cause  you  (meaning  the  said  John  Kello^ 
Robert  Garrett ,  and  t/ohn  King)  to  feel  that  the  statement 
to  which  you  (meaning  the  said  John  Kello,  Robert  Gar* 
rett,  and  t/ohn  King)  have  lent  your  (meaning  the  said 
t/ohn  Kello,  Robert  Garrett,  and  John  King's)  sanction 
(meaning  the  said  statement,  printed,  published,  and  circu- 
lated, as  aforesaid),  that  the  whole  transaction  was  honour- 
able and  regular,  is  somewhat  doubtiiil,  and  that  your 
(meaning  the  said  John  KeUo,  Robert  Garrett,  and  John 
Kinged)  charges  of  imposition  and  evil  disposition  are  as 
groundless  as  they  are  injurious.' — ^And  in  another  part 
of  which  said  libel,  there  was,  and  is,  contained  the  fklse, 
scandalous,  malicious,  defamatory,  and  libellous  words 
and  matter  following,  of  and  concerning  the  plaintiff,  (that 
is  to  say) — *  Respecting  your  reverend  friend  (meaning  the 
plaintiff),  I  (meaning  the  defendant)  wish  only  to  add, 
that  if  he  (meaning  the  plaintiff)  were  prepared,  with 
the  ingenuousness  of  christian  repentance,  to  confess  his 
(meaning  the  plaintiff's)  past  indiscretions  and  sins,  no 
one  would  rejoice  more  sincerely  in  the  evidence  of  his 
(meaning  the  plaintiff^'s)  penitence,  and  in  the  prospect  of 
his  (meaning  the  plaintiff's)  usefulness,  than  myself  (mean- 
ing the  defendant) ;  but  if  he  (meaning  the  plaintiff)  proud- 
ly denies  &ct8  which  are  notoriously  true^  I  (meaning  the 
defendant)  can  only  anticipate  that  he  (meaning  the  plain- 
tiff) will  be  found  like  evil  men  and  seducers  who  wax 
worse  and  worse/ — And  the  defendant,  further  contriving 
and  intending  as  aforesaid,  then  and  there,  to  wit,  on  &c. 
last  aforesaid,  at  &c.  aforesaid,  enclosed  the  said  libel  in 
an  envelope  directed  to  the  said  Robert  Garrett  (by  the 
name  and  description  of  Mr.  Garrett,  Cambridge  Heath), 
and  then  and  there  sent  the  said  libel,  so  enclosed  as  afore- 
said,  to  the  said  Robert  Garrett,  and  thereby,  then  and 
there,  published  the  same." 

The  second  count  set  out  part  of  the  Ubel,  with  the 
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innuendoes  as  in  the  last  count,  commencing  with  the         1827. 
wordsy  **  Let  me  then,  in  the  first  place,  remind  you/'  and     blackbu»m 

endinir  with  the  words.   '^  includes  both   falsehood  and     „     ^' 

^  Blackbukn. 

firaud." 

The  ildrd  count  stated  the  libel  as  follows:— *'  If 
you  recollect,  I  cautioned  your  reverend  friend  respect- 
ing the  consequences,  because  I  believed  it  (meaning 
the  biD)  to  be  fraudulent  in  its  character,  and  might  in- 
volve penal  results  of  no  desirable  kind.  How  fiir  my  im- 
pressions were  correct,  you  will  learn  from  the  opinion  of 
Ilkimuu  Denmanf  Esq.,  the  Common  Serjeant  of  London^  • 
who,  as  one  of  the  metropolitan  Judges,  may  be  supposed 
competent  to  decide  that  question.  Permit  me,  however, 
first  to  lay  before  you  the  case  which  has  been  submitted 
to  that  learned  gentleman,  the  facts  of  which  can  be  sub- 
stantiated on  oath.**  It  then  set  out  so  much  of  the  case 
and  opinion  as  are  stated  in  the  first  count,  and  concluded 
with  setting  out  the  following  passage: — ''  To  this  mea- 
sure have  I  been  driven,  in  my  own  defence,  by  your  indis- 
creet zeal ;  and  vnth  you  must  rest  all  the  consequences  of 
this  exposure.  I  presume,  however,  gentlemen,  that  this 
judicial  opinion  will  cause  you  to  feel  that  the  statement 
to  which  you  have  lent  your  sanction,  that  the  whole  trans- 
action was  honourable  and  regular,  is  somewhat  doubtful ; 
and  that  your  charges  of '  imposition  and  evil  disposition' 
are  as  groundless  as  they  are  injurious." 

The  fourth  count  only  set  out  the  case  and  opinioUf  as 
before,  and  concluded  with  stating  special  damage  from 
the  loss  of  the  plaintiff's  friends  and  acquaintance  through 
the  charge  and  imputation  of  forgery. 

To  thb  declaration,  the  defendant  pleaded,  first,  the 
general  issue. 

Secondly f  '*  as  to  so  much,  and  such  parts,  of  the  siiid 
supposed  libel,  in  the  declaration  mentioned,  as  relate 
to  the  plaintiff  having  committed,  and  as  charge  him  with 
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1827.  having  committedy  and  been  guilty  of,  forgery  and  fraud, 
Blackbiirn  ^^^  regard  to,  and  in  respect  of,  a  bill  of  exchange, 
drawn  by  the  plaintiff,  and  as  to  such  parts  of  the  said 
supposed  libel  as  contain  a  charge,  and  imputation, 
that  the  plaintiff  was,  and  is,  a  person  of  questionable 
character,  the  defendant  said,  that  long  before  the  said 
several  times,  when  &c.,  or  either  of  them,  to  wit,  on  the 
said  £8th  July,  1814,  he  (the  plaintiff)  made  and  drew 
his  certain  bill  of  exchange  in  writing,  bearing  date  &c., 
and  then  and  there  addressed,  and  directed,  the  said  bill, 
as  follows:  *  To  Mr,  Samuel  Bkmkburny  126,  Minories, 
London;  and  thereby  the  plaintiff  then  and  there  request- 
ed such  last-mentioned  supposed  Mr,  Samuel  Blackburn^ 
126,  Minories,  London,  two  months  after  tlie  date  thereof, 
to  pay  to  him,  the  plaintiff,  or  order,  the  sum  of  twenty 
pounds,  nine  shillings,  sterling."  The  defendant  then  aver- 
red, *'  that  the  plaintiff  afterwards,  to  wit,  on  &c.  aforesaid, 
at  &c.,  aforesaid,'  with  force  and  arms,  feloniously  did 
falsely  make,  forge,  and  counterfeit,  and  cause  and  pro- 
cure to  be  falsely  made,  forged,  and  counterfeited,  and  wil- 
lingly aid  and  assist  in  the  false  making,  forging,  and  coun- 
terfeiting, on  the  said  last-mentioned  bill,  an  acceptance  of 
the  said  last-mentioned  bill,  which  said  false,  forged,  and 
counterfeited  acceptance  was  as  follows,  (that  is  to  say) — 
*  Accepted,  Samuel  Blackburn,^  thereby  meaning  the 
said  last-mentioned  supposed  Mr.  Samuel  Blackburn,  126, 
Minories,  London,  with  intention  to  defraud  the  said 
James  Blackley,  in  the  said  declaration  mentioned ;  against 
the  form  of  the  statute ;  and  that  the  plaintiff  was,  then 
and  there,  indebted  to  the  said  James  Blackley t  in  the 
sum  of  201.  9^.  for  goods  sold,  and  otherwise,  and,  then 
and  there,  gave  and  indorsed  the  said  last-mentioiied 
bill^  with  such  counterfeited  acceptance,  on  account  there- 
of, to  the  said  James  Blackley,  and,  at  the  same  time, 
fraudulently  and  falsely  represented  to  the  said  James 
Blackley,  that  the  said  last-mentioned  supposed  acceptor 
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of  the  said  last-mentioned  bill,  was  his  (the  pkdntifTs)  un-         1B27. 
cle,  and  in  receipt  of  rents  for  him  (the  plaintiff) ;  nrhereas,     Blackburn 
in  truth  and  in  fact,  the  said  iast-inentioned  supposed  ac- 
ceptor was  not  the  plaintiff's  uncle,  or  in  receipt  of  rents 
for  him  (the  plaintiff) ;  nor  had  he  (the  plaintiff)  any  uncle  of 
the  name  of  Samuel  Blackburn^  or  any  authority  to  accept  the 
said  last-mentioned  bill  in  manner  aforesaid :  and  the  said 
last-mentioned  supposed  acceptor  was  altogether  a  fictitious 
person,  as  the  plaintiff  well  knew.     And  that  he  (the 
defendant)  did,  afterwards,  to  wit,  on  &c.,  at  &c.  afore- 
sud,  state  the  said  case,  in  the  said  first  count  mentioned, 
for  the  opinion  of  the  said  Mr.  Tkomat  Denman^  with  re- 
spect to  the  said  last-mentioned  bill ;  and  that  the  said  Mr; 
Denman  did,  thereupon,  then  and  there  write  and  give  the 
q>inioa  in  the  said  first  count  in  that  behalf  mentioned, 
and  in  the  said  supposed  Ubel,  therein  set  forth,  alleged  to 
have  been  written  and  given  by  him.    Wherefore  the  de- 
fendant, at  the  said  several  times  when  &c.,  did  compose 
and  publish  &c.,  as  he  lawfully  might  ftc.** 

Thirdly^  ''  as  to  the  last  count'  of  the  declaration,  the 
defendant  pleaded,  '*  that,  before  the  writing  and  pub- 
lishing of  the  said  supposed  libel,  in  that  count  men- 
tioned, the  plaintiff  was  indebted  to  one  James  Black- 
ley  in  b,  certain  sum  of  money,  to  wit,  the  sum  of  ^L  9«., 
aad  it  was  agreed,  by  and  between  the  plaintiff  and  the 
said  James  Blackleyy  that  the  plaintiff,  on  account  of  the 
said  last-^nentioned  debt,  should  indorse  and  deliver  the 
bill  of  exchange  thereinafter  next  mentioned,  to  the  said 
last-mentioned  James  Blackley;  and,  thereupon,  the  plain- 
tiff indorsed  to  the  said  last-mentioned  James  Blackley 
a  certain  bill  of  exchange,  in  writing,  bearing  date  &c. 
aforesaid,  the  same  being  addressed  *  to  Mr.  Samuel  Black- 
bum^  1S6,  Minories,  London ,  and  purporting  to  be  ac- 
cepted by  him,  and  at  the  time  of  indorsing  and  delivering 
such  bill  of  exchange,  as  aforesaid,  to  the  said  James 
Blackley^  he  (the  plaintiff)  fraudulently,  and  falsely,  re- 
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1827.  presented  to  the  said  James  Blackley^  that  the  person  to 
Blackbumn  ^hom  the  said  last-mentioned  bill  of  exchange  was  ad- 
dressed,  was  the  uncle  of  him,  the  plaintiff,  and  resided  at 
the  place  mentioned  in  the  said  last-mentioned  bill  of  ex- 
change, and  was  in  the  habit  of  collecting  rents  of  and  for 
him,  the  plaintiff,  and,  by  false  and  fraudulent  means  and 
pretences,  induced  the  said  James  Blackley  to  believe  (and 
he  did  then  and  th^re  in  consequence  believe),  that  the 
said  last-mentioned  Samuel  Blackburn^  the  person  to  whom 
such  bill  of  exchange  was  addressed,  and  by  whom  the 
same  purported  to  be  accepted,  as  aforesaid,  was,  in 
truth  and  in  fact,  the  uncle  of  the  plaintiff,  and  was  in  the 
habit  of  collecting  the  rents  of  and  for  the  plaintiff,  and  had 
authorised  the  plaintiff  to  draw  such  bill  of  exchange  on 
him,  the  said  last-mentioned  Samuel  Blackburn ,  1%,  Mi- 
nories.'*  The  defendant  then  averred,  "  that,  in  truth  and 
in  fact,  the  said  Samuel  Blackburn,  in  the  said  last-men- 
tioned bill  of  exchange  mentioned^  and  to  whom  the  said 
bill  of  exchange  was  addressed,  as  aforesaid,  was  not  the 
uncle  of  the  plaintiff,  but  was  altogether  a  fictitious  person, 
as  the  plaintiff  well  knew.*' 

Fourthly,  "  as  to  so  much  of  the  supposed  libel,  in  the 
first  count  mentioned,  as  contains^ an  imputation  of  mis- 
conduct on  the  part  of  the  plaintiff,  with  regard  to  the 
bill  of  exchange  in  the  said  last-mentioned  supposed  libel 
and  first  count  mentioned  and  set  forth,  that  the  plaintiff, 
befi)re  the  said  time  when,  &c«  in  the  said  first  count  men- 
tioned, to  wit,  on  &c.  did  make  and  draw,  accept  and  in- 
dorse, the  said  last-mentioned  bill  of  exdninge,  as  in  the  said 
last-mentioned  supposed  libel  is  stated;  and  that  the  said 
several  matters,  stated  and  set  forth  in  the  said  last-men- 
tioned supposed  libel,  with  regard  to  the  said  plaintiff's 
conduct  in  respect  to  such  kstinenticmed  bill,  were  and 
are  true;  and  the  said  last-mentioned  supposed  libel  con- 
tains a  true  and  full  statement  in  that  behalf." 

The  plaintiff  replied,  *'  De  injurid,""  on  which  issue  waa 
joined. 
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menty  as  an  assistant  minister ,'at  that  chapcL    Shortly  af- 
Blackburn     tcrwards,  the  reports  were  sent  forth,  which  gave  rise  to 
•*•  the  circular,  in  answer  to  which  the  Hbel  complained  of  ap- 

Blackburn.  n      ■ 

peared.  These  reports  being  traced  to  the  defendant, 
the  plaintiff  called  upon  him^  in  company  with  the  per- 
son who  had  repeated  the  slander,^  Mr.  Sturtevant,  who 
was  then  required  to  apologize  for  the  part  he  had  taken 
in  the  matter ;  which  he  refusing  to  do,  an  action  was  com- 
menced against  him,  but  subsequently  settled,  on  his  mak- 
ing the  required  apology,  and  paying  the  costs. 

The  circular,  addressed  to  each  member  of  the  congre- 
gation/adverted  to  in  the  first  count  of  the  declaration, 
and  to  which  the  apology  was  added,  was  in  the  following 
words : — 

"  Betknal-Green,  16th  February,  1827. 

**  Dear  Sir, — ^The  object  for  which  the  following  state- 
ment is  transmitted  to  you  is  obvious,  and  therefore  re- 
quires no  comment.  It  is  sent  in  the  hope  that,  if  the 
unfounded  calumnies  it  refutes  should  have  reached  you, 
the  minister  they  were  designed  to  injure  may  be  restored 
to  the  possession  of  the  unimpeachable  reputation,  both  in 
the  church  and  in  the  world,  we  are  persuaded  he  de- 
serves. We  remain,  dear  Sir,  your  affectionate  friends  and 
servants, 
(Signed)    John  Kello,  Minister  oi  Bethnal-Green  Meeting.  * 

Robert  Garrett  A  ^ 
,  ,     •„  > Deacons. 

JohnKtng,         ) 

*'  The  increasing  infirmities  of  the  Rev.  John  KeUoharing 
rendered  it  expedient  that  regular  assistance  in  his  public  la- 
bours should  be  procured,  occasional  supplies  were  engaged 
for  part  of  the  Lord's  day,  who  met  with  various  degrees  of 
acceptance ;  and  some  painful  differences  of  opinion  having 
arisen,  respecting  the  right  of  procuring  the  assistance,  which 
we  all  admitted  to  be  necessary,  led  to  the  resignation  of  the 
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deacoDsliip  by  Mr.  Briscoe.  la  this  state  of  things^  and 
subsequeBt  to  Mr.  Briscoe's  renigaatioQp  the  Rev.  Sammel 
Biackimm  was  invited,  ia  August  last,  to  preach  a  sungle 
sefmon,  which  was  so  much  approved  as  to  induce  an  im- 
mediate application  to  him,  by  the  Rev.  •/.  Kmo,  and  the 
deacons,  for  his  future  services ;  and  thus  he  was  engaged, 
bom  sabbath  to  sabbath,  with  increasing  approbation,  ttn- 
dl,  at  the  elcpiration  of  two  montlis,  a  meeting  of  the 
diurch  and  congr^pition  was  publicly  convened  to  consi- 
der of  the  propriety  of  inviting  him  to  supply  the  pulpit, 
once  on  the  Lord's  day,  for  a  specific  period.  At  this 
meetingt  Mr.  Briscoe  and  Mr.  R.  L.  Siurtevani  were 
preseQt,  and  made  several  vague  insinuations  against  the 
private  character  of  Mr.  Blackburn,  which  led  to  the  post- 
ponement of  the  business  for  four  days,  to  give  time  for 
further  enquiries.  Having  received  the  most  unexcep- 
tionable and  satisfactory  testimonies  from  those  who  had 
known  Mr.  Blackburn  intimately  for  many  years,  added 
to  the  fact,  that  he  had  lived,  in  great  respectability,  in  the 
immediate  neighbourhood,  for  the  last  nine  years,  and  as 
the  opposing  parties  absented  themselves  from  the  second 
meeting,  by  which  it  might  be  inferred  they  admitted  their 
previous  opinions  to  be  unfounded;  an  unanimous  invita- 
tion for  three  months  was  agreed  to,  and  transmitted  to 
Mr.  Blackburn,  signed  by  the  aged  minister  and  dea- 
cons, on  behalf  of  the  church  and  congregation.  Fro^i 
the  increasing  number  of  hearers,  and  some  pleasing  indi- 
cations of  usefulness,  which  had  resulted  from  his  ministry 
during  these  three  months,  towards  the  close  of  that  pe« 
riod,  another  public  meeting  was  convened,  which  was  more 
numerously  attended  than  the  former,  and  an  invitation 
for  an  additional  three  months  was  unanimously  agreed  to. 
The  Rev.  J.  Kello,  in  conveying  to  Mr.  Blackburn  the  re- 
quest of  the  meeting,  added,  «  if  the  first  invitation  was 
unanimous,  the  second  is  enthusiastic'  *'  The  next  part 
of  the  circular  contuned  those  pass^es  which  are  set  out 
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^J^T^      m  the  ftnit  eottht  of  the  declaraticm,  commetictiig  widi 
Bmcjuiuhii     tbe^  wofds;'''' it  was-tiow  that  unpleasant  ntaKmrs,  which 
B..CS.U.U..    were  traced  to  Mr.  R.  L,  Sturtevant,  began  to  create  un- 
eftsihess^'^^ancl  iending  with  ^e  wordsj  '*  any  other  mean- 
ing.^ *  tt  then  <^<included  as  follows:—  «        ^ 

''  In  consideration  of  Mr.  R.  L.  Sturtevanfs  having  re- 
eeived  the  impression  firom  Mr.  John  Blaekburi^  (though 
not  expressed  in  language  imfficientty  eatplicit  to  make 
hhn  legally  responsible)^  and  having  xxmsented  to  repair  tfie 
injury,  as  much  as  possible^  by  publishing  this  rethtation^ 
wd  offering  his  apology,  the  Rev.  S.  Blackburn  has  c6ii- 
sentedto  fei^go  the  legal  proceedings  he  had  commenced 
agahttt  'fanii  he  having  had  no  object,  in  taking  such  a 
eouiBe,  but  ihe  complete  vindication  of  his  character  firom 

the  asperriona  cast  upon  it. 

(Signed)    Robert  Garret 

.  ,      .  Join  King, 

Witntfi,  Wi/liam  Brown.  S.  Sturteoa^t. 

"  I,  Jl^ehardIuJSturtex>anii  ^ereby  express  my  deep  re*- 
gret  for  havii\g  been  so  &r  imposed  on  by  the  r^re^enta- 
tiops  of  Mr.  John  Blackburn^  of  No.  1^,  MinorieSf  (fhe  un- 
cle of  thf;  Rev.  Samuel Bhckbum)^  ajp  tq  9i#ke  the  injurious 
,fui4  iinff^unded  imputations  refj^rred :|o  ^ya,  tb^.  foregoing 
stat^ipent,  ^w;hich  I  admit  to  be  a  ^^ci^ct  r^[>zesentatioa 
oi^  tjie  facta  md  circumstai^ces  Jif  pfpfesses  tq.^^xplain; 
and  I  sincerely  hope  it  will  hav^  th§  j^nded  e^ect  of  com- 
pletely removing  from  the  said^R^y.  S,  Blackburn* s  cha- 
racter any  suspicions  yrhich  may  have  attached  to  it  in  .con- 
sequence  of  such  imputations. 

WitDe«»  WiOUm  Mhpw».        ^^^^>  ^^'  Sturtevant, 
Dated  thia  >5tli  Fehrmry^  1807. 

■         •  .  •     •  •  -     : 

Tile  defandanti  m  ths  month  of  i^^prM  feUovingi  staled 
«eaa0^(on'l|ie  IhU  tt^msaetioii),  Hrhioh  he  faMdbefcHse  the 
Cemvion SeljesBBti' Afr*  OenmM, foriiii^ opiniwa^ «Qd  nt- 
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tcrwudt  wrote  and  aent  to  the  Rev.  JofmKeBOf  and  to        1827. 
Mesin.  QmrreU  and  JITtN^,  copies  of  fbe  foUowing  letter:     blI^J^m 


^*  To  the  Rev.  Jain  Kello,  and  Messrs.  Garrett  and  Kimg, 
the  Pastor  and  Deacons  of  the  Independent  Church  at 
Bethmal-Green. 

**  Gentkmen»-r>By  a  prialed  paper,  which  you  have  cir- 
cidatedy  bearing  the  dato  of  15th  February,  1827,  you 
have  pobKshed  a  statenient,  respecting  my  conduct,  which 
iasD  untme  ua  point  of  iact,  and  sa  defiunatoiy  in  its  ten- 
dency, that  I  hanw  the  asaarance  of  my  legal  adviser  that 
I  cpuld  aucoessfidly  proseente  you  fbr  a  nuschievoua  libel. 
I  wish  not,  however,  to  sesort  to  a  mode  of  justificatioa 
which,  amongst  believers,  ia  forbidden  by  apostolic  autho- 
lily,.  especiaUy  as  I  anticipate  that,  when  you  are  in  poa- 
aesassn  ef  the  flMTts  I  kanr  to  communicate,  you  will,  as 
beeomeA:  Ghriatlans,  eonfess^our  mistake,  and  retract 
the  oqufians  statement  you  have  eireahited  against  tne. 
And  here  permk  me  to  premise  that,  however  it  might  be 
inainilated!  thai  private  and  unworthy  motives  have  excit- 
ed my  opposition:  to  the  Rev.  S.  BlacMmm,  I  rejoice  that  I 
can  appeal  to  the  searcher  of  hearts,  my  only  considera- 
tion has  been,  what  may  best  promote  the  real  interest  of 
tmdi  and  hoHness,  and  the  real  interest  of  the  kingdom  of 
Christ.  Indeed,  to  every  considerate  mind  it  must'ajppear 
rsasdnable^  thi(t  T  didald  not  needlessly  desire  to  involve 
one  who  b^acl  ttly  hame^  and  partakes*  of  my  blood,  in  a 
neproach  which  must  necessarily  lessen  the  general  respect- 
abSky  of' my  fiunily,  in  the  opinion  of  all  those  who  may 
be  infinrmed  of  die  exposure.  But  dear  as  my  name  and 
reputation  may  be^  yet  I  trust  the  caase  of  Christ  is  sl91 
more  deav  tome;  and  soHdtude  for  its  interest,  in  eon- 
neetioa  widi  your  church,  has  involved  me  in  this  most 
painfid,  dioiqib  neoesssaiy>  explanation."  Then  follow- 
ed the  passage  set  out-  in  thC;  dedaratieOQ^  bsginning  with 
the  W9rd%^  '.Miet^/net  then,,  in  the  first  plaee,  r^nind 
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1S37.         yoUj("^d  ending  ,wit}i,tbevord8,  "  includea  both  faUtsbood 
JJ— > — rr_      ui^n^ud.'    It,t^<|ncontimiedaa  foUows:— "  How  faicmy 
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confidence  was  .betrayed  by  Mr,  ii.  X.  Sturtevani,  you  well 
knowi  ^vl  that  I  was  compelled  to  maintain  my.  own  T&ra- 
ci(]r!bv  i^oducipg  t|he  biU  in  question  at  tJbe  tneeting  you  de- 
scnbe,  and  wbich  I  attended  withou.t,^ven  afi^od  to  wit- 
ness for  me  the  statements  which  v6fG  made> .  The.  transr 
action  f>f  that  eveifmg you  |^us  de9c^be;,[Ue:^e  itfiat  part'Of 
the  printe^, circular  was  stated,  which  be^in^  irith  thewf^fb 
""&  meetinff  ^as  arraqged,"  and  eqda  with,  tbe^wonih, 
"any  .other  meanings "]  It  then  proceeded  thus:— ^"  I 
a^pit  vofir  sta^qipnt  jp  the  general,  but  deny  that  the  -  re* 
verend  een^jemm  fiver  resided  in  my  house,  or  ever  slept 
there  inojr^,tI>aq,0]ie.Qight."  ,  Atler  this  came  the  part-set 
ouXin  the  nrst<^ifii(,})eginr)ing  with  the  words,  "ifyoura- 
collectj,"  (contaiaing  j^e  statement  of  the  case  and  opinjoa,) 
and  ending  with  Ijhe  words^".  groundless  as  they  are  in- 
jurious." ^T^he,)eSteiJ  then  concluded  thus:— "I  now,  then,, 
solemnly,  call  upqin.ypu,  ^a  the  officers  of  a  church,  of 
Chnst,  ,wjnc|  ei^  long  will  l>e  our  judge,  to  tajie  those  mflai- 
sures  w^ch .Christian  equity  demands,  to  remove  ^oip.iuy 
character  those  imputations,  which,  .^Hithont  provofiatioD, 
you  have  cast  upon  it.  I  do.  not  wisb.to,  pqhli4i  >ithMi» 
things  to  the  world;  it  is  feanful  enpfig^  ,'fbiat^^  qbwch 
ehould'hear  thpae  things  whi(;h,  woj^|^. f;^aJf«t^&,^e«iUM' 
of'iodlintj^s  |tp  triumphs  butifrpja  yi9i^,^y.,e(^^pRtfee- 
withlipli.'  I  ^ppctjng  you^  TSfiecpp^f/ri^fl,', J.jff^  iPH^ 
to'atfa,  that,  ,i|f  he-wpw  prepaped.iJfithlhe  i^gpnuoMsuMi 
of,Christii^  repfntancCt  to^oonfessJits  .pastindiawetifMB- 
and  sins,  ni)  one  wguld  nyoice.more  :sincecely.i4i,,theeNr> 
dence  of  his  penitence,  and  in  the  pnrapect.of.bia  usq^t, 
ness,  than  myself;  but  ifhe  proudly  denies  ^cts  whiohiare 
notoriously  true,  I  can  only  .an^ipntenjijhat  .heimUl  be. 
found,  like  'evil  men  and  sjed,ucp|!^„i!r^()  ,)?n*,i|rOT»e.«i4. 
worse.'     Waiting  your  rep\y,  I  9n^g^lf^!Pi^n,y.9«r  faithr.. 

fuUeiivant,  (SignBa)>' JmtmttVkbMi.     ' 

Minoriet,  May  19th,  1827." 
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Tfac^  wak  hot  any  evidence  to  substaritkie  tne  cbarges 
against  tbe  plaintiff*,  contained  in  the  libel.'  For  the  de- 
fendant, a  letter  was  produced,  from' Blackley  to  him,  in 
answer  to  one  that  had  been  written  by  bim  to  Blackley^ 
a  year  after  tbe  bffl  w^  given;  whicb  the  learned  Judge 
allowed  to  Ve  read ;  and  in  which  it  was  stated  that,  on  the . 
plaintiflrs  giving  jff&icl'fey  the  bill,  he  had  represented  that 
it  WHS  the  acceptances  of  his  uncle,  and  that  his  uncle  was 
in  Ae  receipt  of  rents  for  bim;  but  on  Blackley  bieing 
cdted  1»  k  ^tness,  he  denied  all  knowledge  of  the  contents 
of  the  letter,  and  said,  thiat  he  could  not  write,  and  that 
the  lefter  was  written  for  him  by  some  person  whom  he 
did  Hot  know ;  and  he  fturtheir  stated,  that  when  he  received 
the  bill  in  question,  be  rec^ved  it  as  the  mere  acceptance  of 
the  plaintiff,  and  not  as  the  security  of  a  third  person.     It 
waa  then  cohtended,  that  the 'letter  containing  the  libel  in 
question  was  in  the  nature  of. a  privileged  communication, 
asthe  defendant  was  called  on  to  make  the  statements  there- 
in  contained,-  in  consequence-  of  the  former  imputations  cast 
on  him  by  the  jplaintiff,  and  that  he  was  not  actuated  by  any 
maliciouB  motives  towards  the  latter.   The  learned  Judge, 
however,  reserving  the  question  as  to  whether  or  not  the 
libel  wetea  privileged  Communication  for  the   opinion 
of  the  Cottrt,' i^ft  ttto  the  Jury  to  say,  whether  or  not, 
unde^  ffaec&rctfmstitnc^s,  the  defendant's  pleas  weire  sup- 
potted' by 'the  eVidtence;  and  he  asked  them  whether,  after 
8Ui*h  a  Isipse  of  tlMf ,'  tbey  could  believe  the  bill  to  have  been 
a  forgery.   The  Jury  said,  they  thought  the  pleas  were  not 
bome  out  by  the  Evidence.    The  learned  Judge  then  said, 
that  the  question  for  their  con&nderation  was,  whether  or  not 
the  pnUication  were  meant  to  convey  an  imputation  of  forge* 
ry ;  and  be  said,  he  thought' it  not  only  imputed  forgery,  but 
also  finind  and  misrefit^seiitation ;  and  if  so,  that  the  plain- 
tiff was  enfitleS'tb  avenfict,  as  in  such  case  the  law  woidd 
imply  malice  :"tbat  the  Jury  coiild  not  take  into  considera- 
tion the  Bd«#aapi  made  bf- the  defendant  in  bis  pleas; 
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1827.  that  If  die  'defendant  had  stopped  at  tke  origfaml  eonnti* 
Blaobbubv  irfcarlkm  to  Sturtevani,  he  could  not  bave  been  chtatgoA 
witfi  fibefling  the  plaintiff;  but  that  the  printed  dteaimr 
d!d  hot  #al*fant  the'libel,  nor  make  it  pririleged,  particu- 
M)rl}r  )ab  it  contained  substantive  statements  not  beftire 
Sflfidey  ^Mir.  the  case  laid  before  the  Common  Serjeant  for 
&is^c^>imott,  and  the  alleged  comitmniCattioBS  from  the 
tovaiitf:  But,  least  &e  Court  should  be  of  opinion,  that 
ibetfi^fimdajif  8  letter  was  a  privileged  coihmunieation,  he  re* 
^tieftted  them  to  state,  whether  or  ndt  they  thought  that 
he  fi^as  actui^ed  by  eaqpress  malice;  reminding  them,  ihat, 
if'taeSefeus,  it'Could  not  be  privileged;  aiiddso,'thlKl;'if 
fiu^  kWter  imie  written  with  intent  to  chai^  the  plkifttlff 
with'  fDtg^ery,  the  law  would  imply  mdice:  and  he  ftir- 
Aer  told  theta,  that  he  Aonght  they  might,  in  estimat- 
iiigfthe  AiMiagisi'  consider  the  provocation  which  the  de* 
fbudshff^lmd  hteself  rdoeive^.  The  Jury  found  Aat  the 
hbelfbid'teipiita^fbi'geitto  the  plmntiff,  but  ttiat  the  de- 
fendant was  not  actuated  by  any  empress  malice;  and  they 
gky«i^Vl!traikf6^'tH^plttihtiff-^Ba^  '' 

Mr^^S^ijeiust  Ooss  had,  an  a  f&nd^et  ^y  in  this  Term, 
Mrtained  k  *>ule;  calling  on  the  ^^intifftd  shtelweiiuse  why 
ih^  "fdrdMt  dhould  not  be  entered  fbr  the  UMealdaitton  the 
gsmM}^iMne,  and  tbt  the  plaintiff  oti  thespeekA  pleas, 
aud'HM  ^awiffd'  of  damages  •set'^i^e^'^^I]^  the' verdict 
^hotild  nof  be 'set  aside,  otid^a^ke^  tritfitaadl  >H^'SUh- 
mitied;'thdt  tbe  «f  erdict  was,  ih  ie^tyw  ikfidM  ^onf  the^  ge- 
neral Issue ;  that  it  acquitted  thb  ^hitM9  of  th^'i^QputaiiMi 
of  forj{ety,  '&d  the  defieitidant  of  the  charge  itf  irisiee; 
that  kiaH(je  iMa  the  gist  of  every^  adioB  of  this  naltalei  and 
that,  as  t|)e  Jury  had  found  that  there  was  no  maliee,  tii^re 
'Mld^nCKsmifeofiuMion;  iuad-UittH^c^i^nodBslttcdon 
^1  law  between  express  and  implied  mattd^^i  this  toopeefc 
The  i))iiiatiff  being  a  candidate  for  the  office  of  preacher 
te^««^ite|i^gii|}€^rtif  iiidepeiia^b^^  wide  as 
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ikieiidiespciQliiig  his  iiepbew«  tbb  plaiati^^teted.tojbimiib 

€i«fidwqe»  til^>  fitfSlB  of  tbye.bSl  trawAac^ti^iiyrirhHA  WM 

ditdttnid  by  tbat  pera^  tp  olbeiv  #f  the  eongregatiwK 

Id  0iDBequfi]«^^,9»[|9|ing  ini9  hsA^  to  giro  tb^  plaintiff; w 

o|qpofteii]Jt|Mi|<fm9^^  &^  whiobmefitingftjbifi 

de£sndmt  ag^^r9)(^#4i<#^>  circumstances  and  jdrp^ucciA 

a^  hSL  :Xbe  y^intiff •  iftfterwiirda  cauaed  a  circular. ta 

b^ifniii^d  :ai>4*  4i|»^«it#dr  alleging  tbat  the  defimdanft  had 

gj^epdy  ^al^ei^.  him;  to.  which,  the  4^fiendant  wrpte  .an 

mpfme^,  ia^  hi*  fffyiTiadicafipi^,  IQ^di^g  copies  of  it  mdyto 

thoff  yefaont  whose  names  appe^e^  to  the  ciiKml^vrfnd 

Iqf  p^H^n  It  was  authoriiedL  :He  coiiteoded,.tbat,.a}lboi^[jli 

aHbel,  op  die  ftce  oiM^.m^y  ifoply  ;maltce|  yet  aw^hjor 

fftr^Qce  may  l|e  rebutted  try  evideqise  {.end  thai  as  the  jmy 

had  e^vresaly  nsge^ed  i^i^/itha  Tesdict  woiil4  opfvalii 

as  ai^j^oqiuttal;  .9g  th<^ty<at  a^eyent^  it  waa  to  iwperfeiclres 

te»  wmiiaiit  the  C]oiut  Ipi  i^nj^  th^.qa^ 

Mr.  Serjeant  Wilder  ojp  a  spbseiyient  day^  ^iMQ  ohtaii^ed  a 
rule  tdsi  for  a  new  trial,  on  the  grounds,  yir^^,  that  the  let- 
tea  fieom  the  "^ita^wkBkfckhiff  written  in  Sq^ember^  1815, 
a  year  aftei^.tbe  biU^becapie  due,  was  improperly  received 
in  evidmqc^  «a<i4  (^t  it  miterially  influenced  tt^  Jury  in 
gmog  itbeiT}  verdictf ,  and.fi^ffQiMtf^f  that  the  circMmstames 
ofittieleflg^ief  ^Ri^iM^rcd  to  elapse  h^f^oire  th^  opw- 
isfM>£f|ie  (i(»m$m^  ^silPm%  m^  taken,  And  the  conce^ 
me^Hj te'tbetd^nd^l^A  letter,  of  that  part,  of  Mr.  Dear 
mMtjf(|W¥^»iWhiQhr««^  fiivoufabie  to  the  plaintiff^  were 
sai^tio^ng^cvtidence  qf  «s;jpr<?^^  malice,  that  tjbc  finding  tof 
the  ^ttX9»:negiiti?lngit»  was  against  the  w^gl^t  of  evidence. 

^o3e«fafi(t,^|Piie^  AtwrM.  <^Uf3e  agi^m^  the  xul^  ob-^ 


Bblq^^K    ^'^^^^f^'ftA^  iH^i  'Ws  to  entering  a  >«»dKec  ^r  tlie 
Bikc&iM'    ^^(^t^t  %ir  'A«>|(eii«hieisinie,'»j«.  ;/rr«l,'whether or<tMt the 

\m^ BL'f^oM^iAM  or"pH'M»gtia'bddAiite»b8tiafr'by^be 

^i^^ki2ti6e'tieii^6slU7<((ybe^Teff,<>ih^'^  sup- 

iibpia'-nt^VRfdoglit  roifitAf<Hjiab^ 
iaeftcon8,''6ir't(i'i$)^^^«)U,''  prior- to  the >ttUfea»6b  liT  <be 
pnn^it<it8lh^t;'iA]trW8  «Mlfined'  to'the  l^i^wrihttta 
hy  the  defendant  «B4he4dth  Afay,  1837.  The  other  fitefs 
Were'^gJ^^^'iiiVri^tic^ ib'tSie  <)telarati<m,  bf  way'^t  1n- 
tem^nift&'di$h^1»#Ui(^ning  of  the  Ebel.  The  <^ 
were  these :— di^'^t^iiil^Filiid  U^  tttn^  year^  ihitfte"  inb- 
m^utU 'n^i  WMc^d"^  tiie  tJhiit>t!i;  a^d^hiid«o  pileach 
^erfe-i^e  'H^J^iiitioh'  b^'^  nT'^iint  df  atlassUrCMit  ih}- 
usl^i^i'  *tiil4M^i%bl^«&d:e*^ughii^hie  ebaraet^r.^Udi 
ieing  sadsfatHiiAly  ahbWl^;  he  'was  splwinhid.  The 
plaintiff  having  learned  that  a  Mr.  Sturtevant  had~ehUU- 

fitei'p«^&"f.S'fii8  'ai6bi^t,"<!k{t4a-oii'hiyr^^v^w  to 

dgSs  S^W^i/oti^giitibViU'ii^^ 

<Jie  plaintiff  irom  the  'diltti^f'^Bft^lMlf 'litetf  MMMIkifrfly 

|f^g,^ai^'dllUl&ring  his  Vdief  that -the' 'felaHd«r«ilii  uti- 

WS^.'  'TfH^^ihoMtliB  after^W^  ptiMMbtiM  dflMysir- 

cular,by  thedeicdns,'the  libd  ui'(^tibiir<#M'WrttiMwtd 

Vn^toUi^/bythb  defendant,  tlMd^f  ftttM^be  of  eleoring 


:  >!•  .-^J  of 


withool  f»mfi|  4ius  reiteratiDg  the  cfaargq  ^of ;  ,foige;irjr*        ^W- 
Thal,tk«Mi»rd»oouldjMtbeUJceato  bea  pri^^  BlIcuurs 


Tnrnacntitfm,    As  to  die  jveoiMf  pointy  whetfier  or .  poi  ^    bi.acmu«». 
be  inemibeiii on  die  pUuntiff  to  tbew»  in  order  l^4!|Mppor| 


AiBoiCtipiD^  tJbuMr.^  defendant  was  aotuat^  by  ^^^ef/i 
aaalicay  H, is.  yenfprpwuaiy  to  go  at  large  into  that  questiai{it 
afr.a  jnalieiotua.jnttptjpas  ckarly  Apparent  on  tbe  face.pf 
tlieJkittei^iftifr  AeeiKov^ed/purpoae  of  tbe  defendant,  in 
^^^4^  yyaa^itQ  faqtf  q .  the  charge  of  forgery  on  the'pUin- 
tfff  to  ,4lifr  aKfthori^  of,  a  legal,  opinion,  wbicb^  t^  give 
n^lflli^eijlgihj^  tP'it,  be  thpiight  proper  to  call  j^  judicial 

[iXr«»  Justice  .Pqr&.-rrlt  IB  i^  strong  fact  in  implication  of 
naKce,:4iat*tJbe.  defendant  .suppressed,  the  most  material 
partaaf  die.CwuQon  Segeant!si)puiion.] 
1  .The  libeL.wly  x^ntainod  the(/r«^  question  put  ^  Air. 
jRrwipoiij,^tb.  bis  aosFcar  thereto;  the  second,  iJl^^as^ 
Jbmrtkrm^lf^  P9iitted#  AS.  tbey  were  c^lcutAt^.t^  n<^u|xa* 
Ipie  tbet  iiyuriQU^  effects  jof  tbe/r#^  They  w^re  as  foir 
lowa:-r.-  *    .  .    :       ,      j 

**  JSf^ami  gueitioth — Whether^  if  it  (meaning  the  bill) 
was  net  e.fiurgeryi  it  was  an  offence  indictable  at  common 
law>jfog  oH^ftiiffing  n^oney  under  false. pretences  ? 
. . .  >jCfMff^«77^](^ifei'.  at  common  law^  nor  under  the  statute 
9f^fGeqf.^^}ffiCim9e  the,  money  appears  not  to  have  be^ 
Qbtfjin^^^|^U4^.th^  jo^qdi  of  the  bill,  but  due  before^ 
n^  JTUf^iff^^i'^M^^rr-If  il^  wafl^  a  forgejry,  could 

l^i9|^y€Plirselia3fe.been  adopted  so  as  to  have  avoided 
tbe.aw(BffWty  jb£  iedicting  capitally  ? 

..^bMPoer.-4-«l4  rather,  thmk  that  this  could  not  have  been 
done^  ae  tbe  mtsdemeanor  would  merge  in  the  felopy ;  but 
tbe  Una  ef^distinctionii^somedmes  very  difficult  to  tracf  • 

Fqmrik  fn^p/iffpafTTrWill  the  lapse  of,time*prQve«»t  ttip 
pitftMtfiraPS jOe^f .piQDOseding  in  either  way ?.     > .     .  , ,  f , , 

Answer^^r-Jt^p^.  of  time  is  not  effectually  a  btg:;  but  it 
would  Juffiii4^#trp||g  fiiound  (^..^uapecting  the  e^idencc^ 
and  giving  it  every  construction 'fevourable  to  the  prisoner; 
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9fti}iQ>Mid^lfaat  Imi  wm  not  infltmBced  hj  any  analuiioiia  qti 
THNlieltYe  fedikig,.4iad  to^  persuaded  4liA  iteaaons  thatfar* 
<^dtliilf9  {UPoiMneuleddie.  plaintiff^  buHxbiid  •forbojaatfri.to 
Aftl«o(  clearly  deiiioii6timte»>  that  4ili0.Ubelwa8tc6iioeited 
iaijiiaUoet'  It  is.  a  general  rule  of  law^ilhataf  a:ioaii  fU» 
alifacilJiililfttUyt  so.aa  to  produce  an  in||ury\to  atiotbeTv«b9 
isjiUahie'  to-  an  .aetion;  alid  if  the  act  itself  to*  ^pflfuVit 
fli}BOt*neoes8aryitliat'the'in|ury  sboidd  also  beifwitfal^ 
Iii:flp|ilying  that  principle  to  the  case  of  libel>  if  the>oharg8 
beilrilfii^  ihe  parly  ifrbcKUld  to  #epair  4he^  injury  'dcbie^aial 
niihoiil'juleglircauBe'  teihg  diewny  the  Ittvir  will  implf  tanin 
licdi;  ilQ;flramA^^  vvPmsieri^^  it  was  held,  thati'akhongli 
mMUseiwaa^the  ]iifi(l«f)l8ie>aetion  for  dander.  <there  were 
tniSiaortaibf  nahcoi  Malice  in  fact^'andiimlioe  inhnv^  Ae 
fiMEKievYidBD#tingl  amialst  done  from  ill  will  to^iMMa  te » 
£rfidnilE4);}jtbeibitier>»  wveogfiil  aot  inlekitkiiiaHy^'done) 
withnuti'jnfy  jdatfjeaiza^  or  excuse;  and  that^  in  ^fdiaarf 
■etbbaffca^alHiiikwj^  malioe  in*  law  was  tolM^fiinml^com 
tbeipvUshiiifithe  danderous  matter^  the^acttiitBtlS  bekig 
wrongful  and  intentiqnal»:  andr  without^iigcffeat  caane  or  isx« 
caiaeos>Maisifastiee  J?ayfajFy  jn^ddiiPWring^dife^^ndgaMal  of 
dKiKBoustAl  tbiitcaaey  8aid<^^  i£i/lni:diriteVlndn,  ^Obs^A^ 
Ifapmianiiov/llo^,  and  wliflthtkitdniand»lb«^iMinjdg4iW' 
jdvj'JOiv  iioll^I  apptehendlthfeDlaHiconriidfaK 
aiNdie^,ibc^iaiejt«ia:wroagfidriand^«idenfiei|^  bftieHpaally 
works  an  injury,  whether  ?LnBagbiBri|li  ediieat  \tB|bii^iBayt4g 
DOt/aEadiif  i  had  noilegid  nocuafa^for  tbajdandea^n^  ialie 
mtk  toimtfoa  mnedy  against  m^  for  theinpiigratipVQduoaaS" 
Herb',  hawe^dnrtherecan'baLno  douhtoCt^  Jnt6iiiaoBrx>f  t^ 

difafcalaiaU  ^  ^n^  ^hft  piaintiff  ha»|3CMiBnl4  ^  nvaigrvi^ 
'  (bJ^^piAficafcianlo^thf  letttcijp  srlii|dK)tt^  libel  is-Dontasaed* 

■K\  .«t«)^  4>flata.  h  €rai.  247.  B^€^1ifMAjk  il)fli2(KL    • 
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Mn  SojentOM^  in  wq^p^rtM^hiatiriej^Tbe  pbiiim        1827* 
tiff's  duuncter,  aa  well  as  dia^  of  die  defendiM,  renkiiMr    n[i][^f^^ 
uBBmaohML    The  ^ui^liaife  found  thai  ^iheftMnelcHf as  v* 

motgaSky  «f  fbrgeryi  attd  ^Uief  havte  alM  MquiUed  tlw 
httflr  df  anyaMAcsMis  nMive.  Ths  onginal  wuHmmleaikMf 
■Hdeky^iedMMaiiitdiSterisraM^w^ 
N#dnig>Bew'  /wa#  atalM  in  die  •  letter  eontainuig  the  Kbdl 
ciiinilaiiwd  o&>iIt  was, in  fiuit,  no aiove  than  k  piimbe  asM  ^ 

siier  to  yA^jCSKmiia  pid>Kdied  on  behalf  of  th6  plabitUFy 
andtiiddrceicdi^  tbe  individiiids  firom  whom  that  emsulav 
isirttimied  te^ emanate,  is  there  »  maHsioos  •Boothre  to  be 
imputeAie  ihe^  defendant  by  the  pnUioation  of  this  'Mtee  t 
ilibnrjilways  been  held  4hal  udioe  is  the  gist  ^  lUiti^^ 
eC  this*  nature^  and  tfatee  w  no  wiHif  ovlegal<distinctien  be* 
malieeexpMseend  malice' iiit^lieds;.ihe>di(dyldiffiBr^ 
iSf  that  thie«iie  ieapparentydie^dierlBteirtf'nodtim 
as  to  tfieronej;  is^  dbreei,  as  to  Aiei  other,  infinr<> 
Theoae  eamiot  be  foe  thetiKuy.tQfdeisniiiiie^*and 
llM  ethsr  finriheiCaBrt.  Malioe  mayibe'rebattod^iwh^ 
thee  esprass  or  haphed^  •or  may  be  prowedi^by  d&reol  er teiF- 
emnstsndal'evidences  but  the  whole  queitioHF  of  malice  is 
afamyswithmtheipxo¥iiioeof  the  Jury;  and  if  th^  find, 
cftfaerinaBi  aotioniforlibd  or  dander,  that  a  party  has  not 
been  actonledibj^malicions  motives,  it  is  dbrtmelil  atmg/tm 
i^mwMi ,  IniBmlMwnNid  Pms,  it  U^  said(d)  Aat^  wfaece 
mndaiesrfei^pekckaiini.'cAnfidenoe  and  without  mldioe^  nO 
ectnnt  >  Kes|i  andiihnt'vasni  Qlii£<iiMniOf^  IT  J  jStootff^^ 
MoKfegMi  te^>svfaiehiwto/aiib)ictioabn>o^jbyfci  femab 
scBf«i|tiag«nst  «her  ;^f merittuatiesa,  forsayin^loalady  who 
esnc'ti^enqaira  ibr  the  plaintiff*e  diaracttt',  ihat'riie  was 
ssnoy  andimpeartiDentyaDd  oAen  lay€Hit  of  herownbcdi  bnt 

was  «  eban  iprl,;  and  could  do  her  work  rwelH*^nd  theM^ 
thoag^die  phuntiffi^peoifed  thai  di^  wafei  by  tUslmeais 
pmirented  iiroitau  g^ttitig'  a  place;  yet,  hasdhJUIcmtfield 

(«)  7iitBdiL  4^ytBiM|;tti«s,  8.        {h}  Bk  T.  6tika  3^K.  B. 
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saidj  'fptl^is  is  not ;(;o  ]i>^. considered  as  aa  nc^n  ifi^lbe 
Bljwiuivicn  common  vf^j  for  ^def^ation  by  words,  but  the  gist  tof 
it  n^ust^  be  mali^^Q,,  which  is  not  implied  from  /th^  »6c^ 
CBBipn  of  spMS^ingy.  but  should « be  direct^  proved;*  this 
was  a. confident!^  declaration^  an4( ought  not' to •  have 
beed  disclosed  •'<'  In  Herv^ .  V*  Dawson  (a)».  <  wbiph  •  waa 
an  action  against  a  peraoa .  for.  sajung.  of.  the  plaintiff^  la 
tradesman*  ^'  he  cannot  stand  it  long,  he  wiU  be.ahaokn 
runt  8oon;  **  and  .special  .dan^ge  was  laidiu  the  declaratioii» 
vi»j  tbat  one  J^a^  refused  to  trust  the  plaintiff  ibr,  «a 
horse }  Jt^ne,  the  p^^3<>Q,  nai»ed  in  the  declaration,  was  the 
9lily  witnes^  ca^e^  fo^  tb^  plaintiff;  and  it  appearing. on 
his  evidence  .l^t. the  words,  were  not  spoken  maliciously^ 
but  in  confidence  and  friendship  to  ihim,.  Zftme,  and  byway 
of  warnifig  to  him^  f^^  that,  j<]t. consequence  of  that  advice 
lie  di^  not  t):ust*  );he  ^pla^i^tiff  wi)t)i  the  hoi^^er-r^Lord  Chief 
JuB^ce  i^ra«^,f^ir^cted  ,^be  Jury, )  th^t  though;  the 
wefe  otherwi^^^f^tipf^ahl04  yetaJfvthey  shoidd  be  oi 
ion  that thev  wer^  figt  spols^m  out. of  maliee,  buti  in  the 

mapne^.^tG^e^mentiqn^j^*  they.pught..tQ  find  the4e&Bd^ 
apt  not  gui|^y^  andt^they  dida6.ai3cordinglyr  >.SQ,iniSmJM 
V.  Eiphqrd^on  (b),^  which  was  an.  action  focislan^effi  and 
the  words  spoken  amounted  to  a  chargeiofffelciiPQr^f^jMa 
held  that  the  defendant  might  give  in  evidence,  the  man- 
ner andoccasion  of  apeaking  ih^.wprds,,in«fl|itigalip)i  ;-«liid 
in  Crawff^a  v.  ]iiiddletanlfi)4,r^h^^  it,  wfp  progred»diail 
worip  w/ere.  spoken  through  .f^o^pw^^i^pd  i^oificwsifiiind 
not  maliciously^  the.  ]^ntiff,.waa  (nonsuited*'  /Thrifefiwwr. 
ea^ess  malice  alone  is  the  .gist.of  the  actien^^^^iO' 
Blacl^iofif!^^  QammetUariesXd\  itia  said».  .Vojvorda^  spokr 
en  in  a  friendly  manner^  .afi.by  way  of  ad«[ioer.  admm** 
Uon*.  or  ^eonfem^.  wUh^mt  .any  tincture ,  or,;  cinaamatame 
ot  .illrwill,  Are .  not  a$^nable^  as  .iibqr*4n^J>ptumalk|oiialy 

(h)    Com.  Rep.  562;     S,   C.      Pri.  9. 
Barnes,  );95;  Ball.  Ni.  Pri.  9.         -     {d)  Vol.  3,  p.  125. . 
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IN  *nf«'^icritTn.Y£Att  of  oeo.  iv, 

8p(Vk«ii;'n')l}iiF  Mr:<9Msiian  irtat^s  by  way  o^  'illustra- 

dta  {^>i  cut  *'' iio  ^tidn  caii  1)6'  ihafn'toiiiW  for  Wor^s^     ^tl^I^if 

c^Nfe  ilMbflMKd^with  a  Ispedd  damage,  "if  they' Were  spoken     ^^^^ 

fi^  frktiOlihip^^JtMkid^  t6  another,  add  notfitom  malic^ 

toWifMf  %hfe')^i^MM' WlA^'%  the  ^hffe^^t  of  them;  as  if  upon' 

ad^«ii«{fiU<f  b^iA^tttdd^;^  liiaste^  i&'obfiged  to  give  an  iin-' 

filTcPliMAt^telf^iitei^'ifr'    dbcat'dediieWant;'*  and  he  re-' 

fe^f6l  AH^ht^bf^eidh^^ofi  ▼.  HawUns (ft),  where  it  was 

hS»}"akkt  i  B^ithrct6m^i  mrihtain  an  action  against  Ma 

ftmH*^  iMM^,l  fi!i^  #OlMlsi  spoleil,  or  a  letter  written,  by 

faitf,  fh'^gi^itig  tf  chatactef  of  th6  i^Hraut;  unless  the  latteV 

pn^^n  M&IMr;  as  Well  bs  the/Mthodd,  of  the  charge:  a^d 

l^ia  SftmiifMU  ^ete  BAi,  ^^  to '^vexy  libel  there  maybe 

a  "Mfe^MM^  and  ibipffied  jilstificattdn '  ftbm  th^  bccaision ; 

s^hiit W%ift,^talMi  altohSadteWyl'^oiifd  b^  a  publication, 

nityi  firMtt  the  iidea^i^^  't]l»!(v<^'tii'b^'hdtie.''    Ifo;  here/  a 

r8p«liCi<M  '  to ' twty  df'  - thr^ '  ^e^nll','  '6f ' ^hiaf  '^^   be-' 

fomtete  eb«6deiMiaHy^dbmM6nidii^d  l!6^th^^^  dannot  be 

tetUmMi^tBsaiMte piM^tcSitAy^,' whe^ a  J^iry  bu  exl^ 

piMrfyn^tiVed  the  ^xfet^nde  of '^ktlCe  in'^act'  ^^he  ^e- 

fehdnM^'the^iefore,  is  entitled  to  a  verdict  oh^hiB'^general 

iasue,  unlets 'the*  Court  should  be  of  opinion 'tliai  there 

ought  to 'b6  a' n^e^  trial. 

'  Mr;  Jtesfii^  •  PAfAfK^-i^Thik '  fcase  has  'b^en'  very '  fully  a^d' 
aMji^^^tfed.:  -f'fbel  ri«'diVBeuky  as  to  d^e  resutt,'^^^^^^  am' 
ofrdpintett',  thait  kh^r€/'6ii^t  Vmt  to  be  a  neW  tnal;'  '^lie 
cas^fviWblost  j[)M]f)l^1efft^to  the  Jury.  As  to'ihe  qiies- 
ti<ttiyi«4ietheJr  cnr  nbt  Are  commbnicatioii  were  'made  upder 
suA  dre^mstahcefl  as  to  render  it  privilege<3— I^think  my 
hrotiamt  CroM  has  not  taken  an  accurate  view  dt*^  the  Aoc- 
trhiei  as  laM-doWn  in  the  books  dii  this  siityect.  1^14^ 
qal«»'<Aeiir'  «hat  'a  tJ6nutf^feation  is  privileged," when  make 
band  jute,  fui^  toiichiipg  the  character  of  a  s^jhrMt;i«it  this 


i  .,:         M 
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lgf)7.         CMWiuiiiiliiugfeafoE  a'ttierdwrnt  or  tradewmw;  inlriiickcaaea 
blackbomi    U4»li^ei8ary  to^  prove  that  the  eKpieaBioiifi  used  wero  am- 
**  fietowraswdl  ad/obe*    As  to  whether  a  eooiiiiiiiiieatkm 

bt.privileged;  gr  ihi^  ii  a  inaAter  ef  fiustt  and  if  it  he  psi- 
^ikgcdi^  itisiinenBibent  on  the  {ikintiC^not  only  to  dkev  the 
ctroiutttsncea  tinder  which ;  it  wae '  tede^.'  but  <alio^  that'the 
pofty  mai&ng  Aecornnwinioatito  acted  faaat  HMtBdouMBtt* 
tinres.   i  In  Jtrciivi4^¥.JPk*oMfr,.]kb^  Justus 
lineriog  the  judpaeiii;  of  ^  the  Courts  6aid(ia)»i  *^  in  acftioda 
fiaiusuehrilaDidef'as  U/irJM^yhct^escc^sableiHi.aeoottntjof 
the  (C^UM  <^«i^aking.or  wrkhig  k,  aa  in  die  case  of  a»- 
▼anta*  lohavi^teiet  OiMfidential  advice  or  cortnmipitffttiam 
to-fMraont*  vtha^  a«)c  it^  lor  ha^e  a  right  to  expect  it,  nHUce 
in  faeA  aftmtjhe  ptoted  tby  the  pbiiitifff>  and  in  Edmomtpm 
v«  Stenmmont*  hmtAMnm^^Md^  takea  ttie  distaMftion  be<^ 
tween  theae and'Ofdhlaryaoimiaof aknden    In  WetUhmh' 
M0n  vwlfat^djaa/irftoaa^' martenji  who  had  given  a  wk* 
viidt  aeharaofttfL  which  frevented  hia  bcinl;  hured»  gavehia 
brdih£«>-hKfaiwvidll^ap^ied  t6hfaBitqpoi;fc4be  9v}^c0t^  •^a* 
uAf'kv^ldttM^'9£  eeotain  Enatadeee  in  which  ithe  ^iri—r 
had  defipeudod  him^  Wood^  who  -  argued  fyr  the  phini 
titfy  imialed^  that  tUa  ease  did  nofadifSarftoinrthe  ca^e  aC 
coimkidn  libels;  that  it  had  the  two!  eseantial  ingnkdi#ili^ 
shuid^vand  feliiehood ;  that  it  was.  not  abeessaajr  to  prove 
esspoEesinn^be;;  ifitholaatAto  4*^  aliadar^m»i  i  ihaMcf  y  Sdii* 
pli^^fitiaAUfficieBfc  to  jlMlvrevphUiadlaon lathe a^^ 
the  (fiaifly  pttbUahing  aoe  ncnrerffpbhioto^dndf  Ifa 
dooti^fheld  ja  aokionafHr  WQDAi,,m^^peeffliiBial8it  aNA 
hepoaved^  Im^ManqfieU aaidy the geaeaal valttaaai Uidi 
dawn.  aaMEr^  JZ^amihaa  stated^  bat  la  evarj  UhcAthMWonay 
hean>iBipliedj4iiatificati<»ifie«n  the  occasion^"  Sahen^ Att 
loigUaLoaiiveasa^cfi  between  Ae^i^lmdaatand  ifitenMsaal^ 
aii>^  <wJtetbeBMarf >i«Bt  iim  pUadiK  Hrem  a^^fil  pntaontta 
ba^f afaRlad'it^Mer  vto<  the;  aongregaibn^iWM:  iMMItgad^ 

•;■;,*      it..  ;,...... 
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«ad  estciiifld  tmJSimrievimi's  ccwiaiaiiioRtioRtvtiMrriiiMt-  182?. 
mg;  nd  if.it  had  vest^  f^tr^^  .ibe  pontiff  wmlA  ham  j^^^;^. 
MiopmliigiamiA  of  ooiqiikuDl.  Sut»  in  the  I^tlercoakain^ 
oqp  thbilihe^.aeir  fitcis  wppearedi  and  a  i^ei^eh  oqghft 
9^  tKBicillkivtdiiQ^lmfaiii^h  invidious  Mperaums  dmjaiio*' 
ll|0r>atiM>i6ngi«lpeiiadfB«n  thct  euqe  nftheoiigitHdrani^ 
idnali  I  Oflw  kttilrtfiMi  JUMUry  appeaid  to  haw  l)tei| 
uriilim^jt^SPaA  atttndia 'Ul  i»  ^estioii  beoadfe  due ;  and 
AeAfciiJI<>tit,iiiMieia>dv  ilaidtfaiiU;  he  had  vecehai  itatei 
ttetttaoftoufMiliNiapkeea  ttfleel^  on  the  pkintiflra  ho^ 
BiMr;iint>tfaat^he«duldiiai|M^MPethe9ib  Tte  Jui^yvther** 
iiMj'arfghrkave  been  watfraat«dwlBnding»#2^^iii^maliea$ 
attiliaTeuti,»1he  quaalian  waa  tboit  ^^roparly'lefttothtm; 
a4MiA«r^rnol  theidefaadafti  had  be  en  aeluitted  by  Ipji* 
p^MiiVftllae ;  iind  tf  thty  iiad  ft«aid  thai  hia^a«9  Iheve  would 

ba^Tohiateajr,  and  widnouitMy  matonabtoexcaak^  AA  hm  wiH 

iH^nHdkej''TfaiiboeiJtahdyaqiaoi^idngialtarca^'  The 

|ihintill&  |iiii«tflona|ihaw^^io^  a  billoil 

hinMel^  mid 'lusdapted  and  made*  itiiayaldenitbts/iiacle'a 

hontej  IM,  Miflmief*  It  doeatiat,  howevek'/aiipdaif  that  he 

meditated  aiQF  fifemd  at  the  time.    He  might  bavb  repteseut* 

ed' tn  ifaapathdnitorvhoHi  he  gave  it,  that  fae  ileiided.thnre^ 

Heai^m^  (uKi^nieb'ionaina' ana  John^  andJiei  nioaii»not 

hare  'booii  obligMfctatAiiBe  up  tiie  bilL  -The  '^ixtaaAS^Tm^* 

tedfMHL^tonidetdtfiDaikidiljrs^iefo      the  bHlbecafeneldia^ 

andatntad^  thlMbhf  .ilnuldt  faiy  'the  vemi^inil^  in^e  ghiltingt 

wlnn  keicaaoftiar^awn^  arlnoh  would  be  before  ioog;  ^uid 

jtt.tke  Inttar  waaaoik  received  firom  the  party  to  whom  the 

bill  waagtYeo^  until  ivfelve  vwnihs  after  that  period ;  and 

f4mritem  ff^rs  aftarwardsi  when  the  congrega.doii  ireremoit 

enlhnaiastic  to  hare  tha  plaintiff  for  their  prei^hei^the  ie^ 

ftndant  endeavoured  to  destroy  his  reputation*.  <  Skurietani 

sh^^ail^erjhavai.iafai^  all  theiinflle  l«id«hite|}oiJiot; 

liat  at  the  first  meeting  he  said,  that  the  defendant  told 

htt^  tl^ijt  the  pla^itiff'faad  pat  his  name  tp  a  bill  for  ^/., 

aUch  b9  was  obl%ed  to  pay,  for  fi^ay  of  hi^  nephew's  baiog 


V. 

Blacsbukiv. 
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19S!J'        prosecuted ;  but  he  did  not  state  that  the'  amount  of  the 
Blacuvkii     ^^»  ^  l>ut  nine  shillings,  had  been  transmitted  to  the  de- 
fendant before  it  arrived  at  maturity.    TVo  months  lif- 
ter the  publication  of  the  circular,  the  defendant  toOk 
the  opinion  of  Mr.  Denman,  on  a  case,  in  which  yb«r 
questions  were  submitted  to  him,  the  last  of  whiclr  was, 
whether  the  lapse  of  time  would  prevent  tUke  parties 
from  now  prosecuting;  to  which  tHe  Cbnimon  Seijemt 
answered,  that  he  could  not,  under  any  circumstanced, 
now  recommend  a  prosecution.     The  defendant,  not  con- 
tent with  thb,  a  monfh  afterwards  writes  the  letter  in 
question,  in  which  lie  states^  that  he  has  taken  the  opin- 
ion of  one  of  the  Metropolitan  Judges.     This  appeats  to 
me  to  be  a  gross  aberration  of  conduct ;  and  the  defendant 
confined  his  statement,  as  to  theanswer  of  Mr.  Denmanito 
one  of  the  questions  only/rtjr.,  that  the  acceptance  was 
a  forgery;  altogether  omitting  the  answers  to  the  thre^ 
subsequent  questions,  by  which  that  statement  was  qua- 
lified.   The  cirdiilar  was  ptbited  in  February,  kiid  ^Ae 
letter  in  question  was   hot  written  until  the  mokith'  of 
May  following;  and  I  am  clearly  of  opinion,  that  ft  Mn- 
tains  a  most  foul  libel  on  the  plaintifT.     Although  the  first 
communication  might  be  privileged,  Vet thedefendant  hkd 
no  right  to  reiterate  the  slander,  or  to  conftiritie  ViHfying 
the  character  or  reputation  of  the  plaintlB^    If 'a'p^f*£km  give 
a  character  of  a  servant,  it  is  at  first  privileged;  but  If  he 
afterwards  say  he  will  ruin  such  servant,  it  is  hot  so.'    TUe 
Jury  have  most  properly  found,  that  th^  libeTim'pnted  for- 
gery to  the  plaintiff;  and  the  only  objection  I  ciin'see  to 
their  verdict  is,  that  the  damages  are  far  too  small.     My 
brother  Gdselee,  who  is  absent  at  chambers,  has  request- 
ed me  to  state  his  perfect  concurrence. 

Mr.  Justice  Burrouou. — I  am  of  opinion,  that,  <m  the 
iacts  of  this  case,  there  is  no  colour  to  disturb  the  ver- 
dict, or  to  require  a  further  investigation.  The  com^ 
plamt  was  mginally  made  before  the  deacons,  when  the 


r. 
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plaintiff  was  charged  with  having  committed  the  crnae  of  1B27. 
foi^rj.  .  The  letter  containing  the  libel  not  only  reitQr-|  Blackburn 
a^d  that  charffe,  but  the  defendant  also  stated  that  ne 
had  taken  the  opinion  of  Mr.  Denman^  who  tbc^ght 
the  .acceptance  to  be  a  forgery,  but  suppressed  what 
tl^t  g^tlenian.said  in  continuation,  that  he  could  not 
T^Q^Ixxpaend.  a  proisecution:  and,  on  the  present  action 
bctjyqg.  b^oiight,  the  defendant  has  put  two  pleas  of  justifi- 
catipn  .on  (he  record,  in  one  of  which  he  charges  the 
pffdntiff  with  having  committed  a  capital  offence,  and  in  the 
otb^  .with  fraud,  neither  of  which  has  been  borne  out. 
It  m^peans  to  me,  that  the  verdict  is  proper  in  every  re- 
specti  There  la  no  pretence  for  saying  that  the  letter  con- 
taining the  libel,  considering  the  circumstances  under 
which  it  was  written,  is  in  the  nature  of  a  privileged  com- 
munication, and  the  cas^s  cited  from  BuUer^s  NUi  Prius, 
as  to  giving  characters  of  servants,  in  one  of  which  Lord 
Mansfield  said,  ''this  is  not  to  be  considered  as  an  action 
in  the  common  way,  for  defamation  by  words,  but  the  gist 
of  it  must  be  malice,"  do  not  apply.  A  master,  in  giving 
a  servant  a  character,  must  give  a  true  one;  and  if  he  give 
a  fidse  one,  the  law  will  imply  malice.  In  an  action  for  a 
libel,  or  for  slander,  if  no  justification  be  pleaded,  it  is  not 
necessary  to  prove  malice,  as,  if  the  words  be  injurious 
in  themselves^  pialice  is  inferred;  but  if  a  justification  be 
pleaded,  shewing  the  truth  of  the  libel,  it  takes  away 
the  gist  of  the  charge.  I  concur  with  my  Brother  Park^ 
in  ^>^iT^Ving  that  the  damages  found  by  the  Jury  are  far 
too  small.     Both  these  rules,  therefore,  must  be — 

Discharged. 
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1827.  S. 

CarpsnteRj  Assignee  of  Thomas  Cbesswell^  a  Bank*. 
Nov.ftoiL  rupty  V.  Henby  Richard  Cbesswsll* 

[MLT.fi 0.4.  RoUd06.] 
By  an  inden-      JlHIS  WAS  an  action  of  debU-^Tha  first  caimt  of  the  de- 
STt'^ThSd  for    claration  stated,  that  heretofore,  and  before  Thomas,  Cress- 
many  yean  car-  fo^u  became  bankrupt,  to  wU,  on  the  28th,  Od.  18^,  at 

lied  on  the  bu- 

nness  of  a  fitih-  &c.,  by  a  Certain  indenture,  then  and  there  made  between 

man,  and  had  an  ^^^  ^^  Thomos  Cresswell  of  the  One  part,  and  the  de- 

teteraitin  ccr-  fendant  of  the  other  part  (which  the  plaintiff  brought  into 

Scotland,  M^B*  Court),  he,  the  defendant,  did  covenant,  promise,  and 

he  had,  in  con-  agree,  to  and  with  the  said  Thomas  CressweUy  his  exe- 

^vMi^toUicTO-  cu^^^^»  administrators,  and  assigns,  that  he,  the  defend- 

inafter  contain-  an*   jjis  hcirs,  oxccutors,  or  administrators,  should  and 

ed  on  the  part  ;  . 

of  B.,  told  and  would,  from  time  to  time,  and  at  all  times  thereafter,  dur- 

laTouit  branch"  ^8  ^^^  ^^^^  remainder  of  the  life  of  the  said  Thomas 

wMdi  consisted  ^^^^*^^^»  ^cM  and  truly  pay,  or  cause  to  be  paid,  unto 

of  the  sale,  &c.  the  Said   Thomos  Cresswell,  and  his  assigns,  one  clear 

cured  fish,  and  annuity,  or  yearly  sum,  of  250/.  of  lawful  English  money, 

^he  fohlri "*  ^y  f^^  equal  quarterly  payments  (that  is  to  8ay),'On  &c.,  &c. , 

in  SeotUmd;9.nd  jn  every  year,  durinir  the  then  remainder  of  the  life  of  the 

A,  further  cove-  J  J        '  o 

nantedthathe     said  Thomos  Cresswell,  without  any  deduction,  defalca«> 

would  notin  any    ^  i_xAxx»At-  'a.  _x 

manner  interfere  ^^^f  ^^  abatement,  out  of  the  Same  annui^,  or  any  part 
of  Ac*^*^""*^**  thereof,  for,  or  in  respect  of,  taxes,  or  otherwise  howso- 
80  assigned;  evor,  as  by  the  said  indenture  (reference  being  thereunto 
nanted  that,'hi  had)  will  (amongst  other  things)  mor^  fully  appear.  .  The 
Sr^^iiSmenu  Plaintiff  then  assigned  for  breach-^that  after  t)ie  making 
and  covenants     of  the  said  indenture,  and  during  the  life,  and  after  the 

of  A,  he  would  , 

pay  him  an  an-  bankruptcy ,  of  the  said  Thomas  Cresswell,  to  wit,  on  &c., 

iiTan  action  of  Bt  &c.,  B  large  sum  of  money,  to  wit,  the  sum  of  621. 10*.  of 

debt  for  non-  lawful  money  &c«,  of  the  said  annuity  or  yearly  sum,  for 

annuity,  B,  one  quarter  of  a  year,  which  expired  on  the  day  and  year 

pleaded  in  bar, 
that  A,  did  in- 
terfere with  the  trade  assigned  by  him  to  B, — Held  bad,  on  demurrer,  as  the  covenant  by  B.,  to 
pay  the  annuity,  and  that  by  A,,  not  to  interfere  with  the  trade,  were  independent  and  dittiiict 
covenants,  for  Uie  breach  of  either  of  which  separate  actions  might  be  maintained ;  and  that  A,*b 
covenant  not  to  interfere,  couM  not  be  considered  ai  a  condition  prectdeiit,  at  U  fomed  only  a  pwt 
of  the  consideration  for  the  annuity. 
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last  af(»€8aid,  became  and  was  due  and  owing  from  the 
defendant  to  the  plaintiff  as  assignee  as  aforesaid,  and 


Carpenter 


still  is  in  arrear  and  unpaid,  contrary  to  the  form  and  »• 

effect  of  the  said  indenture,  and  of  the  said  covenant  of 
the  defendant,  so  by  him  in  that  behalf  made  as  afore? 
said,  to  wit,  at  ftc.  aforesaid :  whereby  an  action  hath 
aocmed,  ke. — There  were  other  counts  for  lands  bar- 
gained and  sold,  goods  sold  and  delivered,  the  money 
counts,  and  an  account  stated  with  7%omas  CreanoeU^ 
before,  and  with  the  plaintiffs,  as  his  assignees,  since,  he 
became  bankrupt* 

The  defendant  pleaded, ^r«t,  turn  est  factum;  craving 
oyer  of  die  indenture,  which  was  set  out  as  follows: — 

**  This  indenture,  made  the  28th  October,  18S5,  between 
T%oma9  Creuwells  of  BilUngBgate,  in  the  city  of  Lomkmf 
Bsh-lactor,  of  the  one  part,  and  Henry  Biehard  Cresswell, 
of  Bittimgsgaie  aforesaid,  fishmonger  (the  son  of  the  said 
7%omas  CrcMMweU),  of  the  other  part : — ^Whereas  the  said 
T%omas  CresiweU  hath  for  many  years  past  carried  on 
snd  conducted  the  trade  or  business  of  a  fish-factor, 
fish-aalesman,  and  fishmonger,  at  Billingsgate  afore- 
siud,  one  branch  of  which  trade  consists  of  selling  fresh 
fish,  namely,  salmon,  soles,  cod,  turbot,  &c.,  consigned 
to  him,  for  sate  by  commission,  in  certain  fishing  smacks, 
and  by  land-carriage,  together  with  such  fish  as  is  salted 
or  cured  on  board  such  smacks  during  their  respec- 
tive voyages;  and  the  other  branch  of  which  trade  con- 
sists of  the  purchasing  at,  and  receiving  consignments 
of  dry  or  cured  fish,  firom  Scotland^  Yarmouth,  Lowes- 
toff,  and  elsewhere,  namely,  red  and  white  herrings,  dry 
and  barreDed  cod,  &c.  &c«  which  are  sold  by  the  said 
TKomai  Cresswell  at  or  in  his  shop,  and  in  the  London 
m&rket,  and  for  exportation: — And  whereas  the  said 
Thomas  Cresswell  is,  conjointly  with  Bobert  Waugh, 
possessed  of,  and  interested  in,  certain  salmon  fisheries  on 
the  rivers  Biorm,  Naver,  and  HeimsdeUe,  in  Sutherland- 
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1827.         shire f  in  the^  kingdom  of  Scoiland^  bolden  by  them  under 

Cakpenter     *^®  most  noble  the  Marquis  of  Stafford^  for  a  term  or 

*^'  period  of  which  three  years  were  unexpired  in  the  month 

CRESSWELL.        *^  All  /  m  •v 

of  August  kst: — And  whereas  the  said  Thomas  Cressweil 
hath  proposed  and  agreed  with  the  said  Henry  Richard 
Cr^«^i9e//y  to  relinquish  and  give  up  to  him  that  branch  of 
the  trade  of  the  said  Thomas  Cressweil^  which  consists  of 
the  receiving,  and  the  purchase  and  sale,  by  him,  of  the 
dried  and  cured  fish  as  aforesaid ;  and  idso  to  assign  unto 
the  said  Henry  Richard  Cressweil  the  right,  term,  and 
interest,  of  the  said  Thomas  Cressweil^  of  and  in  the  said 
salmon  fisheries  as  aforesaid,  in  consideration  of  the  said 
Henry  Richard  Cressweil  securing  unto  the  said  Thomas 
Cressweil  a  clear  annuity,  or  yearly  sum,  of  S50/.,  for  the 
now  remainder  of  his  life,  to  commence  from  the  1st  ^o- 
vember  now  next;  to  which  proposition  the  said  Henry 
Richard  Cressweil  hath  consented: — ^Now,  this  indenture 
witnesseth,  that  in  pursuance  of,  and  for  effecting  the  said 
recited  agreement,  by  and  on  the  part  of  the  said  Thomas 
CressweUi  ftnd  in  consideration  of  the  covenants  herein- 
after contained,  by  and  on  the  part  of  the  said  Henry 
Richard  Cressweil^  he^  the  said  Thomas  Cressweil,  hath 
bargained  and  sold,  released,  asaigned,  transferred,  and 
set  over,  and  by  these  presents  doth  bai^gainahd'seU,  re- 
lease, assign,  transfer,  and  set  over,  unto  the  said  Henry 
Richard  Cresstbeltt  his  executo'r^,- trdmitoistk'atorsi  and  as- 
signs, all  tfaiit  branch 'or  p^yrtioii  of -the  trade  or  business 
of  him  the  said  Thomas  Cressftett,  M  now  carried  <m  by 
him  at  BiUih^sgate  aforesaid;  consisting  of  the  purchases, 
receiving  consignments,  and  sales,  by  him,  of  all  sorts  of 
dried  iand-ctifed  fish,  from  Scotland,  Yarmouih,  Lowestoff, 
and  fettewhere,  as  hereinbefore  mentioned  and  described: 
aiicd*  idsb'  all  that  the  right  and  interest  of  him  the  said 
TkoiHai  Cressweil,  of  and  in  the  said  'salaioa  fisheries  in 
the  rivers  SJoro,  A^af?^,and  £r?/M(^l^' aforesaid,  so  now 
holdta  byhinf,  conjointly  with  the  udd  Robert  Waugh, 
under  a  lease  from  the  said  Marquis  of  Stafford,  and  all 
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the  Tighi,  title,  and  interest,  of  him  the.  said  Thomas         1827. 
Cresswellf  as  well  in  equity  as.  at  law,  of,  to,  and  in  the      carpenter 
sane; — lo  have,  hold,  receive,  and  take  the  same,  unto  and  *'• 

Cress  WEi<  l 

by  him,  the  said  Hmry  Richard  Cresswell,  his  ej;ecutors, 
administcat»rsi  andassignsi  to  and  for  his  and  their  owa 
proper  use  atid  benefit  absohitdy. — ^And  the  said  TThomat 
Cressmellf  foe  hinwell^  hi$  heirs,  executors,  and  admini- 
stEatars,  doth  covenant^  promise,  and  agree,  to  and  with 
die  said  Uenary  JRickard  CreMSUfeU,  his  executors,  admi- 
nistralocs^  asd  assigns,  by  these  presents,  that  he,  the 
said  TAonuu  Cressweil,  shall  not,  nor  will,  at  any  time 
hereafter,  during  the  now  remainder  of  his  lift,  either 
direct^,  or  indirectly,  inter&re,  act  in,  or  intermeddle  with, 
or  speculate  or  deal  in,  or  receive  consignments  of,  or  seU, 
any  of  the  articles  which,  comprise  that  branch  pf  the 
trade,  or  business  of  him  the  said  Thomas.  CreisweU,  so 
intended  to  be  hereby  assigned,  by.  him  unto  the  said 
Henry  Richard  Cressweil  as  afpre^aidf '*  .Tbc^n  followed 
a  covenant  lor  fiirdier  =  ^surance.  'SApd  tbjs  inden- 
ture further  witnesseth,  that,  in  consideration  of  the 
assignments  and  covenants  hereinbefore  made  and  entered 
into,  by,  and  on  the  part  of,  the  said  Thomas  CressweU, 
as  aforesaid,  be,  the  said  Henry  Richard  CressweU,  for 
himself,  his.  heirs>  executors,  and  administrators^  doth 
covenant,  promise,  and  agree,  to  and  with  the  said  Tho- 
mas  Cressmeit^bia  executors,  administrators,  and  assigns, 
by  these. pr^sentSftha^  be,  the  said  Henry  Richard  Cress- 
weU, bis ;  heirs,  executors,  or  administr^rs,  shall  and 
will,  from  time. to  time,  and  at  all  times  hereafter,  during 
the  now  remainder  of  the  life  of  the  said  Thomas  CressweU, 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  Thomas 
CressweU,  and  his  assigns,  one  clear  annuity,  or  yearly  sum, 
of  250/.,  of  lawful  English  money,  by  four  equal  quarterly 
payments,  thaAis  to  say,  on  &c.,  &c,,  in  every  year,  during 
the  now  remainder  of  the  life  of  the  said  Thomas  CressweU, 
without  any.  dedttctioni  defalcation,  or  abatement  out  of 
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1827.  the  said  annuity,  or  any  part  thereof,  for,  or  in  respect  of 
Carpenteb  taxes,  or  otherwise  howsoever;  and  further,  that  he,  the 
^     ^'  said  Henry  Richard  CresiwelL  his  executors  or  admihis- 

trators,  shall  not  and  will  not  at  any  time  hereafter,  during 
the  now  remainder  of  the  life  of  the  said  Thonuu  Cress* 
wellf  either  directly  or  indirectly,  interfere,  act,  or  intermed- 
dle, with  that  branch  of  the  fresh  fish  trade  or  business  of 
the  said  Thomas  Cresswell,  which  is  retained  and  intended 
to  be  carried  on  by  him  as  aforesaid,  or  act  as  a  salesman 
of  such  fresh  fish."< — Then  followed  a  proviso,  that,  in  case 
any  disputes  or  differen<^s  should  arise  between  Thomas 
Cressweli  in  his  life-time,  and  the  defendant,  they  were  to 
be  referred  to  arbitration,  and  that  the  award  of  the  arbi< 
trator  should  be  conclusive. 

The  second  plea  was  as  follows: — ''  And  fol*  a  further 
plea  in  this  behalf,  as  to  the  matters  contained  in  the  said 
first  count  of  the  said  declaration,  the  defendant,  by  leave, 
&c.,  says,  onerari  non^  because  he  says,  that,  before  any 
part  of  the  said  sum  of  6SL  lOs.  became  due,  as  in  the 
said  declaration  mentioned,  and  before  the  bankruptcy  of 
the  said  Thomas  CressweU,  he,  the  said  Thomas  CressweUy 
did  directly  interfere,  act  in,  and  intermeddle,  speculate,  and 
deal,  in  the  articles  which  are  comprised  in  those  branches 
of  trade  or  business  by  the  said  indenture  assigned  and 
intended  to  be  assigned  by  the  said  Thomas  Cressweli  to 
the  defendant  as  aforesaid,  on  di^«eni  days  akid  timeb  be- 
fiire  the  bankruptcy,  to  wit,  for  the  space  of  one  week, 
fhm  &e.,  to  wit,  at  &c.  aforesaid,  against  the  form  and 
efiect  of  the  covenants  contained  in  the  said  indenture,  by 
the  said  Thomtu  Cressweli,  to  be  performed  and  fulfilled. 
And  this  &c.,  wherefore  &c."  To  all  the  other  counts 
the  defendant  pleaded  tdl  debet. 

The  plaintiff;  as  to  the  second  plea  of  the  defendant, 
as  to  the  matters  contained  in  the  first  count  of  the  de- 
claration, after  protesting  that  the  said  Thomas  Cressweli 
did  not  interfere,  act,  intermeddle,  speculate,  and  deal,  as 
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in  the  aaid  wooiid  pleais  mllegsd, demurred  generally;  and 

the  defaHlant  joined  in  demurser.  ^  Cakpentee 

Tiie  qneslion  xaiaed  bv  the  denurrer  wasi  whether  the  ^ 

banbnpt^  iutareuug  with,  and  dealing  in^  the  buainesB 
— ^ned  bjrihe  deed  (by  wfakh  the  anmnty  sought  to  be 
wwofctfed  m^s  gtanied),  diaoharged  the  defendant  from  his 
Uafaility  t*  pay  such  amittity? 

Hie  eauae  now  came  on  for  argumenti  when  Mr.  Ser- 
jeant TmUfyt  kk  support  of  the  demurrer,  after  contending 
Att  die  covenant  by  the  defendant  to  pay  the  annuity 
was  independent  of  the  bankrupt's  covenant  not  to  inter- 
meddle with  those  brandies  of  the  business  which  were 
assigned  to  the  defendant  by  the  bankrupt ;  and  that  such 
covenant  was  not  a  condition  precedent^  was  stopped  by 
the  Court,  who  called 


Mr.  Serjeant  Wilde,  to  support  the  plea^  He  sub- 
nutted  that  it  was  a  general  rule  in  the  construction  of 
covenants,  diat  when  a  covenant  goes  to  the  whole  of 
the  consideration  on  both  sides,  it  is  a  condition  prece- 
dent; but  where  it  does  not  go  to  the  whole,  but  only  to 
a  pari,  then  it  is  not  a  condition  precedent;  and  each 
party  must  resort  to  his  separate  remedy;  and  for  this  ob- 
vious reason^  that  the  damages  might  be  unequal.  No 
preciae  words  are  necessary  to  constitute  a  dependent  or 
indepeadeni  covenant,  neither  is  it  material  in  what  part 
of  iheide^c^  instrument  they  may  be  luund.  The  mean- 
SBg  and  intentioBof  the  parties  must  be  looked  at,  as  well 
S9  die  good  sense  of  the  case,  and  technical  words  must 
give  way  to  such  intention.  Here,  the  object  of  the  par- 
ties to  the  deed  was,  that  each  should  take  a  certain  branch 
or  portion  of  the  business  distinct  and  independent  of  the 
other,  and  the  deed  was  framed  ancillary  to  that  object. 
The  whole  of  die  consideration  for  the  annuity  was.  the 
assignmoBt,  by  die  bankrupt  to  the  defendant,  of  a  parti- 
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1827,  cuiMilmHK)fai»f  Ahtfbltsiiieis;  ftad  theanig^aHMif^  nMde  to 
Ca9^^U  ^'^t»n  af  tlt^idgtbt  or  mteieBt  of  the  baid^rnpt  an  the 
Crjeaiweli^  ft>h0nf8)«i  Sc^Handyfomed  only  part^oC  (be  mewfliby 
vUcksalierfbiiineasrwas  to  be  CBsried.  im&'andjAh<ni- 
lDf«v'41fe<^ll^vi^IaaBt8.are''lllllritliBd^'w  fMh 
oAdiitd  fait  Botme'  itk  J5yre(«)y  wbcftf.the  fhwii0t^(t^or 
TicyM  by  deed  to  the  defendtot  thei«9ltity  .of  tedemp^ 
ti^  of  a  plantation  in  DanUniea^  together  wltk  the  stock 
of/inegvoes  ttpon  it,  in  consideraticm:  of  .60(NL  and  iittiaii* 
«fky»of  160/.  for  lifo^  and  covenanted  that  he  hadi:a 
geod^tftleto  the  pkhitation,  and  was  lawfully  posseaaedRof 
the  negro^,  aild  thrit  the  dtfendant  should'quietly  enjoy  i-— 
In<an  aetten  for  non-payment  of  the  annuity,  the  defottdant 
pUnded'thal  the  pkrintiff  was  not,  at  the  time,  legally  pos* 
lieafeed'Of  the^negrMs  -on  the  plantation,  and  so  bad  not  a 
gMd  title  td  ebnVey  :-^8Uch  plea  was  held  badv  as  the  cove- 
AiilM,'tbiitlIle']^l8iiitMriv%s  Itliffally  possessed  of  the  nqgroes, 
dld'iieVtte(^sariIy  goto  the^  whole  of  the  consideralion^  and 
Aietefityye  ^lOr  hdth  (Condition  precedent.  But  in  dbe  Duke 
of  Str)tlbM^'^.'-Ski^e{ii)^  wherej  in  articles  of  agreemiBDt, 
mideraTi/Mlty^^there  W6re  mutual  Covenants  between  A. 
ah<f  19.,  to  do  certain  acts^  and  also  a  oorenant  which  went 
to  the-W^JIofecOmideYation  on  each  aide;  to  an.aetioniof 
d^Affbriii^'  penaky,  brought  by i^ragaiast  JB^.lMS:a<^- 
cMiht  c^lih^'Ron^perfennance ^of 'bis  {ia^l^  it  wse  held^^lhai 
A'  >  might ' tilead  ift  bar  a  bi«abh  kj^Av  :of  tfa^  eoramasH 
whfeh'wi^nft  to  the  whok  eonsidevattQn.^*  in  CampbMitffm 
^'oMi^{eyi  hn  an  agr^ment  between  the  plaiBtiflP(the  prcm 
prietdr  of  a  pateM)'  and  the  defendant  after  relating  that 
it'hftd  beim  agreed  between  them  that  the  {daintiff  ehonld 
p^mtit  0ie  diefendant  during  the  continuimce  of  the  patent 
to  us^  it, "it- was  stipulated,  that  the  defendant  should  pay 

the  plaintiff  500/.  and  that  he  should  teach  the  defendant 

I"    ■   .'    ■     .  .  .....  ,\f 

(«)  1  Hen.  Bl  273,  n.;  S.  T.  2  Sir  W.  Bl.  1312. 
(*)  1  Hen.  Bl.  270.  (c )  6  Tenn  Rep.  570. 
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the  uieol  the.  {latent, — it  was  held,  that^  as  the  considera- 
tion on  tiie  part  of  Ae  plaintiff  was  two-fold,  vitt.  the  trans- 
ferrkig  l»  the  defendant  a  tight  to  exeieise  l^e  patent,  v7 

sad  4he  ittstrncting  fainiy  and  as  the  principal  pari,  vim.  the  ^'^^^^^ 
ri^  loolMUiOipatelil^  had  iwen  executed,  the  plaintiff 
Bright^  MSjftqr  the  SOOL  without  averring  that  he  had  in- 
siraoted  the  defendaiit.  >  FoiAergiUv.  WaUon{a),  which 
was  decided  on  the  authority  of  Storer  ▼••  Gordon  (6), 
turned  entirely  on  the  point,  that,  the  covenant  was.  dis- 
tmct  end  mdependent,  as  it  went  ody  to  a  part  of  the  con- 
sidieration  of  tlie  contract  ^between  the  parties;  and  in 
Qkueebrook  ▼•  W6odrow{c\  Mr.  Justice  Le  Blanc  ad- 
verted to  the  distiDction  laid  down  m^]iocne  ▼•  Eyre^  and 
Campiett  v.  Jomes,  ctx.  where  one  party  having  had  the 
advantage  otaSLiie  mmtetM  part*  of  the . agreement,  the 
other  has  been  permitted  to  fiustain  his  action  for  the  con- 
udcfation^  aKbon^  there  ought  not  have  been  a  literal 
perfomanoe  of  other  parts.  Hefe,  however,,  the  interfer  • 
ence  of  the  bankrupt  in  that  Inniifih.of  the  trade  assigned 
to  die  defetidant,  is  a  breach  whtch  goes  to  the  whale  of 
the  consideration.  A  covenant  that  a  ship  shall  sail  with 
the  first  wmd,  or  on  or  before  a  particular  day,  is  in  £ict 
only  one  covenant,  and  the  voyage  may  ultimately  be  per- 
formed, and  thesefore  the  whole  of  the  consideration  isoot 
destroyed  by  &  slight  variance  in  the  performance  of  it; 
bvtbere  the  main  consideration  was,  the  bss^rupts  not 
interfering  in  that  branch  of  the  trade  assigned  by  him  to 
the  defendant.  The  plea^.tberefore^  that  he  has  interfered 
with  the  defendant's  trade,  is  a  sufficient  answer  to  this  ac- 
tion, particularly  as  the  party  assigning  has  become  bank- 
rupt, and  it  is  stated  that  he  was  guilty  of  a  breach  of  co- 
vei^nt,  by  his  interfereiace  before  the  bankruptcy. 

(a)  2  B.  Moore,  630.  {b)  3  Mau.  &  Sclw.  3()8. 

(c)  8  Term  Rep.  375. 
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1827.  Mr.  Jdfitice  Park. -^  I  am  of  opinion  that  in  this  case 

CAftPEKTKR    judgment  must  be  entered  for  the  plaintiff.     My  Brother 
WUde  has  not  raised  the  preeise  point,  but  has  stated, 
Aat  where  there  are  mutual  covenants  inadeedj  in  order  to 
mahe  l^e  one  operate  as  a  condition  precedent,  it  must^ 
io  the  whole  of  the  consideration.    Them  was  £9rmctly 
gfreat  oohfttsion  on  this  point;  and  it  is  d^cult,  if  not  im-^ 
practicable,  to  deduce  any  certain  rule  or  principle  from 
the  older,  or  even  from  several  of  the  modem,  authoritite, 
in  order  to  ascertain  what  covenants  are  independent, 
and  what  dependent.     It  now,  however,  appears  to  be 
fblly  understood.    I  shall,  therefore,  forbear  going  into 
all  the  cases,  as  the  rule  is  most  ably  and  clearly  laid 
down  by  Mr.  Serjeant  WiUiams,  in  his  note  to  Pordage 
V.  Cole{d)^  viz.  that  **  where  a  covenant  goes  only  to 
part  of  the  consideration  on  both  sides,  and  a  breach  of 
such  covenaiit  may  be  paid  for  in  damages,  it  is  aA  mde- 
pendent  o^Vedaiit;  and  an  action  may  be  maintained  for  a 
breach  of  the  oovoiant  on  the  part  of  the  defendant,  with- 
out averring  performance  in  the  declarationJ*    On  that 
rule  I  now  found  my  opinion.    The  cades  to  which  my 
Brother  Wilde  has  referred,  militate  most  strongly  againat 
him.     As  to  the  fiicts  in  this  case,  there  Can  be  noi  doubt. 
By  the  terms  of  the  contract,  there  waa  all  actual  •  assign* 
ment  of  the  fishery  in^S'c^/afirfby  thaJbaidurupt'totl^ielde^ 
'fondant;  and  if  so,  this  oase.fidkwitbiol  the.  principle  tee- 
tablished  in  Boone  v.  Eyre.   There;  A^y  by  lieed^  tosvejred 
to  B,  the  equity  of  redemptioh  of  aiplahtationni  the  WeH 
Indies^  together  with  Uie  stock  of  negroes  upon  it,  in  oon^ 
sideration  of  a  certain  sum,  and  an  annuity  for  life;  and 
covenanted,  that  he  had  a  good  tide  to  the  plantadon,  was 
laiwiully  possessed  of  the  negroes,   and  that  B.  should 
qinetly  enjoy.     And  B.  covenanted  that,  A.  well  and 

(a)  1  Wms.  Saund.  320  c. 
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traly  peribming  aD  Mid  erery  thing  theV^in  contain^  on  1827. 
hv  pan  to  be  peifoimed,  he  would  paj  the  annuity.  In  CMmmruL 
an  action  by  A»  against  B.  on  this  covenant,  the  breileh  ^  ^' 
asfligned  Was  ^  non-payment  of  the  aanuityy  and  B. 
pleaded  that  A.  was  not,  at  the  timei  legally  possessed  of 
fltt  negroea  on  the  plantatioti,  and  so  had  not  a  good  title 
to  convey.  Bhit  the  Cbort  of  King's  Bench  held  the  plea 
to  belpd  oademurrer,  and  added,  tiiatif  such  a  plea  weve 
allafwcd,  any  one  negro  not  being  the  property  of  A. 
voold  bar  the  action.  So  here,  it  ni%ht  be  said,  that,  if 
the  bankrupt  had  sold  one  barrel  of  fish  which  he  cove- 
nanted not  to  sell,  it  would  be  a  bar  to  the  present  suit. 
The  ease  of  Campbell  v.  Jtmes  is  also  a  most  importtmt 
dedsion  on  th^  point*  There  it  was  agreed  between  the 
plaintiff  and  defendant,  that,  in  oonsidemtion  of  SOOi, 
the  plaintiff  shotdd  teach  -the  defetidaat  the  art  of 
bleaching  materials  for  making  paper,  and  pennit  him, 
during  the  continuance  of  a  pattat  Which  the  plaintiff 
bad  obCBwed  for  that  purpose^  to  Meacb  sttoh  mata- 
riak  according  to  the  specification;  and  the  plaintiff,  in 
consideration  of  the  sum  of  2501.  paid,  and  of  the  fur- 
ther sumofSSO/.  to  be  paid,  by  the  defendant  to  him, 
coTOianted  that  he  would,  with  all  possible  expedition, 
teach  the  defendant  the  method  of  bleaching  such  mate- 
rials; and  the  defendant  covenanted  tliat  he  would,  on  or 
before  a  certain  day,  or  sooner,  in  case  the  (plaintiff  should, 
before  that  tine,  hate  taught  him  the  art  of  bleaching  such 
materials,  pay  to  the  plaintiff  the  forther  sum  of  250/. : — in 
covenant  by  the  plaintiff  against  the  defendatit,  the  breach 
assigned  was  the  noii*payment  of  the  250/. ;  and  there 
was  a  special  demurrer,  assigning  for  cause  that  it  was 
not  averred^that  the  plaintiff  had  taught  the  defendant  the 
method  of  bleaching  such  materials;  but  the  Court  held, 
that  these  covenants  Were  independent  covenants ;  that  the 
whole  consideration  of  the  agreement  being,  that  the  plain- 
tiff should  pennit  the  defendant  to  bleach  materials,  as 
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1827.  ^ett  «8iAettchtbiin  the  method  of  doing  it,  the  covenant  by 
CAtamifKK  ^be  j^iintilTitOileachr  formed  but  part  of  the  coi^ideration, 
^<:tbe'breaohj<^fjwhioh  the  defendant  might  recover  a 
4«^»i>«^ence!<iiiidmnage8.  It  would  be  an  idle  waste  of 
tinpievtovgp  librougb  all  .tbe  case^*.  hiiFoiAet^^  v.  Wal- 
^(a),v4he  awfier  of  a  $lup  covenaated,  by  charter-party, 
.iiri^^.t]^^  fireigbtersi  to  4;ake  on  board  si?^  pipes  of  brandy 
at^ffapre^  and  proceed  therewith  to  Tercierat  wbepre  the 
H^aster  wa^  to  take  on  board  a^  fqll:  and  complete  .cargo  of 
fruit,  or  other  goods,  aa  the  freighters  might  think  fi£  to 
send  alongrside,  and  dispatch  her  therewith  to  London;  and 
the<  freighters:  covenanted  to  pay  frdght  for  the  fruit  at 
certain  terms  ^^bore^  specifiecl^  and  on  the  brandy  at  a  cer- 
tain rate  therein  also  stipulated,  and  guarantied  the  ship 
a).CQ9ipl^kCapgo;qf  fruit  hoipe*  In  cov^n^t  by  the  owner 
^^^jo/s^  the.  fi^btQrs  for  nqjt  putt^g  a  full  cargo  of  fruit 
p;»,bQfki;d  ^  T^rc^ufx^p  he  averred  a  general  performance 
9^  Ij^QjCpvqifU^ta,  cpntained  in, the  charter-party,  on  his 
p^r,t,to^,^e  fi4^1ed$-rand  it  was  held  to  be  sufficient,,  as 
the  cpveijijianti  Jb^y  thjs  owner  to  take  the  brandy  from  Havre 
to.  TVrcc^ra, .  was  an  independent  and  distinct  covenant, 
and  npt  ^p  be  considered  as  a  condition  precedent;  as  it 
ip(^qtA)nl}r  Xoa,  part  of  the  consideration  of  thei^  coptrapt. 
]^>rd  Cbi^r  Justice  Dallas  there  de^vpred,.ap,,eifC€^nt 
i^gfl^^  relyiftg  on  the  ^ctfrii;ve  ^^^liabe^  h^^i^  c^ 
QfJ^qoni^,y.,^yr^^  which,  he  sftjdt.iwi  heexKXf\f^f>^\^^  by 
J^prdl^yw^  Campbell  y.  Jori^y  w4J?y  Lofd^flit^*^ 
Tfi^Sf^ .  W  ff^V^^^ . ^*  G^ddes  ,{b)  y .  and .  I,  ^  after  ref^rr^ng 
tp,  J^qone  y.  Eyre^  quoted  what  fell  from  Mr.  Jusl^ce;Xe 
J^^(^9  ji;[jicQmmentingon  that  case  in  Glazebrook  v.  Wood- 
ffi(lfi  {f*)^pj^^  that ./'  the  substantial  part  of  the  agreement 
,^)ffng  t^  conyeyaiice  of  the  property  in  respect  of  which 
t^f  ^pif }iit](  wf^L  to  bp  paid,  the  Court  he^  it  to  be  no 
i^^^yrpfr.to  j^p.^tion  for  the  annuity,  tp  say  that  the  plain- 

(a)  2  B.  Moore,  63();  S.  C. 8  Taunt.  576.  'b)  10  East,  564, 

(r)  8  Term  Rep.  3/5. 
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Mr.  Justice  BuRRoirciH.—^ I  hki^e  reftdl^  deed^  as  ^t 
o«it  in  the  first  plea,  with  the  great^iit^piMsfble^'^tt^trtiort; 
audit  is  evident  that  the  jp»ities  did  not  likebd  that  the 
coTenant  by  the  ddfendtot' t6^^'th^'a(iJMtr^  Vas^^tb  be 
depended,  so  las  toflkke  (he^^I&rifl^^'iddi'^nittit  n(^t  ^^ 
interfere  with  the  trade  assigned  d' '  condition  prece- 
dent/ The  case  of  Campbell  v.  Jones  is  a  leading  au- 
thority' oh  this  subject,  where,  in  consideration  of  ^50L 
paid  by  B.  to  A,^  the  latter  covenanted  that  he  would, 
with  dl  possible  isf^etlitlon,  instruct  the  foiffn^r  fn^d'ceil- 
taiii  tnodte  df  IJIe^irfftik  ^terials  for  makitl^  pk|)en  and 
B.  tovfeitetftferrf'thik  bef  Vbtl^d,  on  or  before  a  certain  dajy, 
if  ;*.  ^bcdrf,  bfefettte  '^th^rt,  have  Instructed  him,  Jiay 
th^'ftkrtheir'stim  i:>f^250;.; 'and  H  was  said  on  the  cme  hatld 
ttiat  J^.V  tead^ih^  B.  his  miethod  of  bleacfaitig  was  a  eoB^ 
ditioh*  precedent  to  A^s  right  to  demand  payment  of  the 
la^  Slim  of  S5D/i ;  and  on  the  other  hand  it  was  insisted,  th&t 
they  were  di^tihct  and  independent  coTenahts;"atid  sb'tli^ 
Court  held,  andt^oti^isquently  decided,  that' ^.  might  ^tte 
B.  for  the'  latter  stim,  without  avetrinj^  in  his  diecTaiti- 
tion  that  he  had  taught  B.  the  mode  of  bleaching.     In 

(a)  10  East,  295. 
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tiff  had  not  a  good  title  in  8<Hne  of  the'n0gni0i.wiiieh  ^ere  1827. 
opoii  the  plantation,  because  all  the'  materiel  ^ptettf  'df  ^ii^ 
cofenant  had  been  performed ;  and  the '  plaiDtiff>  bad  )a  n^ 
medy  upoti  the  eovenant  fbr  any  apeeial  dinni»get'i|iistttbl^ 
ed  by  the utm'-pelfditoance  of  tbe><re(Eit.^'^  Aa  RMhiB^^. 
^j|fiitt>W(aOf,^wttere Hi^  agreemtot  waif,'tbit  fhetttia^M- 
shomld  take  on  board  uteompleteei^go,  ondprois^d^hd  de- 
liver the  same;  on  bemg  paid  flreight  at  so  mndi  pet  t6A,-Li^ 
it  was  held,  that  die  delivery  of  a  compM^  cargo  was  not 
a  cotidition  precedent  to  the  right  (o  freight.  I  am  there- 
fore of  opinion,  that  those  later  decisions  have  established 
a  time  principle,  whieh  is  coaidtlsive  against *>  the  arga- 
ment  raised  in  support  of  the  ^fendMt'B  plea.     ^ 


78  CASES  IN  MICHAELMAS  TERM, 

1827*  thai  case,  all  the  former  authorities,  as  to  dependent  and 
Carpenter  independeiit^coTenants,  were  referred  to;  and  among  them 
CREsnreLu  was  that  of  Kingstom  t.  Presian{a)9  where  the  distmction 
between  mutual  and  independent  covenants,  and  covenants 
wbicb  are  conditions  and  dependent,  was  most  cleariy  and 
satisfactorily  laid  down  by  Lord  Maiwfield.  On  the  result 
of  all  the  audioritiesi  I  am  clearly  of  opinion  that  the  co* 
Tenant  of  the  bankrupt  not  to  interfere,  is  not  a  depend- 
ent covenant;  nor  can  it  be  considered  as  a  condition  pre- 
cedent to  the  plaintiff's  right  to  recover  in  this  action. 

Mr.  Justice  Gaselee. — The  doctrine  as  to  mutual  and 
independent  covenants,  and  those  which  are  dependent,  is 
clearly  laid  down  in  Kingston  v.  Preston^  and  by  Mr. 
Seijeant^ftf Jani^,  in  his  note  to  the  case  otPorda^  v.  Cole; 
and  diey  are  to  be  construed  to  be  either  dependent  or  in- 
dependent of  each  other,  according  to  the  intention  and 
meaning  of  the  parties,  and  the  good  sense  of  each  parti- 
cular case.  Here,  die  consideration  for  the  payment  of  the 
annuity  by  the  defendant  was  founded  on  two  things:  the 
one,  the  allowing  him  the  exclusive  right  of  carrying  on  one 
branch  of  the  trade;  and  the  other,  the  assigning  to  him 
the  bankrupt's  interest  in  the  fisheries  in  Scotland;  as  it  is 
recited  in  the  deed,  that  T^omotf  Cresswell,  the  father,  had 
proposed  and  agreed  to  relinquish  and  give  up  to  the  de- 
fendant that  branch  of  the  trade  of  the  said  Thomas  Cress- 

* 

weU,  which  consisted  of  the  receiving,  and  purchase,  and 
sale,  of  dried  and  cured  fish,  and  also  to  assign  tp  the  defend- 
ant the  right,  term,  and  interest  of  the  said  Thomas  Cress* 
wetti  of  and  in  the  salmon  fisheries  in  Scotland.  There  was 
an  express  assignment  of  the  fisheries;  and  the  parties  to 
the  deed  entered  into  mutual  covenants,  t^.  the  father, 
not  to  interfere  in  that  branch  of  the  trade  assigned  to  the 
son ;  and  the  latter,  not  to  interfere  with  the  other  branch 
carried  on  by  the  father.    These,  therefore,  were  inde- 

(n)  2  Doug.  690,  n. 
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pendent,  and  not  mutual,  covenants,  or  oonditioiifi.*    The 

case  of  tbe  Duke  of  SL  Albans  ¥«  Shore 9  to  wbidb  ve  have 

been  referred^.u  dbtingiiishable  from  the  present,  and 

those  ^hichbear  oH»eiDunediately  on  the  queatiQii;-r-aa  ia 

tha^ca^e,  tjbere,  wfsre  mutual  covenants,  which  went*  to  the 

wkple  ooneideiatien  on  both  sides*    There,  in  articles  of 

agreement  for  the  sfile  of  laadst  it  was  agreed  that. the 

seH^  ahoyld  take,  in  part  of  payment,  a  conveyance  of  other 

landa  belonging  to  tfie  buyer;  and  it  was  also  agreed, 

diat  all  thnbe^-trees,  which  woe  then  upon  any  of  th^  es* 

tates,  should  be  valued  by  appraisers,  and  paid  for  by  the 

respective  purchasers  on  a  given  day :  and  to  aa  actioa  of 

debt,  by  the  vendor  against  the  purchaser,  for  the  penalty, 

on  his  r^usal  to  complete  the  purchase,  the  latter  pleads 

ed  that  the  former^  before  the  time,  cut  down  a  certain 

number  of  trees,  and  thereby  rendered  himself  unaUe  to 

per^rm  his  epvenant,  and  that  it  wae  impossible  for  him 

to  perform  the  agreen^ent ; — this  wsa  held  to  be  a  good  plea, 

on  the  ground  that  the  stale  of  the  pntmiseftWas  altered 

by  the  vendor's  having  cut  down  the  timben 
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1827: 


CAarBNTBR 
V. 

Cksmwbll. 


Judgment  for  the  plaintiff. 


^AX^iXTT  p.  DeWIS. 


Tuesday, 
Nov.  ^tL 


±HV^  was  an  action  brought  by  the  plaintiff,  as  indorsee  /.  s,  drew  a  bui 
of  abill  *of eitch^ge,  for  450/.,  dated  the  7th  August,  1 826,  J^^^^Mch  the 
drawn  by  one  Richard  BadndlL    upon,  and  accepted  J.»'^'  accepted 

•'  *  *  for  the  accom- 

modation of  the 
lorai«r)  and  indorsed  it  to  the  plaintiff  as  hit  agent,  in  which  cbi^iactfr  M^f  plaintiff  paid  It  away, 
00  account  of  the  drawer,  for  wine  contracted  to  b^  purchased  for  him.  Subsequently,  the  wine 
contntet  being  rescinded,  i^  bolder  of  the  UU  reAised  to  gi?e  it  up,  nndl  he  had  been  paid  a  sum 
of  150t  which  be  alleged  to  be  due  to  him  from  the  drawer.  The  plaintiff  engaged  to  pay  it,  re- 
ccifed  the  bin,  and  so^  the  defendant  as  the  acceptor : — Held,  thai  he  was  not  entitled  to  reco- 
^if,  ^th^ng^  it  was  in^^d  that  he  had  «  Uen  on  it  tp  the  amount  he  l^id  pipmised  to  pay  the 
holder  on  its  being  delWeried  up  to  Mm. 


80 


CASES  IN  MICHAELMAS  TERM, 

by,  the  defendant,  payable,  at  two*  months  after  date,  to 
the  order  of  the  drawer,  and  by  him  indorsed  to  the  plains 
fiC  llie  ikcts  of  t;he  6ase,  as  they  appeared  at  the  trial, 
before  Mr.  Jnstice  Gaselee,  at  the  Sittings  at  GmldMff 
after  the  last  Term,  were  as  follow: —  .  .  ' .  : ) 

IKekard  BadnmUf  the  drawer  of  the  bill,  waa  one  of  t^e 
ftrmotBadnall,  Spikbury^  and  Cruso^  carrying  on  bui^in^fls 
at  Ze«i,  in  SidffordMhire.    The  defendant  was  their  ftgeol^ 
and  in  that'  capacity  had  been  in  the  habit  o£ac<Qe|pitii>g 
biHs/  and  making  paj^ments  fer'them,  to  a  copsidj^ab^ 
amount.    Subsequently,  the  firm  of  BMnaU  ^  €»;  h^^im 
becdnie  bankrupt,  the  partnerslnp  was  di88olv€»di  as  f^  an 
regarded  Richard  Badnall,  and  he,  being  in  want  of  mp^ 
riey,  requested  the  plaintiff  to  raise  it  for  him,  eithf^  l|f 
way  of  discount,  or  by  purchase  t)f  goods  ot  credit.*    Tl|e 
plAihtiff  accordingly;  as  the  agent  of  £adlndK»  applied  tOiO^^^ 
J&chard  SPymandi\  a'  Wiiie  merchant,  and  requested. hiDBi.tp 
discount  the  bill  which  fonns  the  subject  of  this  aetioq^anil 
which  Wa^  accepted  by  the  'defendant  for  the  aocomm^Hlpe 
tion  ofBadnall;  this  i^^mondlf  declining  to  do,  the  plaiotiSE' 
tb^n  treated  with  him  for  the  purchase  of  a  quantity 
of  wine,  for  which  the  bill  was  given  in  part  payment, 
and  indorsed,  in  blank,  by  BadnaU  to  the  plaintiff.    lA 
'transfer  order  for  the  wine  was  accordingly  gtveki  'hyJSifr 
mondsto  the  plaintiff,  as  the  agent  ofBadmU^  andindorsh 
i^d  by  ^c^mM  to  the  defendant,  for  the  purpdserof  eni^ 
bKng  him  to  sell  the  wine,  to  I'aise  money  on  it,  tot  Bad- 
fiaUi  use.    The  defendant  finding,  from  the  high  pr«Nks 
charged  for  the  wine,  that  he  could  not  sell  It,  withoutt  in- 
curring a  Tery  considerable  loss,  wrote  to  jBodlnatf,:  who 
wiu  then  in  Prance ^  stating  the  circumstances,  and  BecotH- 
ikiending  him  to  get  the  wine  contract  rescinded,  and  his,  the 
'defendant's,  acceptance  returned.  It  appeared  that  the  wine 
i^oiit^ct  Was  accordingly  rescinded,  but  diat.on  application 
being  made  fo^  the  pkintiff  to  S^mands  for  the  return  of  liie 
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acoeptttc^  te  nfoed  to  givciHk.  ^tp,  iMfttyUift^ j»>4!  Jt>eB)l 
InM  tli#^«bote.8aiii  of  1601^  whkh  ^^l#gt4r  to^thf.  4l)^ 
to  y»  fiptm  Mmdmmllf  and  tb«t:  the-  ipUiio^  tkl^^im 
pMlokm^'SjfmmiWf  lfaat.if.  be  <i¥ymMiMi.jip«>\d4r^fiiNW 
the  bill  to  him,  be  (the  plratiff^iiiwUdf  p^r  ttlA  liSiP<«4}^ 
wUd  SfjfmmMUmiimiitAt  and  aecoidiQel,y\g«f.e  tb^trift  to 
die  l^iAiliff, virfco^  on  ite  bebg  diabonoiVN^  bjf  ibi9i4Qfef^ 
Mtt^-^diManiMed  Ike  pflnent  il;tioli^againifc  bipifr-lA  orcWr 
16  dMW  IfabM^bcts^  the  cfefndintptodiieed  a  let«er«  d|tt^ 
die  SM  Amguitf  182^  written  fay  the  phuotiffi.  in^itondbf!, 
■ad  idMreMtd  to  JBmAmK^  At  jRera/,  in  ivbicfe^he  /amM^rt 

dbedning  eaih  tOBlee)k.diihonpttred^MUHy  :i^.ptlm:)i,th^ 
Cdtiug  duoi  and  that  he  oonid.  m^  ^iblai^  dlfl^pwts,,  fqr 
those  tbm  in  b]»  bands,  aaid*  **  it|8^9i9^iriUk  ta:ri|i9e,fw 
dnng  im  the  wjnes^  and  HUt.  jS^^mami^  #ipi^Of,to,tfffe9.4^ 
baekif  it  be  yonc^esiac^  iv.Ueb  iti  i»o,.dm)>tv,iTJW  be^  .\  JWr. 
llMat  wanta  ^fvioiiffi  Ao  flpii^ntbe  >W|mn»  wd^  Uii  gir^ 
Ubi  np  faiaaeeeptaiieei;.but)iS[jatK>iwfat»«ay«|v  h^fir^^ 
die  ts^rmer  without  yonr  conaent,  and  the  hitter. ha  expects 
to  hold  till  he  is  paid  the  160^.,  whicbhe  borrowed  on  ypur 
aoeeptance  finr  800f«,  wbicb  acceptance  be  is  ceady  to  giv.e 
up,  is  he  cannot  get, it  discounted*  Symonds^  I.beUcyey 
can  get  Dettisi  ao^ptance  discounted,  but  JP^tPM  wquld 
be  diapkasedif.  ity^ere.done;  yet  if  y^m  cpuld  aatbori^ 
diis,  and' tl|e  qvenplu^.tto  be  banded  to  me,  J  poDldm^et 
die''  GaUingtofi  biUni  wd  if  you.  were  Mre  ofi.meetBpg 
DewiJiBja  time^rbe  would  opt  be  injuiisd*.'  (These^regula- 
doBSf  I  tn«Bt:lea«e  ito*  you,  hoping  that  you^willnpt  A^  t;o 
send^meaometbing  immediately.  Wbi^teve^r-  you  r^fpif^.l^o 
Air.  Dtmu,  will  be  kept ;  therefore,  you  must  sep4  jdu^ect 
to  me,  whateTer«you  intend  for.my  use.  :Sjfmftnda,jaL^^^% 
shipped  the  beat  ^inee^  and  the  best  .proof  of  bpup^irftble 
deriing  m^  that  iSymmuU  takes  the ;  wipe  agajin^.  .^e,iB?iU«do 
Us  ntaso^  to  tesiat  me  with  a  discount,  .but  M must i^ajve 
paper,  or  he  cannot  act.** — In  another  letter  from  the  plain- 

VOL.  I.  o 
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tiff  to  Badnall,  of  the  25th  August,  1826,  he  stated,  that 
Symonds  would  take  the  wine  back,  if  Badnall  would 
write  him  a  letter  authorizing  him  so  to  do ;  and  that  he 
should  do  it  immediately.  That  Dewis  (the  defendant) 
would  not  part  with  a  bill  or  a  sixp^ice,  and  that  he  (the 
plaintiff)  was  left  in  a  deplorable  way.  In  addition  to  the 
above  letters,  one,  addressed  by  the  plaintiff  to  BadnaO^ 
datdd  the  29th  September,  1826,  was  offered  in  evidence, 
which  was  objected  to  by  the  plaintiff's  counsel,  as  it  wad 
not  shewn  to  be  in  the  defendant's  possession;  but  the 
learned  Judge  being  of  opinion  that,  as  the  plaintiff  had 
previously  written  to  Badnall,  as  to  the  bill  .being  given 
up,  and  the  contract  for  the  wine  rescinded,  it  was  admis^ 
Sible  to  shew  that  fact;  and,  oo  its  being  read,  the  follow* 
ing  appeared  in  a  postscript,  '^  Do  not  remit  DeujU  to  pro* 
vide  for  his  acceptance,  due  the  10th,  450^.;  if  you  do,  h^ 
will  not  pay  the  bill,  but  will  hold  the  money.  If  you  remit 
to  me  or  to  Mr.  Bolton,  it  shall  be  appropriated  as  it 
ought."  The  defendilnt  then  gave  in  evidence  a  letter^ 
dated  the  26th  September,  1826,  written  by  Badnatl,  at 
Paris,  addressed  t6  him,  and  in  which  he  said  "  I  havt 
written  several  times  to  Hallett,  and  once  to  Mr.  Sy*- 
monds,  about  the  wine,  and  yesterday  got  another  ktter 
from  Hallett,  saying,  that  Symonds  was  willing  to  cancel 
the  bargain.  In  conformity  therewith,  I  enclose  you  heret- 
with  a  note  to  that  gentleman,  and  I  have  no  doubt  he 
will  do  as  you  wish,  as  to  the  acceptance." 

Under  these  circumstances,  it  was  submitted,  for  the 
defendant,  that,  as  the  bill  ivad  accepted  for  the  acoem>- 
modation  of  Badnall,  who  had  directed  Symonds  to  give 
it  up,  the  plaintiff  could  not  be  considered  a  bidder 'A>r 
value,  and  more  particularly  so,  as  he  acted  as  theiftgent 
of  Badnall;  and  that  there  was  no  consideration  moving 
between' Badnall  the  drawer,  and  the  defendant  as  tbe 
acceptor;  nor  any  as  between  the  plaintiff  atid  Badnall 
the  hftdeirser. 
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The  learned  Jtidge  was  of  opinion^  that  the  plaintiff  1827. 
had  a  right  to  hold  the  defendant's  acceptance^  until  the 
150/.,  due  to  Symamb  from  the  drawer,  had  been  paid,  as 
the  bill  was  delivered  up  bj  Symands  to  the  plaintiff,  on 
his  undertaking  that  that  sum  should  be  paid,  although 
he  had  not,  in  point  of  fact,  paid  it.  The  Jury,  however, 
found  a  verdict  for  the  defendant : — leave  being  reserved 
to  the  plaintiff,  to  move  that  it  might  be  set  aside,  and  that 
a  verdict  might  be  entered  for  him  for  160/.,  if  the  Court 
should  be  of  opinion  that,^  from  the  evidence  adduced  at 
die  trial,  he  had  proved  a  sufficient  consideration  to  sup- 
port his  claim  to.  that  amount. 

Mr.  Serjeant  Spankie^  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  i^e  niiij  that  a  verdict'  might  be  en- 
tered for  the  plaintiff,  for  the  above  sum,  or  a  new  trial 
granted,  on  the  ground,  that,  as  Symonds  would  not  have 
given  up  the  bill  to  the  plaintiff,  unless  he  had  consented 
to  pay  150/.  due  to  the  former  from  Badnall,  the  drawer, 
which  the  plaintiff  undertook  to  do,  and  in  consideration 
of  which  the  bill  was  delivered  to  him,  he  had  a  right  to 
recover  that  sum  from  the  defendant  as  the  acceptor. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  submitted, 
that,  under  the  circumstances,  there  was  no  ground  what- 
ever to  disturb  the  verdict  found  for  the  defendant.  The 
plaintiff  acted  as  agent  toT  Badnall,  for  whose  accommoda- 
tion the  defendant  accepted  the  bill;  and  the  plaintiff  was 
aware  of  the  whole  of  the  transaction,  and  that  the  bill, 
when  it  arrived  at  maturity,  was  not  to  be  provided  for  by 
the  defendant,  but  by  BadnaU.  The  plaintiff  also  nego- 
tiated with  Symonds  to  cancel  the  wine  contract,  and  give 
up  the  defendant's  acceptance,  and  he  must  be  considered 
in  that  respect  as  acting  as  the  agent  of  Badnall  and 
SymondSf  and  although  he  knew  that  there  was  no  con- 
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sideradon  as  between  BetdnaUf  the  drawer,  and  the  de* 
fendant,  yet  he  took  the  bill  from  Symonds^  and  now  suea 
on  it  as  if  he  were  the  principal.  The  plaintiff,  by  his 
letter  to  BadnaU,  on  the  22d  August,  shews,  that  he  knew 
the  bill  was  given  to  Sytnonds  for  wine,  and  explains  the 
terms  on  which  the  latter  was  willing  to  give  it  up;  and 
from  the  subsequent  correspondence  in  September,  it  is  evi- 
dent that  he  acted  as  BadnaWs  agent  for  the  purpose 
of  cancelling  the  wine  contract,  and  getting  back  the 
bill.  Although  the  plaintiff  agreed  to  pay  Symonds  150/., 
such  agreement  was  not  in  writing,  nor  has  he  per- 
formed it;  and  Symonds,  though  a  bond  Jide  creditor  of 
BadmUl  on  another  account,  had  no  right  to  retain  the 
bill,  which  came  into  his  hands  for  a  specific  purpose,  and 
for  which  it  was  not  used.  Badnall  himself  could  not 
have  been  entitled  to  recover  as  against  the  defendmit, 
there  being  no  consideration  moving  between  them ;  and 
the  plaintiff,  as  agent,  cannot  be  placed  in  a  better  situa- 
tion than  that  in  which  his  principal  stood  with  respect  to 
the  defendant,  who  accepted  the  bill  solely  for  the  accom- 
modation of  his  principal. 

Mr.  Serjeant  Spankie,  in  support  of  the  rule. — The 
plaintiff  was  not  the  general  agent  of  BadnalL  He  merely 
acted  as  his  correspondent,  and  had  incurred  liabilities  on 
his  account;  and  Badnall  having  been  discharged  from 
his  contract  with  Symonds  vrith  respect  to  the  wine,  on  ah 
undertaking  by  the  plaintiff,  to  pay  the  latter  150/.,  due  to 
him  from  Badnall,  the  drawer  of  the  bill,  the  defendant,  as 
the  acceptor,  is  liable  to  that  amount^  The  plaintiff  was 
in  possession  of  the  bill  when  he  gave  it  to  Symonds  for 
the  puipose  of  being  discounted,  it  having  been  indorsed 
to  him  by  Badnall;  and  i£  Symonds  had  discounted  it,  the 
plaintiff  would  have  been  entitled  to  the  proceeds,  as  JSacI- 
nall  was  indebted  to  him;  and  there  was  no  specific  ap- 
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propriation  of  the  bill  by  him.  The  plaintiff^  therefore^  as  1827. 
the  indorsee,  has  a  right  to  recover  against  the  defendant^ 
as  the  acceptor;  nor  could  he  be  precluded  from  purchasing 
what  Synumds  had  a  right  to  dispose  of;  and  he  may  be 
considered  as  a  trustee  for  Synumds  as  to  this  bill.  There 
can  be  no  doubt,  but  diat  Synumdi  might  have  recorded 
against  the  defendant,  if  he  had  retained  the  bill  in  his  own 
possession;  and  as  the  plaintiff,  in  point  of  fact,  became 
the  purdiaser  for  15(M.,  he  is,  at  all  events,  entitled  to  re* 
cover  that  sum  from  the  defendant;  and  a  verdiot  must 
coneeqnently  be  entered  for  him  to  that  extent. 

Mr.  Justice  Pai^. — This  case  is  so  extremely  confused, 
that  it  is  difficult  to  form  an  accurate  opinion  of  its  merits^ 
so  as  to  arrive  at  a  satisfactory  conclusion.  I  shall,  how** 
ever^  confine  myself  to  one  point,  on  which  alone  I  think 
that  a  new  trial  ought  not  to  be  granted,  nor  a  verdict 
entered  for  the  plaintiff,  for  the  sum  of  15(W.,  which  is 
the. purport  of  his  application  to  the  Court.  The  circum- 
stances, from  which  I  arrive  at  the  conclusion  I  have  formed, 
are  shortly  these.  The  defendant  accepted  a  bill  for  450/. 
for  the  accommodation  otBadnall,  by  whom  it  was  drawn, 
and  which  found  its  way  to  the  hands  of  Symonds  for  the 
purpose  of  being  discounted.  He,  at  first,  refused  to  do 
so,  but  af^terwards  entered  into  a  negotiation  with  BadnaU^ 
through  the  plaintiff  as  his  agent,  to  take  the  acceptance 
in  payment  for  wine;  and  the  plaintiff  knew  that  that  con- 
tract was  afterwards  put  an  end  to,  he  himself  being  a 
party  to  the  negotiation.  Symonds^  however,  still  held 
this  bill  for  450/. ;  and  the  plaintiff,  in  his  letter  to  Btidr 
nail  of  the  22d  jiugust,  states  that  Symonds  expected  to 
hold  the  defendant's  acceptance,  till  he  was  paid  150/., 
which  he  borrowed  on  Badnalfs  acceptance  for  300/.;  and 
which  acceptance  he  (Symondf)  said  he  was  ready  to  give 
up,  as  he  could  not  get  it  discounted.     It  then  appears 
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1827.  that  the  bill  ib  questioa  was  delivered  *up  to  the  plaintiff, 
on  his  undertaking  to  pay  the  above  sum  of  150/.  This, 
too,  the  plaintiff  did  of  his  own  accord,  although  the  con* 
tract,  as  to  the  wine,  was  put  an  end  to.  I  am  of  opinion 
that  Symonds  had  no  right  to  make  this  stipulation,  nor 
could  he  maintain  an  action  against  the  defendant  as  the 
acceptor,  as  he  had  created  new  terms  by  his  own  act,  with- 
out the  sanction  or  knowledge  of  Badnall,  the  drawer; 
and  as  the  bill  came  into  the  hands  of  Symonds  for  a 
specific  purpose,  viz,  on  the  contract  for  the  sale  of 
the  wine,  he  had  no  right  to  pay  it  over  to  the  plaintiff 
on  bis  agreeing  to  pay  him  the  150/.  then  due  to  him 
from  Badnall;  nor  bad  he  any  right  to  create  a  Hen 
on  the  property  of  another,  viz.  the  acceptance  of  the 
defendant,  which  was  left  with  him  in  the  first  instance 
for  a  specific  purpose,  which  has  not  been  satisfied.  I  am, 
therefore,  of  opinion  that  there  is  no  ground  for  this  ap* 
plication. 

Mr.  Justice  Burrouoh. — The  bill  was,  in  the  first  in- 
stance, accepted  by  the  defendant  for  the  accommodation 
oi  Badnall.  There  was  no  valid  consideration  moving  be- 
tween them  to  make  the  former  liable'  to  the  latter;  and 
Symonds  had  no  right  to  require  payment,  from  the  plain* 
tiff,  of  the  sum  of  150/.,  due  to  him  from  Badnall  on 
another  account. 

Mr.  Justice  Gaselee. — As  my  two  learned  Brothers 
are  of  opinion  that  Symonds  had  no  right  to  impose  on  the 
plaintiff  the  terms  of  paying  the  sum  of  150/.,  or  to  sue  the 
defendant  as  the  acceptor  of  the  bill,  there  is  an  end  of 
the  question.  However,  I  am  not  fully  prepared  to  come 
to  that  conclusion.  I  should  have  preferred  a  further  en- 
quiry, in  order  to  ascertain  for  what  purpose,  and  from 
what  motive,  the  defendant  became  a  party  to  the  con- 
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tnei  for  the  woii  as  weU  as  the  actual  rituatibn  in 
which  the  plaintiff  stood,  with  regard  to  BadtuUL  If  the 
former  were  only  the  agent  of  the  latter,  he  could  not,  by 
entering  into  a  contract  with  SymofuU,  make  the  defendant 
his  debtor*  But  as  the  Court  are  clear  on  the  other 
pointy  and  as  I  am  not  prepared  lo  say  that  they  are  not 
warranted  in  coming  to  the  conclusion  they  hsTe,  this  rule 
most  be — 

Discharged. 


Gains  v.  Bilson.  'I^'^'^f?' 

Nov.  %UL 

On  an  affidayit,  by  the  defendant's  attorney ,  that  notice  if  •  caiue  b« 
of  trial  had  been  given  in  this  cause  for  the  last  Spring  As*  ^^^  Aniset, 
sizes  at  Leicester,  and  that  it  bad  then  been  made  a  remanet  *  ^  ^^^  ^ 

tiiml  U  nccetM- 

to  the  Summer  Assizes  following ;  and  that  the  attorney,  not  ry,  if  the  pUin- 

,.  'j^i*  X  ji-i'  T»  tiff  intend  to  try 

havmg  received  notice  of  countermand,  had  issued  subpce-  the  cmtue  at 
nas  for  the  attendance  of  witnesses  at  such  Summer  As-  J|^i|^'xhere- 
sizes ;  but  that  the  cause  not  having  been  entered  by  the  fort,  where  no- 

'  ,  ,    ,  o  .  .     .         1  ,        tice  of  trial  for 

marahal  on  the  second  day  after  the  commission-day,  the  the  ^fHng  As* 
p\aintiff*s  attorney  informed  the  defendant's  attorney  that  ^^^  ^^  ^ji^ 
it  would  not  be  tried  at  those  Assizes,  as  he  had  not  Mu««n*<^*»'«- 


given  notice  —  next 

Astisei;  and 
the  defendant 

Mr.  Serjeant  Adams,  on  a  former  day  in  this  Term,  ob-  ^Jj^^S  hu 
tained  a  rule,  caliinfir  on  the  plaintiff  to  shew  cause  why  he  witne«ef,  andj 

.  found  that  the 

should  not  pay  the  defendant  bis  costs,  to  be  taxed  by  one  cauat  was  not 
of  the  Prothonotaries,  for  not  proceeding  to  trial  at  the  ^^^^  a^died 
Summer  Assizes,  ^^\rf*^  ^ 

paid  by  tha 
plaintiff  for  not 

Mr.  Serjeant  Taddy  now  shewed  cause,  on  an  affidavit  trial-.— -Held, 
of  the  plaintiff's  attorney,  which  stated,  that,  shortly  after  ^^twu'^"'* 
the  kst  Spring  Assizes  at  Leicester,   he  informed  the 
defendant's  attorney,  that  he  did  not  intend  to  try  tl^ 
cause  until  -the  Spring  Assizes,  for  that  county,  in  1828, 


A 


8S 
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^' 


^^^flbf^Hdef-hbifi  in.  «he  street  at  Leiceiier^  add  trepeatr 
^#^ohtAi^£(H1Bii|ftiQa  tOibin*  shortly  before  the  conmisaioiir 

o/Vb^  (^gijarfti(cdi>t^:T!^.thatftbetei«aai>Qk^iii^ 
f9fftb«jQfipU((attoa;.a^^  jp^^mAttL^-emafMBtAe 

A9&mte  #  ^fitUfti  notice;  of  i  trial)  ts.^  JH^essanjE,/  in«  ^tiase*  tbd 
plainti£f  intend  to  try  the  cause  at  the  following  Assizes, 
as^'fAu^Mifie  Judge  does  not  go  the  aamecivoint,  atid'  die 
Marshal' does  oot  retain  the  records  in  his  custody;  and 
they  saidy  that  there  was  a  distinction  as  to  causes  tried  ait 
the  Sittings  in  London  or  Middlesex,  in  which  case 
tl^  ^e  ^ot^red  with  the  same  Marshals.  Besides^  hate, 
tb^  plaN;i^.'9  ^ittomey  has  expressly  sworn,  diat  he  told 
tl^tfttt^Hrpt^y  for  tbadefekidafift  that  he  did  not  intend  to 
p]K)f^,t^>triaIat)tbe' JastSuikimer  Aasises.    This  TvUe^ 

tlwr/^fom.|W»t  .J^errr  i  f .    , -.. ; 

Hit  o.rr,   jusvf.r.   !.-   .  Diachai^ed  with  wsts. 


;■     »..•:»!«•;'{.'     .-»fll  '■••H      f!  =  U.       •    •     '■   '.'■ 


■ '.  \ 


T;».   « 


?in«*.'« 


jElvin  and  Another  i^.  Drumhond^ 


Thepiaindft  jPh(IS^^V^'  iAti  dttibn  agaJhst  the  defbndaiii;  as  iSheiiff 

noniSft^r^  of'Stn^j-'^torkn  escape  and  fels*  fehim  tb  a' writ  of 

uined  8  rule  for  ce^k^'^'^^Mijkdiendufn.     At  the  tlM,  hefoire  Mi'.  Ser- 

whichwasBUent  jdk^t  O^tifMfi^^  at  the  W  Spring  ^Assii^  Tdfthd^c^ 

difenSit^A.  Sut^e^iUki  dhj^tibtt  was'tatto,  b^  tihe  dfefehdknt'ii'counsa, 

tottS*°*  vfu^e  ^^***^ ^^^*'  9t  bfeittg  irttitled  Oedt^ SrA!  ins^ad  of  Cfebrge 

piaiDtiks  a  co^-  4th  {  kiidl  th^  learniid  Serjeant'  coiisiderirtg  the  objectibri  to 

judgment,  <*and  be  n^II  founded,  directed  a  nonsuit.     A  rule  nisi  wks  6b-' 

tift  hJni*."'  *»^*^  iii  th^  last  Easter  Term  to  set  it  aside,  and  that  a 

tained  damages  ne#triai  niight  be  granted,  which  rule  was  ih  the  last  Term 

to  the  amount 

of  one  shuung,    mtttt^  'ab^p^Iute^,  but  was  silent  as  to  the  ieo^ts  of  the  non^ 

besides  the  costs        ^.,.v,  A     ..-  .  * 

to  be  taxed  by 

the  Prothonotary,  and  he  should  think  the  plaintiffs  entitled."     The  Protlionotary  having  refused 

to  tax  the  plaintiffs  the  costs  of  the  nonsuit, — the  Court  would  not  interfere,  saying,  that,  as  the 

parties,  by  the  terms  of  the  oE^wfl,  had  agreed  to  constitute  the  Prothonotary^h^r  arbitrator,  they 

roust  be  bound  by  his  decision. 
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sitit,  tad  tfa^motton&r  the  new  trial.  Th^pIriHdflFii  beiin^  IttV- 
prepared  to  try  the  cause  again  at  the  last- Asriieeaat  Oh^^ 
doH,  the  defendant's  attorney  gave  the  phintiffs^  i^ent  si 
cognovit  in  the  following  form,  viz*  '*  I  hereby  confess  this 
adiod^and^that  diepkrintiffs  have  sustained  daasagei  tsi  Aie 
amomit  of  ^one  shiffing,  besides  their  costs  to  hi  taxed  by' 
the  Pvetfaonotary  V  and  he  shall  think  the  phdntiA  entided.*^ 


'  » 


The  Protbonotary  having  refused  to  taithe  plaintMs' 
casta  of  the  nonsuit^  conridering  it  to  be  a  fit  question  for 
die  ofiiiie»  of  the  Govrt-^ 

Mr«  Sei^eant  CrosSf  on  an  affidavit  of  the  above  ikcts, 
ndw  applied-  to  the  Gourt  to  direct  such  costs  to  be  taxed ; 
and  be  relied  on  the  ease  of  Booik  v.  Atherion  (a),  whexi^, 
after  viguiiient  OR  a  special  cfts^  the  Gourt  direeted  ^ 
new  trial,  the  cause  being  insufficiently  *  atated )  ahd 
die  di^endatlty  wfdioiit  going  to  trial  again,  gave  the 
plaintiff  a  cognovit;  the  Court  held,  that  the  defendant  was 
liable  to  pay  the  costs  of  the  "former  trial :  and  on  t/oc^- 
son  V.  HcMam  {b)^  where,  the  plaintiff  having  obtained  a 
verdict,  the  Court,  on '  the  application  of  the  defendant, 
granted  a  new  trial,  on  the  ground  that  the  Judge  hiu^ 
misdirected  the  Jury  in  point  of  law;  but  the  rule  for 
the  pew»  atrial  was  silent  as  to  costs ;  and  the  defendant, 
without  going  to  trial,  gave  the  plaintiff  a  cognovit;  the 
Court  held,  that  the  defendant  was  liable  to  pay  the 
costs  of  the  triaL  That  case  is  precisely  in  point,  as  here 
the  rule  for  the  new  trial  having  been  made  absolute, 
the  defendant  afterwards  settled  the  action  by  giving  a 
cognovit,  whereby  he  admitted  that  the  plaintiffs  had 
a  good  cause  of  action.  In  Tidd'$  Practice  it  is  stat- 
ed (c),  that  when  the  rule  is  silent  as  to  costs,  the  costs 
of  the  first  trial  are  not  in  general  allowed  in  the  King's 


(c^  6  Term  Rep.  144.  (b)  2  Bam.  &  Aid.  317- 

(c)  Vol.  2,  7th  Edit.  922. 
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Bench,  which  ever  way  the  verdict  may  go  upon  the  se* 
cond  trial;  but  that^  in  this  Courts  the  rule  is  different ;  as 


V*  here,  if  a  new  trial  be  granted,  and  the  rule  say  nothing 

about  costSj  u  the  verdict  on  the  second  trial  go  the  same 
vi^f  the  party  succeeding  is  entitled  to  the  costs  of  b^th 
trials.  And  if  the  plaintiffs  in  this  case  had  succeeded 
op  the  second  trial,  it  is  quite  clear  that  they  would  have 
been  entitled  to  the  costs  both  of  the  nonsuit  and  of  the 
motion  to  set  it  aside. 

[Mr.  Prothonotary  Wattington  stated,  that  when  the 
parties  came  before  him,  affidavits  were  produced  on  both 
sides  as  to  the  costs  of  the  nqnsuit.  That  he  considered 
this  case  to  be  altogether  distinguishable  from  that  of 
Jackson  v.  HaUam^  as  here  the  plaintiffs  were  nonsuited, 
fuid  there  the  plaintiff  obtained  a  verdict;  and  tl^at  on 
reading  the  plaintiffs*  affidavits,  he  thought  they  were  not 
entitled  to  the  costs  of  the  nonsuit.] 

.  Mr.  Justice  Park.  — The  parties  constituted  the  Pro- 
thonotary  their  arbitrator;  and  his  decision  must  be  deem- 
ed final:  and  although  in  point  of  justice  the  plaintiffs 
plight  be  entitled  to  the  costs  of  the  nonsuit,  yet  they 
nijiast  b^  bound  by  the  terms  of  the  cognovit,  by  which 
they  consented  that  the  costs  to  which  they  might  be  en* 
title(}f  were  to  be  allowed  according  to  the  discretion  of 
jbhe  Prothonotary.  He  acted  on  affidavits  made  by  both 
parties;  »nd  it  would  be  too  mpch  for  us  to  say,  that  he 
has  not  exercised  a  sound  discretion* 

Mr.  Justice  Burrouoh  and  Mr.  Justice  Gaselee  con- 
i»irring-r- 

Rule  refused. 
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Freeman.  Gent.,  One  &c.,  v.  Burgess.  Tkmmb^^ 

'A.  RULE  was  obtained  by  Mr.  Seijetnt  Crow  on  a  fenner  Thegnrntorof 
day  in  this  Term^  calUng  on  the  pkiatiff  to  shew  eause  why  *°  anmiity,  dig. 

the  defendant  should  not  be  discharged  out  of  the  cuslody  the  inwiTent 

<^  the  Sheriff  of  MkUUesea,  on  his  entering  a  oomtnon  ap-  i  gm.  4*  d  119, 

pearance;  on  affidavits,  which  stated  that  the  defendant  W^  !^^^?y^ 

arrested  by  the  Sheriff  of  Middlesex,  at  the  suit  of  the  plain-  'urety  for  ar- 

tin,  for  80f.,  under  and  by  virtue  of  an  attachment  of  pnn-  came  due  lub- 

kge.     That  on  the  4th  ilfay,  1826,  the  defendant  was  dk-  ^i^ri^^^d ' 

charged  under  the  Insolvent  Debtors' Act.    That  he  had  ''"^J*!2T**^ 

^  was  obliged  to 

had  no  dealing  or  transactioa  whatever  with  the  plaintiff  i»7-    Where* 
since  his  discharge.    That,  in  JlfareA^lS^fiy  the  plaintiff  be-  fendanthad 
came  the  surety  or  guarantee  for  the  defendant,  for  the  pay-  ll^/^*^,. 
ment  of  an  annuity  for  the  life  of  the  defendant;  laranted  to  comitancefl,  the 

'  ^^^^  refined 

one  Rebert  Sietoart,  of  fte.,  and  secured  by  covenants  of  todiachargeUm 
the  plaintiff  and  defendant,  and  also  by  a  judgment  entered  ^  a  modon  to 
up  airainst  them ;  and  that  the  present  cause  of  action  *°**'  •  common 

*     ^  '  *^  appearance,  but 

arose  from  the  plaintiff's  having  paid  the  sum  of  802.  for  left  him  to  de- 

-^        1  •  i_  i_     »   V  3  .  fend  the  action; 

arrears  of  the  said  annuity,  which  had  become  due  smce  aithoagh  the 
the  defendant's  discharge.     That  the  state  of  the  transac-  ^^l^H  ^^^ 
tions  between  the  defendant  and  plaintiff  was  entered  in  ^'"^*  *"*^  \^^ 

*  ^  grantee  had 

the  defendant's  schedule  of  debts,  upon  his  discharge  un-  proved  the  va- 
der  the  Insolvent  Act,  in  the  words  and  figures,  or  to  the  ity,  which  was* 
effect  foUowing  (that  is  to  say)—"  No,  17,  Robert  Stewart,  ^^^^^ 
of  &c.,  565/.     He  advanced  500/.  to  me  (the  insolvent)  on  «oncrt  in  pur- 

1  •       t        ^     n       ^f'l  '         ^  '  1     Tk/r        ^       suanceofthe 

the  annuity-bond,  for  65/.  per  annum,  m  which  Mr.  An-  loth  section  of 
drew  Freeman,  No.  3  &  18  in  my  schedule,  joined.  The  ^^*  •**^"''- 
65/.  insert  for  interest.  No.  18,  Mr.  Andrew  Freeman, 
of  &c.  Atty.  Dr.  No.  3,  565/.  I  schedule  him  for  this 
amount,  he  having  joined  me  in  an  annuity-bond,  as  stated 
No.  17.  He  is  also  the  holder  of  several  biUs  of  exchange, 
all  of  which  I  have  satisfied,  but  they  remain  in  his  hands ; 
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1^.  thfs  fmount  and  particulars  I  am  unable  to  state.  He  also 
Fbeem Aif  iH^ds  9,  policy  of  insurance^  on  my  life,  for  200L,  which  I 
BuRGEsV  ^^*^  96^igned  to  him  as  a  security  for  163^,  previous  to  his 
ei^iilig  into  the  said  annuity-bond ;  and  at  the  time  of  my 
rf^ii^ng  the  QQOl.,  I  paid  him  the  163/.,  but  be  omitted  to 
g)ye  ^p  the  policy  of  insurance,  and  now  refuses  so  to  do." 
Xbat  the  defendant  caused  due  notice  to  be  given  to  the 
pj^ntifip  of  his  intention  to  avail  hhnself  of  the  Insolvent 
I>ebtor8:  Act,  according  to  the  directions  of  the  act.  That 
the  plaintiff  appeared  in  the  Insolvent  Court,  by  counsel^ 
and  ^leffectually  opposed  the  defendant's  discharge,  on 
tbuf  .gi|Qund .  that  the  whole  of  a  yearly  salary,  and  yearly 
(^Q^ume^f  which  the  defendant  was  in  receipt  of,  should 
H^e.giTen.  up  to  his  creditors,  which  the  Insolvent  Court 
thought  .unreaspnable.  That  a  further  entry  was  made  in 
the  defendant'e  schedule,  as  follows: — ''  No.  3,  Andrew 
jFrr^tnaii.  (detaining  creditor)  S2L  and  upwards,  and  costs. 
He  joinedrine^in  an  annuity-bond,  for  G5L  per  year^  to  R. 
St/ewcuii  Jio.,}.7,'vx  my  schedule,  and,  ia  November  last,  I 
believe,  he  paid  22L  to  the  said  Mr.  Stewart,  on  account 
of  the  said  annuity.*'  That  the  plaintiff  claimed,  from  the 
assignee  of  the  defendant's  estate,  under  the  Insolvent  Act, 
a^vidend,  as  well  upon  the  said  sum  of  565/.,  as  upon  the 
said  sum  of  22/.,  and  received  a  dividend  upon  the  2ZL 
OJjdyi.^ind  t)^at  Stewart ,  as  the  grantee  of  the  annuity,  yvas, 
on  application  to  the  Commissioners  of  the  Insolvent  Court, 
allowed  to  prove  his  debt  at  the  sum  pf  497/. 

• 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  an  affidavit  of 
die  plaintiff,  which  stated,  that  he  did  not  instruct  counsd 
to  oppose  the  discharge  of  the  defendant  under  the  Insolvent 
Debtors'  Act,  but  to  require  his  (the  plaintiff's)  name  to  be 
i^tnick  but  6f  the  defendant's  schedule,  as  being  his  creditor 
for  565/.,  he  (the  plaiin tiff)  being  of  opinion  that  he  was  only 
a  creditor, at  the  time  of  the  defendant's  discharge,  for  about 


IK  tOE  felOttTH  YtAR  CfT  6t6L  f¥.  OS 

9Sa.,  a  Imbmce  due  to  the  plaintiff  on  Ae  fiMt^MIT^at^lB 
payment  of  tlie  annuity  mentioned  ifi  the  defettdkiiit*8  Affi- 
davit.  TOiat  he  was  employed  by  a  ereditot'  of  thii  dbfehffJ      ^^AbW 
ant  to  instruct  counsel  to  get  a  part  only  tX  \&k  ^h  'iH^ 
fendant^)  salary  and  emoluments  as  a  suH^ybr  dftilst^i 
set  apart  toirards  payment  of  his  creditors;  th^t  \tk  \iiA 
not  reeinved  any  drridrind  under  the  estate  t>f  th^'^d^ 
fendant/  and  that  he  held  a  policy  of  faisurance  ujfUm  tifi 
life  "of  the  defendant,  the  annual  premium  lof  ivhich  \ik 
had'  paid,  but  whtch  he  was  ready  to  deliver  up  on  bem^ 
indemnified  from  the  payment  of  the  annuity.  'Und^ 
these  circumstances,  the  learned  Serjeaiit  submitted,  that 
the  otily  question  was,  whether  of  not  the  defenddbitt  Wiro 
entitled  to^.be  relieved  by  a  summary  kppUcation  to-th^ 
Court,  on  the  ground  of  his  having  beeh  disdiarged  under 
die  Insolvent  Debtors*  Act,  1  Gtb.  4,  c.  119;'  ot",  whether 
ornot  by  such  discharge  his  persoti  were^toteteted  ligamst 
the  fdaintiff's  demand  for  the  arrears  of  the  knnui^ 
granted  by  the  Insolvent  to  Sietoatt^  ^^hich  became  due 
subsequently  to  the  defendant's  discharge,  and  which  were 
paid  by  the  plaintiff  as  his  surety.     As  the  defendant  was 
discharged  on  the  4th  May,  1826,  the  statute  7  Oeo.  4, 
c.  57,  cannot  apply,  that  statute  not  having  passed  until 
the  26th  of  that  month.     It  may  be  laid  down  as  a  gene- 
ral principle,  that  a  person  discharged  under  an  Insolvent 
Act,  is  lidble  to  his  surety  for  payments  made  by  hiin 
for  the  arrears  of  an  annuity  accruing  due  after  his  dis- 
charge ;  and  in  this  case,  the  question,  as  to  the  defendant's 
Itabyity  to  be  arresied  at  the  suit  of  the  plaintiff,  ^will  de- 
pend on  the  terms  of  the  statute,  1  Geo.  4,  c.  1 19,  s.  10  (a), 
which  is  of  the  same  import  as  the  16tb  section  of  d  1  Oeo.  3, 

(«)  By  wUch   it    is    enacted^  able  by  way  of  aopuity,  or  other* 

"  that  all  and  every  creditor  and  wise,  at  any  future  time  or  time^ 

creditors    of  any   pritoner,    for  by  virtue  ot  any  bond,  covenant^ 

any  turn  nd  sosn  of  money  pay-  or  oth^  secoritiet,  of  wf  tildiire 
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c,  ISff,  with  the  exception^  that  by  the  1  Oeo.  4,  the  amount 
up(m  which  the  dividend  of  the  prisoner's  estate  shall  be 
calculated,  and  the  terms  and  conditions  on  which  the 
same  shall  be  received,  shall  be  first  settled  by  the  Com- 
mfssioners  of  the  Insolvent  Court*  Both  these  sections 
apply  to  annuity*creditors  only ;  and  here  the  defendant 
has- been  arrested  at  the  suit  of  his  surety.  In  Page  v. 
Bussell  {a)f  it  was  decided,  that  a  person  discharged  un- 
der the  statute  51  Geo.  8,  o.  1^5^  was  liable  to  his  surety, 
for  the  arrears  of  an  annuity  due  since  his  discharge, 
which  the  surety  had  been  obliged  to  pay ;  and  the  16th 
section  of  the  act  was  there  referred  to,  as  well  as  the 
statute  49  Geo.  Bf.c^  121,  s.  17,  from  which  it  was  in- 
stated, that  the  debtor,  under,  the  51  Geo.  3,  was  jdaced 
in  pari  loco  with  a  bankrupt,  under  the  49  Geo.  3,  c^  121, 
and,  therefore,  that  it  followed,  that  he,  as  well  as  the 
bankrupt,  should  be  discharged  of  all  demands  in  re« 
speot  of  the  annuity,  and  that  the  surety  could  no  more 
resort  to  him  for  repayment  of  the  arrears,  than  he  could 
hanre  done  if  he  had  been  a  bankrupt;  but  Mr.  Justice  Le 
Blane  said, ''  the  fil  .Geo.  8  says^  that  the  annuity-creditor 
shall  be  entitled  to  be  admitted  a  creditor,  but  it  doesnot 
say  that. die  debtor  shall  be  discharged  in  the  same  man* 


■  I 


whatsoever,  may  be  and  shall  be  en- 
titled to  be  adfnitted  a  creditor  or 
creditors,  and  shall  be  entitled  to 
reedre  a-  dindehd;  or  dividsads 
of  4e  Instate  ^pf  jiueh  prisoner,  in 
such  nianner,,  and  upon  such 
terms  aifd  conditions  as  such 
cre^Klor  ^  eristfilors  would  have 
been  entitled  unto  by  the  laws 
now  in  force,  if  such  prisoner  had 
baeome  bankrupt;  the  amount 
vffoa  which  sodr  dividend  i  shall 
be  calculated^  aad  the  terms  and 


conditions  on  which  the  same 
shall  be  received,  being  first  set- 
tled by  the  said  Court ;  and  with- 
out prejudice  in  future  to  their  re- 
spective securities,  otherwise  than 
as  the  same  would  have  been  af- 
fected by  a  proof  made  in  respect 
tiiereof,  by  a  ctMiar,  under  a  com- 
mission of  bankrupt,  and  a  certifi- 
cate obtained  by  the  kiaaikrapt  un- 
der such  commission." 
(a)  2  Man.  &  Selw.  551. 


IN  THE  EIGHTH  YEAR  OF  GEO.  IV.  ^ 

ntr  as  if  he  had  been  a  bankrupt; "  Imd  Mr.  Jsstioe  B&y^        1827- 
ley  said,  "  eren  in  the  case  of  a  bankrupt^  if  the  ailninty- 
ereditcnr  do  not  come  in  md  prove,  but,  ditregaiidiiig  the 
bankruptcy,  sae  die  sarety,  the  surety  cannot  insist  on 
ike  certificate;  and,  if  be  cannot,  may  tiot  the  surely  a£> 
terwards  resort  to  the  bankrupt?    The  present  is  «  debl^ 
accrued  since  the  debtor^s  discharge,  and  therefore  t^e 
phintiflr  is  ^itided  to  jndgnfent/*    In  the  subsequent  case 
o{  Flanagan  v.  Watkins  (a),  it  was  decided)  that  a  sul^ly 
under  an  annuity-deed,  who  had  redeemed  the  annuity 
snbsequ^iidy  to  the  bankruptcy  and'  certifltete  of  the 
grantor,  might  maintain  an'  action  of  ddbt  agidnst  him,  tn 
kn  indemnity-bond,  for  the.  sum  paid  by  such  surety  fbt 
die  value  of  the  annuity,  on  its  redeitoptioti,  although  dife 
grantee  had  proved  for  the  arrears  and  value  of  the  annuity, 
under  the  statute  40  Oeo.  9,   c.  tSl,   s.  17:    arid  the 
judgment  of  the  Court  of  King's  Bench,  in  that  cai^e^ 
was  a£Brmed  in  the  Exchequer  dUMmber,  •  in  *  error  (fr). 
No  distinction  can  be  drawn  between  ^redemption  arid 
payment;   -for,  in  Welsh  v.  Welsh  (c),  it  was  held,  that  a 
surety  in  an  annuity-deed,  who  was  compelled  by  the  annu- 
ity creditor,  after  the  bankruptcy,  and  allowance  of  the 
certificate,  of  the  principal-,  to  pay  several  sums  for  arrears 
due  after  the  issuing  of  the  commission,  was  not  within 
the  statute  49  Geo.  3,  c.  121,  s.  8,  and,  therefore,  that  he 
might  have  an  action  against  the  principal  for  such  sums, 
and  hold  him  to  bail.     In  that  case  the  application  was 
similar  to  the  present,  and  the  only  distinction  is,  that 
there  the  party  seeking  to  be  discharged,  had  become 
bankrupt,  and  Lord  Ellenborough  said,  ''  the  surety  can- 
not compel  the  annuity-creditor  to  come  in  and  prove,  and 

Km)  3  Barn.  &  Aid.  186;  S.  C.         (ft)  See  8  B.  Mooi^,  604. 
fin  error);  8  B.  Moore,  480;  1         (e)  4  Man.  &  Selw.  333. 
Bin|r.  413. 
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k  is  not  a  debt  quoad  the  surety  until  he  is  in  a  condition 
to  be  damnified  by  it.  If  the  Legblature  intended  such  a 
case  as  this,  they  have  not  so  said,  nor  have  they  used  lan- 
guage sufficiently  clear  to  enable  us  so  to  say ;"  and  Mr. 
Justice  Le  Blanc  added,  "  by  section  17,  the  annuity-cre- 
ditor, whether  there  shall  or  shall  not  be  arrears  duCi  may 
prove  for  the  value  of  the  annuity ;  '*  and  here  the  only  acts 
in  force,  at  the  time  of  the  defendant's  discharge,  were  the 
49  Geo.  8,  and  1  Geo.  4. 

Mr.  Serjeant  Cross,  in  support  of  his  rule. — ^The  case  of 
Page  V.  BusseU  is  altogether  distinguishable  from  the 
present,  as  there  the  annuity-creditor  could  not  come  in 
and  prove,  as  in  a  case  of  bankruptcy,  and  the  surety 
was  compelled  to  pay,  under  the  expreA  terms  of  the  In- 
solvent Act.  The  same  reason  applies  to  Welsh  v.  Welsh, 
for  in  that  case  the  annuity-creditor  had  not  proved  the 
debt  under  the  commission.  The  only  decision,  there- 
fore, which  militates  against  the  present  application,  is 
that  of  Flanagan  v.  Watkins,  where  the  grantee  had 
proved,  under  the  commission,  for  the  arrears  and  value  of 
the  annuity.  There,  however,  the  grantor  had  become 
bankrupt,  and  had  given  a  bond  to  his  surety,  conditioned 
to  indemnify  him  from  the  payment  of  the  annuity;  on 
which  collateral  security  the  action  was  founded ;  and  the 
question  there  was,  not  whether  an  action  could  be  main- 
tained against  the  bankrupt,  but  whether  or  not  he 
should  be  discharged  from  custody.  Here,  however, 
there  was  no  indemnity-bond;  and  although  the  de- 
fendant may  be  liable  to  the  plaintiff,  yet  his  person  is 
privileged  from  arrest.  If  an  annuity-creditor  come  in 
and  prove  his  debt,  and  obtain  for  it  10^.  in  the  pound, 
he  cannot  afterwards  proceed  against  the  surety  for  the 
whole  value  of  the  annuity.  Again,  the  grantor's  estate 
may  be  sufficient  to  pay  \&s/\n  the  pound,  to  the  grantee. 
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and  if  tp,  the  Utter  cannot  claim. tfao.wMbiof.the  mpvitf 
hamtim  awrety.  If  lie  could^  bewouldfafv&efelMkpMd»tvio9« 
Tbei^delendant  hm  satisfied  tha  price  of  t)ie.aiilaiity»'#9 
yakiqd:t»y  the  ciMninis8JonanB»  wndthefieintiffilMkm^f^i^ 
adividmd*  and  yet  the  defendant  is  vow  aaUad  oM  mhH^i^ 
had  paid  natbiag.ti  Hafd,  ike  qaestion^wiU  not  depend  iW 
the  oMMtmctioniof  the  SthandlZth  aedados  of  itba'.stiiMf 
4A6ea^iaa  iaptobf  oftha  valnt  of  the  aniioiiy>  eriifbir 
ther  the  plaintiff^  as  surety  for  tb^  defiandant^  ba  or  ha  adt 
entitled  to  recover  the  sum  for  which  the  present  action  is 
br&aigfats'  %ut  ivbethetf  o»  not;  be  vera  justiftcd  10  vhsei^ng 
the  defendant,  and  ealiafaig  him  to  be  detained' in. custad^ 
The  express  object  of  the  statute,  1  GWo.4,.wa8toipTOt)0Ci^ 
the  person  of  aa  insolvent  after  bis  diseliarga^>  ■■  Qy  itha 
2fth  section,  it  is  enacted,  that  whei^ any  ordei^'fol!><ba  daa> 
charge  of  a  prisoner  shall  be  madar'tfaac^nudisaionevB^ 
die  Lnohrent  Cotirt  may  oider  a  judgment  ta  Meafeerad 
up  ^^ainst  bim^  in  one  dPthe  soperior  courti,  hi  «Im  nanja 
of  the  ptovisional,  or  ftibs^uent  assignaes,  fertM  iftnouiA 
of  the  debts  of  the  prisoner,  which  shaU,  at  the  t)mk  of  the 
order,  remain  due  and  unpaid  to  the  creditors,  and  from 
which'  such  prisoner  shall  be  discharged  by  such  order; 
and  ihM  ibe  prisoner  shaO  execute  a  warrant  ofottamey, 
to  aiftfaoriae  the  entering  tip^ucb  judgment;  Itedthe  itoBi!- 
misriioners'ttiay  p<emdt'exectitioii  to  be  taken  <mtthfireon, 
wbeh  thete  are'issetn^  and  the  prisoner  is  of  ability 
tb  ]^ay.  '  H^m,  A^  grantee  has  proved  a  debt  of  407^., 
iSti  liiiknuit  of'  ihe  a^itmity,  as  valued  by  the  commission- 
€lr^,  Atid  the  judgment  has  been  accordingly  ehti^redup 
for  that  sum,  and  the  grantee  may,  on  application  to 
die  commissioners,  and  on  shewing  that  the  defi^dant 
has  efiects,  or  is  able  to  pay^  have  ail  executibnisu^ 
oat  upon  that  judgment]  aftd  fhe  surety,  by  redeem*- 
ing  the  anntdty  oi'paying  the  amount  proved,  nnght  stand 
in  the  place  bftheanmiity-creditor,  and  take  otrt  ex- 
ecution accordingly.     In  Flaftagan  v.  fVaikins,  the  plain* 
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1827.  tiff  sued  on  a  collateral  bond.  Here  the  defendant  only 
^^]^]^^27n  seeks  to  be  discharged  from  his  arrest^  and  by  the  26th 
section  of  the  statute  1  Geo,  4,  it  is  provided  that  a  pri- 
soner, after  judgment  is  entered  up,  is  not  to  be  subject  to 
imprisonment  by  reason  of  the  same,  and  that  if  he  be  ar- 
rested upon  it,  hei  may  be  discharged  by  the  order  of  a 
Judge  of  the^  Court  from  which  the  process  issued.  As, 
therefore,  the  grantee  has  claimed  for  the  value  of  the 
annuity  on  which  judgment  has  been  entered  up,  and  the 
plaintiff  has  actually  received  a  dividend,  he  cannot  be  en- 
titled to  detain  the  defendant  in  custody,  nor  ought  he  to 
have  arrested  him  in  the  first  instance. 

Mr.  Justice  Park. — This  is  an  application  to  discharge 
the  defendant  out  of  the  custody  of  the  Sheriff,  on  his  en- 
tering a  common  appearance.  It  has  not  been  denied,  that 
he  is  liable  to  an  action  at  the  suit  of  the  plaintiff.  In- 
deed, all  the  cases  to  which  we  have  been  referred,  clearly 
shew  that  he  is.  It  has  been  insisted  that  it  is  a  great  hard- 
ship to  keep  him  in  custody,  and  that,  as  he  ought  not  to 
have  been  arrested,  he  is,  under  the  circumstances,  entitled 
to  be  discharged  on  motion;  but  he  may  bring  the  matter 
before  the  Court  in  another  and  a  better  shape ;  and  with  re- 
spect to  the  hardship  the  defendant  may  sustain,  by  being 
kept  in  confinement,  that  is  an  argument  that  may  apply  to 
many  other  cases :  for  instance,  to  a  case  of  coverture,  where 
the  Court  will  sometimes  interfere,  on  motion,  as  if  it  be 
.shewn  that  the  plaintiff  knew  that  he  had  been  treating  with 
a  married  woman ;  but  in  general  they  will  leaVe  her  to  plead 
her  coverture.  Besides,  we  are  not  to  be  influenced  by  a 
mere  hardship  oast  on  a  particular  party ;  and  I  am  clearly 
of  opinion,  that  in  this  case  the  defendant  is  not  entitled 
to  his  discharge.  If  he  have  a  good  ground  of  defence,  he 
may  put  it  on  the  record.  All  the  cases,  from  that  of 
Page  V.  Bussellf  which  was  decided  in  1814,  establish  the 
principle,  that  an  insolvent  debtor  after  bis  discharge. 
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or  a  bankrupt  who  has  obtained  his  certificate,  is  lia-  i^7- 
ble  to  his  surety ,  for  the  arrears  of  an  annuity  due  since 
the  discharge  of  the  one,  or  the  issuing  of  the  commission 
against  the  other;  and  that  principle  was  sanctioned  in 
JPIanagan  y.  Watkins^  by  the  Coxxrtot  King^ 9  Bench,  who 
were  unanimously  of  opinioui  that  a  surety  under  an  annu- 
ity-deed, having  redeemed  the  annuity  subsequently  to  the 
bankruptcy  of  the  grantor,  might  maintain  an  action  for  the 
▼ahe,  against  the  bankrupt,  who  had  obtained  his  certifi- 
cate, and  that  although  the  grantee  had  proved  under  the 
commission  in  pursuance  of  the  17th  section  of  the  statute 
49  Geo.  3,  c.  121 ;  and  that  judgment  was  afterwards  af- 
firmed in  the  Court  of  Exchequer  Chamber,  after  a  ftdi 
and  able  argument;  and  there  can  be  no  question  but  that 
that  decitton  b  right.  It  has  been  said,  that  that  case 
differs  from  the  present,  as  there  the  action  was  brought  on 
an  indemnity-bond.  It  is,  however,  an  express  authority 
to  shew,  that  the  defendant  is  liable  to  an  action  at  the  suit 
of  the  plaintiff,  and  if  so  he  is  not  entitled  to  be  relieved  on 
this  application.  In  Touissant  v.  Martinnant  (a),  it  was 
held,  that  if  a  surety,  bound  with  his  principal  for  payment 
of  money  by  instalments,  take,  from  the  principal,  a  bond 
conditioned  for  payment  of  the  amount  of  the  instalments 
before  the  first  of  them  will  be  due,  and  before  that  time  the 
principal  become  bankrupt  and  obtain  his  certificate,  and 
afterwards  the  instalment  bond  be  discharged  by  the  sure- 
ty, he  cannot  maintain  an  action  of  assumpsit  against 
the  principal,  as  for  money  paid  to  his  use,  on  the  ground, 
that,  where  a  surety  will  not  rely  on  the  promise  which  the 
law  will  raise,  but  takes  a  bond  as  a  security,  he  has  chosen 
his  own  remedy,  and  therefore  cannot  resort  to  an  action 
of  assumpsiL  Here,  however,  it  has  been  contended,  that 
the  defendant  was  not  liable  to  be  arrested  at  the  suit  of 
the  plaintiff;  but  in  fFelsh  v.  Welsh,  where  the  surety,  in 
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an  annuity-deed^  was  compelled  by  the  annuity-creditor^  af- 
ter the  bankruptcy  and  allowance  of  the  certificate  of  the 
principal^  to  pay  several  sums  for  arrears  due  after  the 
issuing  of  the  commission,  it  was  held,  that  he  was 
not  within  the  statute  49  Geo,  3,  c.  1^1,  and  therefore 
that  he  might  have  an  action  against  his  principal  for  such 
sums,  and  hold  him  to  bail.  That  is  this  very  case ;  and 
Lord  Ellenborough  there  said,  "  The  surety  cannot  com- 
pel the  annuity  creditor  to  come  in  and  prove ;  and  it  is 
not  a  debt  quoad  the  surety  until  he  is  in  a  condition  to 
'be  damnified  by  it."  Although  the  statute  49  Geo.  S  con- 
tains no  provision  for  this  particular  case,  yet  the  late  act, 
6  Geo.  4,  c.  16,  is  expressly  applicable  to  it;  for  by  the 
S5th  section  it  is  enacted,  **  that  it  shall  not  be  lawful  for 
any  person  entitled  to  any  annuity  granted  by  any  bank- 
rupti  to  sue  any  person  who  may  be  collateral  surety  for 
the  payment  of  such  annuity,  until  such  annuitant  shall 
have  proved  under  the  commission  against  such  bankrupt 
for  the  value  of  such  annuity,  and  for  the  pajrment  thereof; 
and  that  if  such  surety,  after  such  proof,  pay  the  amount 
proved  as  aforesaid,  he  shall  be  thereby  discharged  from 
all  claims  in  respect  of  such  annuity ;  and  if  such  surety 
shall  not  (before  any  payment  of  the  said  annuity,  subse- 
quent to  the  bankruptcy,  shall  have  become  due,)  pay 
the  sum  so  proved  as  aforesaid,  he  may  be  sued  for  the  ac- 
cruing payments  of  such  annuity,  until  such  annuitant 
shall  have  been  paid  or  satisfied  the  amount  so  paid,  with 
interest  thereon,  at  the  rate  -of  4/.  per  cent,  per  annum, 
from  the  time  of  notice  of  such  proof,  and  of  the  amount 
diereof,  being  given  to  such  surety;  and  after  such  pay- 
ment or  satisfaction,  such  surety  shall  stand  in  the  place 
of  such  annuitant,  in  respect  of  such  proof  as  aforesaid,  to 
the  amount  so  paid  or  satisfied  as  aforesaid  by  such 
surety."  That  is  a  true  etposition  of  the  intention  of  the 
Legislature  at  the  time  the  statute  49  Geo,  3  was  passed. 
I  am  therefore  of  opinion  that  there  is  no  colour  for  this 
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application,  and,  consequently,  that  the  rule  must  be  dis-         \^^T-  ^ 

charged.  Freeman 


Mr.  Justice  Burrouoh. — It  is  not  necessary  for  us  to 
decide,  on  this  motion,  whether  or  not  the  action  were  well 
brought.  But  all  difficulty  on  that  point  appears  to  me 
to  be  removed  by  the  55th  section  of  the  6  Geo.  4,  c.  16. 
Still,  however,  should  any  doubt  remain,  the  defendant  is 
not  entitled  to  be  discharged  out  of  custody,  without  pro- 
curing bail,  to  which  the  plaintiff  is  clearly  entitled.  We 
therefore  are  not  bound  to  interfere,  or  relieve  the  defend* 
ant  on  this  summary  application,  as  he  has  his  remedy 
by  pleading  to  the  action. 

Mr.  Justice  Gaselee. — It  does  not  appear  that  the 
grantee  of  the  annuity  has  availed  himself  of  the  judgment 
and  warrant  of  attorney.  The  plaintiff,  as  surety,  cannot 
cause  execution  to  be  sued  out  on  the  judgment,  until  he 
has  paid  the  value  of  the  annuity  as  fixed  by  the  commis- 
sioners ;  and  even  if  it  should  be  ascertained  that  the  de- 
fendant has  effects,  or  is  of  ability  to  satisfy  the  execution 
when  taken  out,  the  property  of  an  insolvent,  acquired  af- 
ter his  discharge,  and  the  sum  raised  thereon,  is  to  be  dis- 
tributed rateably  amongst  all  his   creditors.     This   rule 

therefore  must  be  — 

Discharged. 


V. 
BUROBSS. 
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RowLESy  Demandant ;  Lusty^  Tenant. 
nA.  rE-T.8G.4.RoU194.] 

In  a  writ  of  en-  J.  HIS  was  a  writ  of  entry  sur  abatement j  in  the  cut  and  per- 
w«iMn'*Xe*iya«  The  demandant,  in  his  count,  demanded  against  the  tenant, 
andp«r,  thedc-  ^  messuaires,  six  mills,  two  barns,  two  stables,  six  out- 

mandant,  by  his  , 

count,  demand-  houses,  m'x  yards,  two  gardens,  two  orchards,  one  hundred 
es,^  mnuir*"  acres  of  arable  land,  one  hundred  acres  of  meadow  land,  one 

<«w  barns,  two  /hundred  acres  of  pasture  land,  one  hundred  acres  of  wood- 
stables,  sit  out-  '^  ' 

houses,  six  land,  one  hundred  acres  of  underwood,  one  hundred  acres 

densy'/Mw  or-  of  land  covcred  with  water,  and  one  hundred  other  acres  of 

^^re/^at*  Other  lands,   with  the  appurtenances,  situate  and  being 

ofaraUeiand,  jn  the  parish  of  Stonehouse,  in  the  county  of  Gloucester, 

oitt  hundred 

acres  of  meadow  which  thc  demandant  claimed  to  be  his  right  and  inherit- 
dndwa^  of  ance,  and  into  which  the  tenant  had  not  entry,  but  by 
pasture  land,       Richard  Dennison  Cumberland  and  Susannah  his  wife, 

one  hundred 

acres  of  wood-  to  which  said  Susannahy  Robert  Timbrell  devised  the 
dred\cTeBo(      same,  and  which  said  Robert   Timbrell  unjustly  abated 

underwood,  one 

hundred  acres  of  land  covered  with  water,  and  one  hundred  other  acres  of  other  land,  with  the 
appurtenances;  and  stated  his  title,  as  cousin  and  heir  of  one  R.  S,,  upon  whose  death  one  R,  T. 
abated,  and  devised  the  estate  to  R.  D,  C,  and  &,  his  wife,  by  whom  the  tenant  had  entry. 
The  tenant,  ua  to  the  said  messuages,  mills,  barns,  stables,  outhouses,  gardens,  orchards,  and  thirty 
acres  of  land,  thirty  acres  of  meadow,  and  thirty  acres  of  pasture,  with  the  appurtenances,  parcel 
of  the  said  land  in  the  said  count  mentioned,'*  said,  "  that  the  demandant  ought  not  to  have  his  seisin 
of  the  messuages  or  tenements,  with  the  land  and  appurtenances,  in  the  said  count  men doned,  or  any 
part  thereof,"  and  pleaded,  that  R,  S.,  being  seised  of  the  messuages,  &c.,  devised  the  same  to  R. 
T.  in  fee;  that  it  T.  became  seised  of  the  messuages,  and  afterwards  devi^d  them  to  iS*.,  the  wife 
of  R,  D.  C,  and  her  heirs,  for  ever;  that  R.  D,  C.  and  S.  his  wife,  in  right  of  the  said  S.,  thereby 
became  seised  in  fee,  and  afterwards  levied  a  fine,  to  the  tenant,  with  proclamations,  "  of  all  the 
said  tenements  in  the  introductory  part  of  the  plea  mentioned,  and  the  land  whereon  the  said  build- 
ings now  stand,  hy  the  description  of  four  messuages^  one  cloth  mil,  four  bams,  four  stables,  one 
wfusrffour  curtilages,  four  gardens,  four  orchards,  thirty  acres  of  land,  thirty  acres  of  meadow,  and 
thirty  acres  of  pasture,  with  tlve  appurtenances,**  as  by  the  sud  fine  and  proclamations  made  thereon, 
now  remaining  of  record,  in  the  Court  of  the  Bench  here»  'more  fully  appears. ''     The  tenant  then 
averred,  that,  after  the  levying  of  the  fine,  he  entered  into  the  messuages,  &c.y  and  concluded  his  plea, 
by  praying  judgment,  "  if  the  demandant  ought  to  have  his  seisin  oftmd  in  the  messuages  or  tenements^ 
with  the  land  and  appurtenances  in  the  said  count  mentioned,**     To  this  plea,  the  demandant  de- 
murred specially,  assigning  for  causes :  first,  that,  the  plea  was  double,  for  alleging  the  devise  by 
R,  S.tQR,  T,,  and  by  R,  T.,  to  iS*.,  the  wife  o(R,D,C,,  and  also  the  fine  levied  by  R,  D.  C.  and 
S.  his  wife,  to  the  tenant,  either  being  a  sufficient  unswer ;— secondly ^  that  though  the  plea  began  by 
•electing  part  only  of  the  premises  mentioned  in  the  count,  it  averred  that  the  demandant  ought 
not  to  have  tehiaqfthe  messuages,  SfC,  or  any  part  thereof,  and  concluded  by  praying  judgment  of  aU; 
— thirdly,  that  the jfne,  as  pleaded,  appeared  not  to  have  been  levied  of  all  the  tenements  in  the  in- 
troductory part  of  the  plea  mentioned,  and  as  to  which  the  plea  was  pleaded ; — and,  lastly,  that  the 
plea  did  not  verify  the  fine,  by  the  record  thereof,  but  concluded  with  a  general  verification  and  prayer 
of  Judgment;  the  tenant  tliereby  attempting  to  put  in  issue  matter  of  record,  and  make  it  triable  per 
pais: — Held, that  the  plea  was  good^ 
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into  the  said  tenements^  with  the  appurtenances^  after  the 
death  of  Robert  Sanclford,  deceased,  whose  cousin  and 
heir  the  demandant  was,  withmfi/iy  years  then  last  past,  &c. 
And  thereupon  the  demandant  said,  that  the  said  Robert 
Sandford,  now  deceased,  was,  in  his  lifetime,  and  at  the 
time  of  his  death,  seised  of  and  in  the  said  messuages  or  te- 
nements, with  the  land  and  appurtenances,  in  his  demesne, 
as  of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  the 
late  Ijord  George  the  Third,  &c.  within  fi/iy  years  then  last 
past,  by  taking  the  esplees  thereof,  to  the  value,  &c.,  and 
from  the  said  Robert  Sandford,  because  he  died  without 
issue,  the  right  to  the.jsaid  messuages  or  tenements,  with 
the  land  and  appurtenances,  descended  to  Charles  Sand- 
ford  Rowless  now  deceased,  the  brother  of  the  demandant, 
as  cousin  and  heir  of  the  said  Robert  Sandford^  deceased, 
(that  is  to  say)  as  son  and  heir  of  Elinor  (otherwise  Elea- 
nor) Rowles,  deceased,  who  was  daughter  and  heiress  of 
JoknSandford  Rowles,  who  was  son  and  heir  of  William 
Sandfordf  deceased,  who  was  brother  and  heir  of  one 
other  John  Sandford,  deceased,  who  was  brother  and  heir 
of  Anselm  Sanclford,  deceased,  who  was  son  and  heir  of 
one  other  Anselm  Sanclford,  deceased,  who  was  a  younger 
son  of  one  other  John  Sandford,  deceased,  the  great- 
grandfather of  the  said  Robert  Sandford,  deceased,  (the 
elder  sons  of  the  said  last-mentioned  John  Sanclford  being 
respectively  dead,  and  there  being  no  issue  of  any  or  ei- 
ther of  such  last-mentioned  sons  living  at  the  time  of  the 
death  of  the  said  Robert  Sandford),  and  from  the  said 
Charles  Sandford  Rowles,  because  he  died  without  issue, 
the  right  to  the  said  messuages  or  tenements,  with  the 
land  and  appurtenances,  descended  to  the  demandant,  as 
cousin  and  heir  of  the  said  Robert  Sandford,  deceased, 
that  is  to  say,  as  brother  and  heir  of  the  said  CJuirles 
Sandford  Rowles,  deceased,  who  was  cousin  and  heir  of 
the  said  Robert  Sandford,  deceased,  as  aforesaid,  and 
mto  which  the  tenant  had  not  entry,  but  by  the  said 
Richard  Ifennison  Cumberland,  and  Susannah  his  wife. 
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LUSTT, 

Tenant. 
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to  which  said  Susannah,  the  said  Robert  Timbrell  devised 
the  same ;  and  which  said  Robert  Timbrell  unjustly  abat- 
ed into  the  said  messuages  or  tenementSj  with  the  land 
and  appurtenances,  after  the  death  of  the  said  Robert 
Sandfordyk,c.,  and  that  such  was  his  right,  the  demandant 
offered,  &c.,  and  therefore  he  brought  his  suit,  &c. 

To  this  count  the  tenant  pleaded,  First,  that  the  deman- 
dant was  not  cousin  and  heir  of  Robert  Sandford;  on  which 
bsue  was  joined. 

Secondly,  that  Robert  Timbrell  did  not  abate  into  the 
said  messuages,  &c.i  after  the  de^th  of  the  said  Robert 
Sandford;  on  which  issue  was  also  joined. 

Lastly,  '*  as  to  the  said  messuages,  mills,  bams,  stables, 
out-houses,  gardens,  orchards,  and  thirty  acres  of  land, 
thirty  acres  of  meadow  land,  and  thirty  acres  of  pasture, 
with  the  appurtenances,  parcel  of  the  said  land  in  the  said 
count  mentioned,  the  tenant,  by  leave,  &c.  saith,  that  the  de- 
mandant ought  not  to  have  his  seisin  of  the  messuages  or 
tenements,  with  the  land  and  appurtenances,  in  the  said 
count  mentioned,  or  any  part  thereof,  because  he  saith , 
that,  although  true  it  is  that  the  said  Robert  Sandford, 
now  deceased,  was,  in  his  life  time,  and  at  the  time  of  his 
death,  seised  of  and.  in  the  said  messuages  or  tenements, 
with  the  land  and  appurtenances,  in  theiiitroductory part 
of  this  plea  mentioned,  in  his  demesne,  as  of  fee  and  right, 
in  the  time  of  peace,  in  the  time  of  the  Lord  George  the 
Third,  &c.,  vtiihm  fifty  years  now  last  past,  by  taking  the 
esplees  thereof,  to  the  value,  &c, : — Nevertheless,  for  plea 
in  this  behalf,  the  tenant  saith,  the  said  Robert  Sandford^ 
being  so  seised  of  and  in  the  same  messuages  or  tenements, 
with  the  land  and  appurtenances,  as  aforesaid,  in  hb  life- 
thne,  to  wit,  on  the  ISth  March,  1804,  to  wit,  at  &c.  afore- 
said,  duly  made  and  published  his  last  will  and  testament 
in  writing,  and  thereby  (amongst  other  things)  gave  and  de- 
vised the  messuages  or  tenements,  with  the  land  and  ap- 
purtenances, last  aforesaid,  unto,  and  to  the  use  of,  the  said 
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Robert  Ttmbrell,  his  heirs  and  assigns  for  ever.  And  the 
tenant  iiirther  in  fact  saith,  that  the  said  Robert  Sandford  af- 
terwardsy  to  wit,  on  the  Ut  April,  1804,  to  wit,  at  &c.  afore- 
saidy  died,  so  seised  as  aforesaid,  without  altering,  revok- 
ing, or  annulling  his  said  last  will  and  testament,  leaving  the 
said  Robert  Timbrell  him  surviving :  whereupon,  and  by 
virtue  of  the  said  devise,  he,  the  said  Robert  Timbrell^  then 
and  diere  became  seised,  in  his  demesne,  as  of  fee  and  right, 
of  and  in  the  messuages  or  tenements,  with  the  land  and 
appurtenances,  last  aforesaid,  in  the  time  of  peace,  in  the 
time  of  the  Lord  George  the  7%frd,  &c.,  within^^y  years 
now  last  past,  by  taking  the  esplees  thereof,  to  the  value 
&C.,  to  wit,  at  &c.,  aforesaid;  and  the  said  Robert  Thn- 
brdl,  being  so  seised  of  and  in  the  same  messuages  or  ten- 
coients,  with  the  land  and  apptulenances  thereof,  as  afore- 
said, afterwards,  to  wit,  on  the  16th  April,  1804,  aforesaid, 
at  &e.  aforesaid,  duly  made  and  published  his  last  will  and 
testament  in  writing,  and  thereby  then  and  there  gave,  de- 
vised, and  bequeathed,  unto  his  sister  Susannah  Cumber- 
land  (she  the  said  Susannah  then  and  there  being  the  wife 
of  Richard  Dennison  Cumberland,  clerk)  and  her  heirs 
for  ever,  among  other  devises  and  bequests,  the  same  mes- 
suages or  tenements,  with  the  land  and  appurtenances 
aforesaid;  and  the  said  Robert  Timbrell,  afterwards,  to 
wit,  on  the  1st  Feiruary,  1811,  at  &c.  aforesaid,  died,  so 
seised  of  and  in  the  same  messuages  or  tenements,  with  the 
Isnd  and  appurtenances,  as  aforesaid,  without  revoking,  al- 
tering, or  annulling,  his  said  last  will  and  testament,  leaving 
the  said  Susannah  (so  then  and  there  being  the  wife  of  the 
said  Richard  Dennison  Cumberland)  him,  the  said  Robert 
Timbrell  surviving,  to  wit,  at  &c.  aforesaid :  whereupon,  and 
by  virtue  of  which  said  last-mentioned  devise,  the  said  Rich- 
ard Dennison  Cumberland,  and  Susannah  his  wife,  then  and 
there,  in  right  of  the  said  Susannah,  became  and  were  seis- 
ed of  and  in  the  same  messuages  or  tenements,  with  the  land 
^  appurfenanceSy^  in  their  demesne  as  of  fee  and  right. 
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Demmodant; 
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in  the  time  of  peace,  in  the  time  of  the  said  Lord  George 
the  Third,  &c*  within  Jifty  years  now  last  past,  by  taking 
the  esplees  thereof,  to  the  value,  &c.  to  wit,  at  &c.  afore- 
said.    And  the  tenant  further  saith,  that  the  said  Richard 
Dennison  Cumberland,  and  Susannah  his  wife,  being  so 
seised  of  and  in  the  same  messuages  or  tenements,  with 
the  land  and  appurtenances,  as  aforesaid,  in  right  of  the 
said  Susannah,  as  aforesaid,  afterwards,  to  wit,  in  Trinity 
Term,  in  the  51st  year  of  the  reign  of  our  late  sovereign 
Lord  George  the  Third,  a  certain  fine  was  duly  had  and 
levied  in  his  Majesty's  Court  of  the  Bench  here,  before 
&c.,  then  his  Majesty's  Justices  of  the  Bench  aforesaid, 
and  other  faithful  subjects  of  bur  said  Lord  the  King  then 
there  present,  between  the  tenant,  by  the  name  of  Saul 
Lusty,  complainant,  and  the  said  Richard  Dennison  Cum- 
berland, and  Susannah  his  wife,  by  the  names  of  Richard 
Dennison  Cumberland,  clerk,  and  Susannah  his  wife,  de- 
forciants, (amongst  other  things),  of  all  the  said  tenements 
in  the  introductory  part  of  this  plea  mentioned,  and  the 
land  whereon  the  said  buildings  now  stand,  by  the  de- 
scription  of,  four  messuages,  one  cloth  mill,  Jbur  bams,. 
Jour  stables,  one  whsLtf,  Jbur  cixvtilages,  Jbur  gardena,  Jbur 
orchards,  thirty  acres  of  land,  thirty  acres  of  meadow,  and 
thirty  acres  of  pasture,  with  the  appurtenances,  in  the  pa- 
rish of  Stonehouse,    in  the.  said   county  of  Gloucester* 
Whereupon  a  certain  plea  of  covenant  was  summoned  be- 
tween them,  in  the  same  Court,  to  wit,  that  the  said  Rich- 
ard Dennison  Cumberland,  and  Susannah  his  wife,  had 
acknowledged  the  said  messuages  or  tenements,  with  the 
land  and  appurtenances,  to  be  the  right  of  the  said  Sand 
Lusty,  as  those  which  the  said  Saul  Lusty  had  of  the  gift 
of  the  said  J?teAar/]^  Dennison  Cumberland,  clerk,  and  Su- 
sannah, and  the  same  remitted,  and  quitted  claim,  from  the 
said  Richard  Dennison  Cumberland,  clerk,  and  Susannah, 
and  the  heirs  of  her  the  said  Susannah^  to  the  said  Saul 
Lusty,  and  his  heirs,  for  ever.    And,  furtlier,  that  the  said 
Richard  Dennison  Cumberland,  clerk,  and  Susannah  his 
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wife,  granted,  for  themselves  and  the  heirs  of  the  said  Su^ 
satmaA,  that  they  would  warrant  to  the  naidSaul  Lusty y 
and  his  heirs,  the  said  messuages  or  tenements,  with  the 
land  and  appurtenances,  agaAist  the  said  Richard  Demnp- 
son  Cumberland,  clerk,  and  Susannah,  and  the  heirs  of 
^e  said  Susannah,  for  ever,  which  said  fine,  levied  in  the 
annner  aforesaid,  was  engrossed,  and  was  afterwards  pub- 
licly and  solemnly  read  and  proclaimed  in  the  said  Court, 
sccording  to  the  form  of  the  statute  in  such  case  made  and 
]m>Tided,  in  manner  following,  (that  is  to  say),  the  first 
jnoclamation  was  made  before  the  said  late  King's  Justices, 
atFFe#liiffii#/^r  aforesaid, in  7Wifi/y  Term,  aforesaid,  1819; 
the  aecond  proclamation  was  made  in  Michaelmas  Term, 
1819,  aforesaid ;  the  third  proclamation  was  made  in  Hi* 
bry  Term,  1820;  and  the  fourth  proclamation  was  made 
in  Easter  Term,  18^,  aforesaid,  as  by  the  said  fine  and 
proclamations  made  thereon,  now  remaining  of  record  in 
the  said  Court  of  the  Bench  aforesaid  here,  more  fully 
appears.      And  the  tenant  further  saith,  that'  the  said 
fine,  so  had  and  levied  as  aforesaid,  was  had  and  levied 
to  such  uses,  upon  such  trusts,  to  and  for  such  intents 
and  purposes,  and  with,  under,  and  subject  to,  such  pow- 
ers, provisoes,  agreements,  and  declarations,    as  he,  the 
said  tenant,  by  any  deed  or  deeds  in  writing  or  writings, 
with  or  without  power  of  revocation,  to  be  executed  by 
him,  in  the  presence  of,  and  attested  by,  two  or  more  cre- 
dible witnesses,  should  from  time  to  time  direct,  limit,  or 
appoint  the  same,  and  in  default  of,  and  until,  such  direc- 
tion, limitation,  or  appointment,  and  so  far  as  the  same,  if 
mcomplete,  should  not  extend  to  the  use  and  behoof  of  the 
said  Saul  Lusty  and  his  assigns,  for  and  during  the  term 
of  his  natural  life,  without  impeachment  of  waste,  and 
firom  and  immediately  after  the  determination  of  that  es- 
tate, by  any  means  in  hb  lifetime,  to  the  use  and  behoof 
o{  one  Charles  Lawrence,  his  executors,  administrators, 
and  assigns,  for  and  during  the  term  of  the  natural  life  of 
the  said  Saul  Lusty;  in  trust  nevertheless  for  him  the  said 
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Saul  Lusti/,  and  his  assigns  during  his  Iife>  and  to  the  in** 
tent  that  no  future  wife  of  the  said  Saul  Lusty ,  might  be- 
come entitled  to  dower  in  or  out  of  the  said  hereditaments 
and  premises,  and  from  and  after  the  determination  of  the 
said  estate,  so  thereby  acknowledged  to  have  been  grant- 
ed in  use  to  the  said  Charles  Lawrence  and  his  heirs,  dur- 
ing the  life  of  the  said  Saul  Lusty ^  to  the  use  of  the  said 
Saul  Lusty,  his  heirs  and  assigns  for  ever.  And  the  te- 
nant further  says,  that,  after  the  levying  of  the  said  fine 
and  declaration  of  the  uses  thereof,  as  aforesaid,  to  wit,  on 
the  1st  July,  1819,  aforesaid,  he,  the  said  tenant^  entered 
into  and  upon  the  said  messuages  or  tenements,  with  the 
land  and  appurtenances ;  whereby,  and  by  virtue  of  the  said 
fine  so  had  and  levied  as  aforesaid,  and  by  force  of  the 
statute  for  converting  uses  into  possession,  he,  the  te- 
nant, then  and  there  became,  and  was,  and  yet  is,  seised,  in 
his  demesne  as  of  freehold,  for  the  term  of  his  natural  life, 
of  and  in  the  said  messuages  or  tenements,  with  the  land 
and  appurtenances  aforesaid,  to  wit,  at  &c.,  aforesaid. 
And  this  he  is  ready  to  verify.  Wherefore,  he  prays 
judgment,  if  the  demandant  ought  to  have  his  seisin  of  and 
in  the  messuages  or  tenements,  with  the  land  and  appur- 
tenances, in  the  said  count  mentioned.'* 


To  this  last  plea,  the  demandant  demurred  specially,  as 
follows:  —  *'  And  as  to  the  plea  of  the  tenant  by  him  lastly 
above  pleaded,  as  to  the  said  messuages,  mills,  bams,  sta- 
bles, out-houses,  gardens,  orchards,  and  thirty  acres  of 
land,  thirty  acres  of  meadow,  and  thirty  acres  of  pasture, 
with  the  appurtenances,  parcel  of  the  said  land  in  the  said 
count  mentioned ;  the  demandant  saith,  that  the  said  last- 
mentioned  plea,  and  the  matters  therein  contained,  in  man- 
ner and  form  as  the  same  are  above  pleaded  and  set  forth, 
are  not  sufficient,  in  law,  to  bar  the  demandant  from  hav- 
ing his  seisin  of  the  said  messuages  or  tenements,  with  the 
land  and  appurtenances,  in  the  said  count  mentioned ;  to 
which  said  last-mentioned  plea,  and  the  matters  therem 
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oonUdned,  in  manner  and  fonn  as  the  same  are  above 
pleaded  and  set  forth,  the  demandant  is  not  under  any 
necessity,  nor  in  any  wise  bound,  by  the  law  of  the  land,  to 
answer.     And  this,  he,  the  demandant,  is  ready  to  verify : 
wherefore  he  prays  judgment,  and  that  he  may  have  his 
seism  of  the  said  messuages  or  tenements,  with  the  land 
and  appurtenances,  in  the  said  count  mentioned,  &c.  •  And 
for  causes  of  demurrer,  in  law,  to  the  said  last  mentioned 
{dea,  the  demandant,  according  to  the  form  of  the  statute, 
m  such  case  made  and  provided,  sets  down,  and  shews  to 
die  Court  here,  the  causes  following:  (that  is  to  say) — For 
that  the  sud  last-mentioned  plea  is  double,  in  this,  (to  wit), 
diat  the  tenant  hath  thereby  stated  and  alleged  that  the 
mi  Jftoderi  Sandford  gave  and  devised  the  said  messua- 
ges or  tenements,  with  the  land  and  appurtenances,  in  the 
introductory  part  of  the  said  last  plea  mentioned,  unto,  and 
to  die  use  of  the  said  Robert  Timbrell,  hb  heirs  and  as- 
ngiis  for  ever,  and  that  the  said  Robert  Timbrell,  gave 
and  devised  the  same  unto  his  sister,  the  said  Susannah 
Ckmberlandi  and  her  heirs,  for  ever ;  and  hath  also  pleaded 
xaA  set  forth  therein,  a  certain  fine  supposed  to  have  been 
had  and  levied  in  his  said  late  Majesty's  Court  of  the  Bench 
here,  at  &c.  aforesaid,  before  &c.,  then  his  Majesty's  Jus- 
tices of  the  Bench  aforesaid,  and  other  faithful  subjects  of 
our  Lord  the  King,  then  there  present,  between  the  said  Saul 
Liuty  (the  tenant),  complainant,  and  the  said  Richard  Den- 
niton  Cumberland,  and  Susannah,  his  wife,  deforciants,  of  all 
the  stud  tenements  in  the  introductory  part  of  the  said  last 
plea  mentioned,  and  the  land  whereon  the  said  buildings 
now  stand,  by  the  description  of  four  messuages,  one  cloth 
mill,  four  bams,  four  stables,  one  wharf,  four  curtilages, 
four  gardens,  four  orchards,  thirty  acres  of  land,  thirty 
acres  of  meadow,  and  thirty  acres  of  pasture,  with  the  ap- 
purtenances, in  &c.,  aforesaid,  and  that  the  said  fine  was 
afterwards  publicly  and  solemnly  read  and  proclaimed,  in 
die  said  Court  here,  as  in  the  said  last  plea  is  also  mention- 
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ed.  And  also  for  that,  although  the  said  last-mentioned 
plea  appears^  by  the  commencement  thereof^  to  have  been 
pleaded  cts  to  the  said  messuages ^  mills,  bams,  stables, 
out-housesy  gardens,  orchards,  and  thirty  acres  of  land, 
/Atr^y  acres  of  meadow,  and  thirty  blctq^  of  pasture,  with 
the  appurtenances,  parcel  of  the  said  land^  in  the  said 
count  mentioned ;  yet  it  is  further  stated  and  alleged,  in 
and  by  the  said  last-mentioned  plea,  that  the  demandant 
ought  not  to  have  his  seisin  of  the  messuages  or  tenements, 
with  the  land  and  appurtenances  in  the  said  count  men- 
tioned, or  any  part  thereof:  and  the  said  last-mentioned 
plea  is  concluded  with  a  prayer  of  judgment,  if  the  said 
demandant  ought  to  have  his  seisin  of  and  in  the  messua- 
ges or  tenements,  with  the  land  and  appurtenances,  in  the 
said  count  mentioned.  And  also  for  that  it  appears,  by  the 
description  of  the  premises,  whereof  the  said  fine  is  sup- 
posed to  have  been  so  had  and  levied  as  aforesaid,  that  the 
same  was  not  had,  and  levied,  of  all  the  said  tenements  in 
the  introductory  part  of  the  said  last  plea  mentioned, 
and  as  to  which  the  said  last-mentioned  plea  was  and 
is  so  pleaded  as  aforesaid.  And  also,  for  that  the  tenant 
hath  not  verified  the  said  supposed  fine  by  the  record 
thereof,  but  hath  concluded  the  said  last-mentioned  plea 
with  a  general  verification  and  prayer  of  judgment,  and 
hath  thereby  attempted  to  put  in  issue  matter  of  record, 
and  make  the  same  triable  by  the  country. .  And  also,  for 
that  the  said  last-mentioned  plea  is  in  other  respects  un- 
certain, insufficient,  and  informal,  &c." 
The  tenant  joined  in  demurrer. — 

The  cause  now  came  on  for  argument,  when — 

Mr.  Serjeant  Russell,  in  support  of  the  demurrer,  raised 
fi)ur  objections  to  the  plea: — 

First,  that  it  was  double. 

Secondly,  that,  although  it  began  by  selecting  part  only 
of  the  premises  mentioned  in  the  count,  it  averred  that 
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the  demandant  ought  not  to  have  seisin  of  oU,  or  any  part, 
and  concluded  with  a  prayer  of  judgment  of  alL 

Thirdly^  that  the  fine,  as  pleaded,  did  not  cover  the 
premises  mentioned  in  the  introductory  part  of  the  plea. 

And  fourthly  9  that  the  plea  concluded  with  a  general 
verification,  instead  of  concluding  with  a  verification  by 
the  record,  as  to  the  fine. 

As  to  the  first  objection. — The  plea  is  double,  inas- 
much as  it  alleges  two  dbtinct  defences,  which  require  se- 
veral answers,  each  of  which  would  be,  of  itself,  a  com- 
plete bar  to  the  action  without  the  other;  Yiz.  first,  the  de- 
vise by  Robert  Sandford, .  from  which  it  appears  that  the 
demandant,  claiming  as  heir,  can  have  no  title ;  and  second' 
ly,  the  fine  levied  by  the  disseisors. — This  plea  has  been 
drawn  on  the  mistaken  notion,  that  it  is  necessary  to  shew 
a  complete  title  in  the  tenant;  whereas,  it  is  enough  to 
shew  that  the  title  set  up  by  the  demandant  fails ;  as  in 
ejectment,  where  it  is  sufficient  to  shew  that  the  lessor  of 
the  plaintiff. had  no  right  to  enter.  Here,  there  is  a  com- 
plete defence,  by  shewing  that  the  demandant's  ancestor  did 
not  die  intestate.  It  is  as  complete  a  defence,  as  that  stated 
in  the^r^^  plea,f  jjtr.  that  the  demandant  was  not  cousin  and 
heir  of  Robert  Sandford,  That  is  a  sufficient  defence,  with- 
out stating  that  the  tenant  is  heir,  or  is  privy  to  one  who  is. 
And  so  it  is  as  complete  a  defence  as  that  stated  in  the 
second  plea,  vjlz,  that  Robert  Timbrell  did  not  abate.  So 
it  would  have  been  a  complete  defence  to  have  alleged  in 
the  last  plea,  that  Robert  Sandford  devised  to  Robert 
Timbrell,  without  deriving  the  tenant's  title  from  the  de- 
Tisee.  The  fine  alone  would  also  be  a  complete  answer 
without  the  devise ;  for  it  is*  averred  that  Richard  Denni- 
sm  Cumberland,  and  Susannah  his  wife,  were  seised,  and, 
being  so  seised,  levied  a  fine;  and  whether  they  were  then 
seised  by  right  or  by  wrong,  as  rightful  devisees,  or  as 
wrongful  disseisors,  is  altogether  immaterial  to  the  effect 
of  the  fine ;  which  Would,  in  either  case,  be  equally  a  bar  to 
th^  demandant.   It  must,  however,  be  admitted,  that  if  the 
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fine  could  not  have  been  stated  without  mentioning  the  de- 
vise>  and  the  tenant  meant  to  rely  on  the  fine,  then,  by 
pursuing  the  proper  formi  both  might  have  been  stated 
without  duplicity,  according  to  the  rule,  that  when  a  party 
has  two  matters,  and  cannot  come  at  one  without  alleging 
the  other,  the  statement  of  both  will  not  make  his  plea  dou- 
ble. It  is  a  general  rule,  that  if  a  plea  contain  two  distinct 
matters  of  defence,  where  one  is  sufficient,  it  is  bad ;  and  in 
Viner's  Abridgmeui  several  instances  are  stated:  viz. (a) 
''  in  assize,  the  tenant  pleaded  a  gift  in  tail  and  confirmation 
in  fee,  this  is  double."  Again,  (&)  '^  in  assize,  tlie  tenant  plead- 
ed in  bar,  that  J.  S^  was  seised,  and  leased  to  A.  for  life,  and, 
after,  granted  the  reversion  to  his  father,  and  the  tenant  at- 
torned and  died,  and  the  fiither  entered  and  died,  and  the 
tenant  entered,  as  heir,  and  gave  colour :  the  Court  held, 
that  this  grant  of  the  reversion,  and  the  entry  of  the  heir 
upon  this  title,  were  double,  though  he  did  not  plead  it  as 
a  dying  seised ;  for,  if  the  father  was  disseised  and  died,  and 
he  re-entered,  he  was  in  as  heir,  and  the  entry  of  another 
toll*d,  and  so  double,  by  which  he  relied  upon  the  grant  of 
reversion.*'  "  So  of  a  lease  for  Ufe,  and  a  release,  it  is  dou- 
ble; for  the  one  of  the  matters,  with  colour  to  the  plaintiff, 
makes  a  good  bar.  So  of  a  grant  of  the  reversion  ii^  assiae, 
and,  after,  the  tenant  surrendered,  and  the  grantee  died  seis- 
ed, this  is  double,  for  the  dymg  seised  is  sufficient  "(c).  So,  a 
plea  is  not  double,  if  one  matter  be  pleaded  .^ly  as  induce- 
ment to  the  other ;  as,  in  detinue  by  a  woman,  the  defendant 
may  plead,  that  she  took  husband,  who  released,  on  the 
ground  that  he  cannot  plead  the  release  of  the  husband, 
without  shewing  that  the  plaintiff  married  him(cQ.  But, 
in  the  present  case,  it  is  clear,  that  the  two  matters  might 
have  been  divided,  and  have  formed  two  distinct  pleas: 
vix.  the  one,  the  devise,  and  so  the  heirship  unavailing ;  the 
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other,  that  Richard  Dermison  Cumberland^  and  Susannah  1827. 
his  wife,  being  seised  in  fee,  levied  ajine.  And  even  sup-  r^^JI!^ 
posing  the  rule  which  admits  of  the  allegation  of  one  mat*  DejMadant; 
ter  of  defence  in  order  to  come  at  the  other,  to  apply  to  Tenant, 
the  matters  here  pleaded,  the  proper  form  has  not  been 
pursued.  The  plea  should  have  concluded  by  rel3dng  upon 
the  fine,  as  in  Rastal  (a),  '^  ethocparatus  est  verificare,  un* 
de  petit  judicium  si  prcsdictus  J.  S»  actionem  suam  prtsedic- 
km  contra finem  prcedictam  cumproclamationibuspr€edic' 
tis  lecatam  versus  eum  habere  debet,  Sfc.'^  There  the  fine 
was  relied  on  as  a  defence ;  and,  by  such  a  conclusion,  it 
was  made  evident  on  which  of  the  matters  pleaded,  the  %e* 
nant  relied;  here,  however,  it  is  doubtful,  whether  he  re- 
lied on  the  fine,  or  on  the  devise;  and  it  will  be  found 
that  many  of  the  decisions,  on  questions  of  duplicity,  have 
turned  upon  this  mode  of  pleading.  In  Viner^s  Abridge 
wient,  {b)  ^*  Entry  sur  disseisin,  made  to  C  his  cousin,  whose 
heir  he  was,  {vtM,  C.  was  the  daughter  of  T.,  sister  of  the 
demandant),  the  tenant  said,  that  J.,  brother  of  the  de- 
mandant, whose  heir  the  demandant  was,  was  seised  in  fee, 
and  gave  to  T,  and  A.,  in  tail,  between  whom  C.  was  issue; 
andC.  died  without  heir  of  her  body,  and  J,,  the  brother, 
entered  as  in  his  reversion,  and  enfeofiied  the  tenant,  and  a£* 
ter,  by  his  deed,  released  to  the  tenant.  Judgment,  if  against 
the  deed,  comprehending  warranty,  &c.,  and  because  he 
relied  upon  the  deed,  with  warranty,  therefore  good,  not- 
withstanding that  he  alleged  tail,  where  the  demandant 
demanded  fee  simple,  and  the  feoffinent  and  release  with 
warranty."  So,  in  Comyns^s  Digest  (c),  it  is  said,  "  a  plea 
is  not  double,  if  one  matter  cannot  be  well  pleaded  without 
the  other,  and  the  defendant  rely  upon  one ;  as  if  two  sta- 
tutes be  pleaded  for  the  repeal  of  a  former  law,  if  the  one 
have  reference  to  the  other ;    so,  if  a  man  plead  a  feoff- 

(«)  Entre  brens  sur  disseisin,  {h)  Tit.  *'  Double  Pleas/'  A.  6?. 

277.  (c)  Tit.  «  Pleader,**  (E.  2.) 
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ment  with  warranty,  and  rely  only  on  the  warranty;  or  if 
the  defendant  plead  that  the  principal  rendered  himself 
and  died,  and  rely  on  the  death ;  so,  in  detinue,  if  the 
defendant  plead  that  the  plaintiff  married  after  bailment^ 
and  the  husband  released  to  him."  Here,  therefore,  the 
tenant  should  have  shewn  whether  he  meant  to  rely  on  the 
fine  or  not;  and  unless  this  mode  of  pleading  be  adopted, 
how  can  the  demandant  answer?  for,  if  he  traverse  the  de- 
vise, he  will  leave  a  complete  defence  admitted  on  the  re- 
cord, vix^  a  fine  levied  by  disseisors ;  or,  if  he  traverse 
the  fine,  a  complete  defence  will  be  also  left  admitted,  rix, 
the  devise,  which  renders  his  heirship  of  no  avail :  and  he 
cannot  traverse  both. 

As  to  the  second  objection. — Although  the  plea  begins 
by  selecting  part  only  of  the  premises  mentioned  in  the 
count,  it  avers  that  the  demandant  ought  not  to  have  sei- 
sin of  all,  or  any  part,  and  concludes  by  praying  judgment 
of  all. — This  is  clearly  bad ;  for,  supposing  the  tenant  to 
have  shewn,  by  his  plea,  a  defence  as  to  the  portion  of  the 
premises  mentioned  in  the  introductory  part,  that  can  af- 
ford no  ground  for  judgment  as  to  the  whole.  In  a  per- 
sonal action,  where  particular  trespasses,  or  the  Uke,  are  se- 
lected from  the  declaration,  and  justified ;  after  the  qma 
sunt  eadem,  the  defendant's  prayer  of  judgment  is,  '^  if  the 
said  plaintiff  ought  to  have  or  maintain  his  action  thereof 
against  him,  &c. :"  and.  the  word  **  thereof  confines  the 
pn^yer  to  the  tirespasses  mentioned  in  the  introductory 
part  of  the  plea. 

As  to  the  third  objection. — The  fine,  as  pleaded,  does 
not  cover  the  premises  mentioned  in  the  introductory  part 
of  the  plea;  as  such  fine  appears  by  the  plea  itself  to  be 
levied  of  less. — The  introductory  part  of  the  plea  mentions, 
generally,  the  messuages,  mills,  bams,  stables,  out^houses, 
&c.  in  the  count,  which  are,  six  messuages,  six  mills,  two 
bams,  two  stables,  six  out-houses,  six  yards,  two  gardens, 
and  two  orchards ;  whereas  the  premises  in  the  fine  (ex- 
cept the  land)  consist  only  of  four  messuages,  one  cloth 
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nnlly  four  bamsi  four  stables^^ne  wharfyybffr  curtilages,  1827. 
four  gardens,  and  four  orchards.  A  fine  affecting  four  rowles, 
mewnages  and  one  cloth  mill  only,  cannot  be  a  bar  to  the  "^^T 
recoYery  of  nx  messuages  and  six  mills.  It  is  a  clear  and  Tenanu 
established  rule  of  pleading,  that  every  plea  must  be  a 
complete  answer  to  all  it  assumes,  in  its  introductory 
part,  to  answer.  One  of  the  most  recent  cases  in  support- 
of  this  doctrine  is  that  of  ThomoM  v.  Heatlwrn  (a),  where, 
to  a  declaration  in  assumpsit  by  the  assignees  of  a  bank- 
rupt, which  stated  that  the  defendant  was  indebted  to  the 
bankrupt  before  his  bankruptcy  in  1000/.  for  goods  sold,  &c., 
and  concluded  by  stating  that  the  plaintiff  had  sustained 
damage  to  that  extent ;  the  defendant  pleaded,  that  before 
the  bankruptcy,  upon  an  account  stated  between  the 
bankrupt  and  the  defendant,  the  latter  was  found  to  be 
uidebted  to  the  bankrupt  in  400/.,  for  which  said  sum  the 
bankrupt  drew  a  bill  upon  the  defendant,  which  the  de- 
fendant accepted  for  and  on  account  of  the  said  several 
premises  in  the  declaration  mentioned,  by  reason  whereof 
the  defendant  became  liable  to  pay  the  bill. — The  plaintiff 
having  replied  over,  it  was  held,  upon  demurrer  to  the  re- 
plication, that  the  plea  was  bad,  inasmuch  as  it  was  pleaded 
to  the  whole  of  the  demand,  and  the  giving  a  bill  for 
400^  was  not,  in  point  of  law,  a  satisfaction  of  1000/., 
the  amount  of  the  debt  claimed ;  and  Mr.  Justice  Bayley 
there  said,  '^  it  is  perfectly  clear  that  a  plea  which  professes 
to  be  an  answer  to  the  whole  declaration,  but  which  in  fact 
is  an  answer  to  part  only,  is  bad." 

As  to  the  fourth  objection. — The  plea  does  not  conclude 
with  a  verification  by  the  record,  as  to  the  fine ^  but  with 
a  general  verification. — It  should  have  been,  '^  and  this 
he,  the  said  tenant,  is  ready  to  verify  by  the  said  record." 
It  is  laid  down  in  Comyns's  Digest  (6),  that  if  a  matter  of 
record  be  pleaded,  the  plea  shall  conclude  "proutpatet 

(«)2BarD.&Cr«».477;.V.t'.3D.&R  647-  (6)TU.  "Plcader,"(E.29.) 
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per  recorduiH,*'  So  if  a  ma^r  be  pleaded,  proveable  only 
by  a  record,  and  the  plea  conclude  '^  et  hoc  paratusest  ve* 
rificarcy^  when  it  ought  to  be  "  prout  patet  per  recordums* 
it  is  bad ;  or,  if  it  conclude  to  the  country,  when  it  should 
conclude  to  the  record :  but  when  there  is  a  complete  is- 
sue between  the  parties,  viz,  a  direct  negative  and  affir- 
mative, the  plea  shall  conclude  to  the  country  (a).  It  must> 
however,  be  admitted,  that,  in  many  cases  where  matters 
of  record  are  mentioned  in  a  plea,  such  plea  may  some- 
times conclude  to  the  country;  but  this  is  where  some 
matter  of  fact  is  the  principal  thing  to  be  put  in  issue. 
Here,  the  Jlne  is  not  merely  mentioned  in  the  plea,  but  it  is 
the  principal  thing;  it  is  averred  as  the  record  of  the  ten- 
ant's right.  The  only  possible  ground  upon  which  the 
plea  can  for  a  moment  be  supported  against  the  objection 
of  duphcity,  is  this:  viz,  that  the  devise  is  only  inducement, 
and  the  Jine,  the  material  and  real  defence ;  and  this  can- 
not be  tried  by  a  Jury,  being  matter  of  record. 


Mr.  Serjeant  Peake,  contra,  — First,  There  is  no  du- 
plicity in  the  plea  to  which  the  objections  have  been 
raised;  for,  in  order  to  make  a  plea  double,  several  mat- 
ters of  defence  must  be  stated,  which  are  inconsistent 
witheach  other,  or  which  require  several  answers  to  the 
same  thing.  But  if  a  plea  contain  many  parts,  yet  all  form- 
ing but  one  connected  proposition,  it  is  not  double.  So  a 
plea  is  not  double,  where  one  matter  alleged  b  a  conse- 
quence of  the  other,  or  is  pleaded  only  by  way  of  induce- 
ment; as  in  the  case  put,  of  detinue  by  a  married  woman, 
where  the  defendant  pleaded,  that,  after  bailment  of  the 
goods  to  him  by  the  plaintiff,  she  married,  and  that,  dur- 
ing such  marriage,  the  husband  released  to  the  defendant 
all  actions,  &c.;  and  it  was  objected,  that  the  plea  was 
double,  viz,  property  in  the  husband  by  intermarriage. 


(«)  Comyns's  Digest,  tit,  "  Plieader,"  (E.  32). 
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and  a  release  by  him;  yet  it  was  resolved  not  to  be  double, 
because  the  defendant  could  not  plead  the  release  without 
shewing  the  marriage.  Although,  tiberefore,  the  plaintiff's 
coverture  might  have  been  a  defence,  yet,  as  it  was  only 
pleaded  by  way  of  inducement,  it  was  held  to  be  good. 
Here,  however,  there  is  no  inconsistency  on  the  face  of 
the  plea.  It  was  incumbent  on  the  tenant  to  shew  that 
the  parties  levying  the  fine  were  seised,  and  that  such  sei- 
dn  was  created  by  the  devises  of  Sandford  and  TimbreU. 
It  may  be  said,  that  this  mode  of  pleading  is  inconvenient; 
but  if  any  allegation  in  a  plea  be  disproved,  the  plea  is 
void  altogether,  on  the  well-known  principle,  that  a  plea 
which  is  bad  in  part,  is  bad  as  to  the  whole.  A  party,  by 
traversing  one  fact,  does  not  thereby  admit  others  con- 
tained in  the  plea,  and  which  are  not  traversed.  In  Co- 
mynis  Digest  (a),  it  is  laid  down  as  a  general  rule,  that  a 
plea  is  not  double,  where  one  matter  alleged  is  pleaded  on- 
ly as  inducement  to  the  other.  In  Calfe  v.  Nevil  (6),  which 
was  an  action  of  scire  fcunas  against  bail,  they  pleaded, 
that,  after  the  scire  facias  returned,  and  shortly  after 
judgment,  their  principal  brought  a  writ  of  error,  pending 
which  he  rendered  himself  to  prison  in  discharge  of  his 
bail,  and  there  died,  and  the  plaintiff  demurred  to  the 
plea,  on  the  ground  that  it  was  double*  But  the  Court 
held  otherwise,  as  the  principal's  rendering  himself  to  pri- 
son, and  being  imprisoned,  were  but  inducement  to  his 
dying  there.  In  Plowdens  Commentaries  (c),  it  is  said, 
that  **  to  allege  two  descents  in  tail  does  not  make  a  plea 
double,  for  one  answer,  viz.  ne  dona  pasy  makes  an  end  of 
the  whole ;  so  that  the  descents  are  not  the  most  substan- 
tial parts  of  the  matter,  but  the  gift,  and  in  shewing  of  the 
gift,  the  defendant  must  shew  how  it  came  to  the  last  issue; 
and,  forasmuch  as  he  is  necessarily  compelled  to  do  that, 
it  is  not  double.**     Here  it  was  not  sufficient  for  the  tenant 


1827. 

RoWLBt, 

Demandant ; 

LUITY, 

Tenant 


(a)  Tit.  "Pleader,"  (E.  2).         ih)  Poph.  185.  (c)  Page  140. 
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1827. 

EOWLES, 

Demandant ; 

LUSTT, 

Tenant 


to  traverse  the  demandant*8  title ;  it  was  necessary  for  him 
to  deduce  his  own;  and  the  entry  cited  from  Rattal  is  an 
'authority  to  shew  that  it  was  incumbent  on  him  to  do  so; 
and  although  it  has  been  said,  that  the  tenant  should  have 
concluded  his  plea  by  relying  on  the  fine,  yet  that  objec- 
tion was  not  raised  by  the  demurrer;  arid  thf  devises  were 
matters  in  pais,  and  might  have  been  traversed. — Secondly^ 
It  has  been  said,  that,  although  the  plea  begins  by  select- 
ing part  only  of  the  premises  mentioned  in  the  coimt,  yet 
it  avers,  that  the  demandant  ought  not  to  have  seisin  of 
all,  and  concludes  by  praying  judgment  o^the  whole.  But 
the  Court  have  authority  to  order  a  right  judgment  to 
be  entered  up,,  although  the  prayer  at  the  conclusion  of  the 
plea  be  improper ;  and  if  so,  the  judgment  must  be  entered 
for  the  messuages  and  lands  in  the  introductory  part  of  the 
plea  mentioned.  In  Le  Bret  v.  PapiUon  (a),  where  one, 
who  was  an  alien  amy  at  the  time  of  action  brought,  be- 
came an  alien  enemy  before  plea  plecided;  and  the  defend- 
ant pleaded  in  bar,  that  the  plaintiff  ought  not  to  have  or 
maintain  his  action,  ^'because  he  was,  before  and  at  the 
time  of  exhibiting  his  bill,  and  now  is,  an  alien  enemy, 
&c.^  and  concluding,  that  therefore  the  plaintiff  ought  to 
be  barred  from  having  or  maintaining  his  action  &cJ;  to 
which  the  plaintiff  replied,  that,  at  the  time  qf  exhibiting 
his  bill,  he  was  an  alien  amy;  wherefbre  he  prayed ^'tM^ 
ment  and  his  damages:  to  which  there  was  a  special  demur- 
rer, as  it  did  not  answer  the  whole <^ the  defendants  plea. 
Although  it  was  held  that  the  plea  was  ill  pleaded,  yet,  as 
the  Court  were,  ex  officio,  bound  to  give  such  judgment 
as  appeared,  upon  the  whole  record,  to  be  proper,  without 
regard  to  the  issues  found  or  confessed,  or  to  any  imper- 
fection in  the  prayer  of  judgment,  on  either  side;  and 
as  it  appeared  upon  the  whole  record,  that  the  plaintiff 
was  then  an  alien  enemy,  and  therefore  incapable  of  main- 


(a)  4  East,  502. 
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tainiog  further  his  suit,  judgment  was  given,  that  he  be  1B27. 
barred  fmm  furiker  having  or  maintaimng  his  action^  rowleiT 
and  Lord  EUenboraugh  there  said,  **  it  is  also  urged  on  l>tiDaiidaiit( 
the  iMurt  of  the  defendant,  that  even  if  the  plea  be  bad,  as  T«Miit 
pleaded  in.  bar  generally,  yet,  that  the  replication  is  bad, 
in  praying  a  judgment  for  damages,  which  cannot  be  given 
in  favour  of  fliis  plaintifi^  inasmuch  as  he  appears  by  the 
lecord  to  be  now  an  aUen  enemy,  and  of  course  incapa- 
ble of  recovering  damages.  And  on  this  account  it  is  con- 
tended, that,  inasmuch  as  the  plaintiff  cannot  recover  the 
judgment  he  furays,  he  must  be  barred  from  maintain- 
ing Us  action  generally,  according  to  the  prayer  of  the 
deiendant*s  plea.  But  this  by  no  means  follows;  for  the 
Court  may,  and  ou^t,  ejc  iffflcio,  to  give  such  judgment, 
on  the  whole  record,  as  ought  to  be  given,  without  regard 
to  the  issues  found*  oi^to  any  imperfection  in  the  prayer  of 
judgment  made  on  either  side.  In  Plowd.  66,  Montague , 
C.  J^,  speaking  of  the  plea  of  the  defendant  in  that  case, 
says,  ^  He  ou^t  to  have  concluded  non  est  factum,  and 
not  judgment  si  actio,  as  he  has  done ;  for  which  reason 
the  conclusion  is  bad.  Further,  inasmuch  as  the  conclu- 
sion: in  this  point  is  bad,  it  is  to  be  seen  what  shall  be  done 
if  it  appear  to  us  Judges  that,  upon  the  matter  in  law,  the 
deed  is  void;  and  it  seems  to  me  (he  says)  that  we,  by 
our  office,  ought  to  give  judgment  against  the  plaintiff; 
for,  although  the  defendant  may  not  take  the  advantage, 
yet,  inasmuch  as  it  appears  to  us  that  the  plaintiff  has  no 
cause  of  action,  we  ought  to  give  judgment  against  him.* 
And  afterwards,  p.  69,  ^  he  shall  have  benefit  by  the  of- 
fice of  the  Judge,  notwithstanding  the  bad  conclusion  to 
the  action,  as  I  have  said  before.'  So  also  in  Fraunceis 
case  (a),  and  WestUe  v.  King(b),  to  the  same  effect.  And, 
indeed,  if  it  were  necessary  to  cite  authorities  on  such  a 
subject,  in  Kirk  v.  Nowell  (e),  and  in  many  other  cases, 

(«)  8  Co.  93.  {h)  Winch,  75.  (c)  1  Term  Rep.  126. 
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1827-  j  udgment  has  been  entered  up  according  to  the  right  appear- 
RowLEi,  ingin  &vour  of  the  plaintiff,  on  the  whole  record,  notwitbt- 
^hvnr^'  s^n^^g  ^^  issucj  on  a  bad  plea  in  bar,  found  against  him.  In 
TeMot  Streetv.  HopkinsanBnd  others  (a) ,  the  Court  held  express- 
ly, that  they  were  not  bound  by  the  prayer  of  an  improper 
judgment ;  and  therefore  pronounced  the' rule,  '^  that  the 
plaintiff  in  error,  in  that  case,  should  be  barred,  contirary  to 
the  terms  of  the  defendant's  prayer,  which  was,  that  judg- 
ment might  be  affirmed."  That  principle  has  been  since  re- 
cognised in^the  case  of  The  £in^  v.  Skake8pear{b\  where  a 
distinction  was  taken  between  pleas  in  abatement,  and  pleas 
in  bar.  *  There,  a  plea  of  misnomer  in  abatement,  conclud- 
ed with  praying  judgment  o/*  the  said  indictment,  instead 
of  on;  and  Lord  EUenborough  said,  **  if  this  were  the 
case  of  a  plea  in  bar,  the  Court  would  give  that  judgment 
which,  upon  the  whole  of  the  record,  appeared  to  be  the 
proper  judgment,  though  not  regularly  prayed  for  by  the 
party.  But  in  abatement  the  Court  will  give  no  other 
than  the>  pi^oper  judgment  prayed  for  by  the  party;** 
and  in  Athdood  r.  Davis  (e),  where  the  proceedings  were 
by  bill,  and  the  defendant's  plea  in  abatement  concluded 
with  a  prayer  of  judgment  of  the  torii  and  declaration 
founded  thereon;  although  such  plea  was  hdd  bad  on 
special  demurrer,  yet  Mr.  Justice  Bdyhy  sliid  ^'  thei'e  is 
a'  distincti<!^  between  a  plea  in  bar,  and^'a  plea  in  abate- 
ment; in  the  former,  the  party  may"  have  a  right  judg- 
ment upon  a  wrong  prayer,  but  not  in  the  latter."  'These 
cases  are  precisely  in  point  to  shew  that  the  second  objec-^ 
tion  to  this  plea  cannot  be  supported.  Thirdly. — It  has 
been  contended,  that  the 'fine,  as  pleaded,  does  not  cover 
the  premises  mentioned  in  the  introductory  part  of  the 
plea,  as  the  fine  set  out  in  the  plea  appears  to  be  levied 
of  less.  But  that  objection  cannot  avail  on  demurrer. 
It  is  a  matter  of  fact  to  be  proved  at  tfa^  trial.     The  de- 


(a)  2  Str.  1066;  and  Rep.  Temp,    {b)  10  East,  83. 
Hardw.  345.  (c)  1  Bam.  &  Aid.  1/2. 
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scriptkm  of  boSdings  erected  on  land,  may  vary  according 
to  drciinittancee;  and  the  fine  need  not  be  confined  in 
terms  to  the  actual  description  of  the  premises  therein 
ecmtained;  and  it  is  quite  clear,  that  if  a  fine  be  levied  of 
lands,  it  will  carry  all  the  buildings  erected  thereon* 

The  learned  Serjeant  was  about  to  argue  on  the/ourik 
objectioD,  asito  the  plea's  not  condudii^  with  a  venficsr* 
tion  by  the  record,  as  to  the  fine,  wben  he  was.  stopped  by 
the  Court,  who  said,  that  he  need  not  trouble  himself  on 
that  point. 

Mr.  Seijeant  BusstU,  in  reply. — ^The  plea,  <at  least, 
causes  a  serious  inconvenience  to  the  demandant,. as,  whe- 
ther he  traverse  the  devise,  or  the  fine,  a  complete  defence 
will  be  left  admitted  on  the  record*  There  nn^st  be  one 
connected  defence;  and  there  cannot  be  a  connection  .of 
separate  defences.  In  Vinera  Abridgfneni{a)f,  ^^  in  an 
entry  in  nature  of  assize,  the  defendant  pleaded  that  he 
was  in  by  lease  for  forty  years  of  the  lease  of  the  predeces- 
sor pf  the  plaintiff,  by  indenture,  and  so  had  he  nothing 
but  for  terms  of  years,  and  that  the  demandant  himself  was 
seised  of  the  frank-tenement;  and  there  was  judgment  of 
the  writ ;  the  whole  Court  held,  that  this  was  a  double  plea, 
vis.  lease  by  indenture,  and  that  the  plaintiff  himself  was 
seised  of  the  frank-tenement;  for  if  the  plaintiff  ani^wered 
to  the  lease,  the  other  might  demur,  because  he  did  not 
deny  but  tliat  he  himself  was  tenant  of  the  frank-tene- 
ment; and  if  he  answered  to  the  frank-tenement,  the 
other  might  likewise  rely  upon  the  lease  by  indenture, 
which  is  estoppel;  by  which  be  was  awarded  to  hold  him  to 
die  one ;  and  so  he  did,  vix.  that  the  plaintiff  himself  was 
tenant."  So  here,  the  tenant  should  either  have  relied  on 
the  devise,  or  on  the  fine ;  and  the  plea  is  bad  at  all  events, 
by  praying  judgment  of  the  whole  of  the  premises,  as  it 
commences  by  stating  part  only. 

(fl)  Tit.  **  Double  Picas,"  A.  68. 
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1827.  The  Court  proposed  that  the  plea  should  be  amended, 

RowLBs,       uul  the  demuirer  withdrawn;  vrhich  not  being  acceded  to 

^^^^^^^^     on  the  part  of  the  demandant,  they  took  time  to  consider : 

TcBuit       aQ(},  on  this  day^  Mr.  Justice  Park  delivered  the  judgment 

of  the  Ckmrt  as  follows  :-r- 

This  case  comes  before  the  Court  upon  a  demurrer  to  a 
plea  tp  ft  writ  of  entry.  Thie  plea  on  which  this  question 
arises,  is  in  substance  as  follows,  viz,  "  as  to  the  said  mes- 
suages, mills,  barns,  stables,  out-houses,  gardens,  orchards, 
and  ^AtWy  acres  of  land,  &c.,  parcel  of  the  said  land  in  the 
said  count  mentioned,  the  demandant  ought  not  to  have 
his  seism  of  the  messuages  or  tenements,  with  the  land 
and  appurtepances,  in  the  count  mentioned,  or  any  part 
ther^f ;  because,  although  true  it  is,  that  Robert  Sand' 
fardf  deceased,  was,  in  his  life  time,  and  at  the  time 
of  his  death,  seised  in  fee  of  the  messuages,  &c.,  ip 
the  introdactory  part  of  the  plea  mentioned,  and,  being  so 
seised,  made  his  wiH,  and  devised  the  premises  to  one 
Timbrell  m  fee,  who  afterwards  devised  them  to  his  sister 
JSusannuh,  the  wife  of  Richard  Demuson  Cumberland^ 
and  her  heirs  for  ever ;  who,  in  Trimty  Term,  59  Geo*  8»  . 
levied  a  fine,  in  this  Court,  with  proclamations,  to  the  ten^ 
ant,  of  all  the  tenements  in  the  introductory  part  of  the 
plea  n^ntioned,  and  tlie  land  whereon  the  buildings  thmi 
stood,  by  the  description  off /our  meesuages,  one  cloCk 
mill,  /our  bams,  /our  stables,  one  wharf,  /our  curtila^^^ 
/our  gardens,  /our  orchards,  thirty  acres  of  land,  thirty 
acres  of  meadow,  and  thirty  acres  of  pasture,  with  the  ap> 
purtenances."  The  tenant  then  a/verred,  that,  after  the 
levying  of  the  fine,  he  entered  upon  the  said  messuages, 
and  that  by  force  of  the  fine  so  bad  and  levied,  and  by 
JGpi;8e<of  the  statute  for  converting  uses  into  possession,  he 
became,  and  was,  and  yet  is,  seised  in  his  demesne  as  of 
freehold  for  the  term  of  his  hfe.  Wherefore  he  prayed 
judgment,  if  the  demandant  ought  to  have  his  seisin  of  and 
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in  the  mesmages  or  tenements,  with  the  bnd  md  appur-  1627. 
tenances,  in  die  count  metttkmecL  This,  it  is  said,  is  da-  a^^!^ 
jdici^  in  pleading;  for  that  either  of  the  natters  men-  Dew«n««nt; 
tioned,  twa.  die  devSse  bj  TbrnbreU^  or  the  fine  levied  hy  T^mii 
lauty^  the  plaintiff,  and  Cumberland  and  his  wife,  defor- 
ciants, farnishes  a  complete  defence,  and  ought  not  to 
have  been  induded  in  the  same  plea.  We  ar^,  however, 
of  opinion,  that  there  is  no  ground  ibr  diis  objection.  No 
matter  will  operate  to  makt^  a  pleading  double,  that  is  only 
pleaded  as  a  necessary  inducettietit  to  anotber  aUega- 
tion.  I  admit  the  nde  hid  downf  by  Lord  Chief  Baron 
Cbmymr  (d^,  that  if  a  plea  oontain  duplicity,  and  allege 
several  distinct  matters  (which  requiref  several  and  distinct 
answers)  to  the  same  thing,  it  wotdd  be  bad.  But  no 
natters,  however  muhiiarious,'  wiB  operate  to  make  a 
pleading  double,  provided  that  aO  taken  together  consti- 
tute but  one  connected  proposition,  or  entire  point.  Try 
the  present  c&se  by  this  nde,  and  it  will  be  found,  that 
though  there  be  a  devise  stated  by  Tbnbrell  to  Mrs.  Cum- 
berland, and  a  fine  levied  by  her  and  her  husband,  they 
constitnte  but  one  «itire  proposition,  one  entire  point  of 
defencie.  Thus,  if  to  an  action  of  assault  and  false  impri- 
sonment (&),  the  defendant  plead  that  he  arrested  the 
plaintiff  on  a  suspicion  of  felony,  he  may  set  forth  any 
drcuinsfahces  of  suspicion,  though  each  circumstance  may 
done  be  sufficient  to  justify  the  arrest;  for  all  of  them 
taken  together  do  but  amount  to  one  connected  cause  of 
suspicion* 

The  true  rule  in  pleading  I  take  to  be  this,  that  du- 
plicity is,  where  two  distinct  matters,  not  being  part  of  one 
entire  defence,  are  attempted  to  be  put  in  issue.  But  this 
can  never  apply  to,  nor  does  it  ever  preclude  a  person  from, 
introducing  several  matters  into  a  plea,  if  they  be  constitn- 


(«)  Com.  Dig.  tit.  "  Pleader,"         {b)  Vin.   Abr.    tit.    "  Double 
(E.2.)  PI«I8/»A.7. 
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1827-        ent  parts  of  the  same  defence.   For  though  it  be  true  that 
RowLBfl,       issue  must  be  taken  on  a  single  pointy  yet  it  is  not  neces- 
^^^[J^jj^J^     saiy,  nor  ever  can  be,  that  such  single  point  must  consist 
TeiMnt^        ojily  of  one  single  fact.    This  is  well  illustrated  by  the 
case  of  Robinson  ▼.  Rayley  (a),  where ji  to  an  action  of  tres- 
pass the  defendant  had,  amongst  other  things,  pleaded  a 
right  of  common ;  and  the  plaintiff*,  in  his  replication,  tra- 
versed that  the  cattle  were  the  defendant's  own  cattle, 
that  they  were  levant  and  couehant^  and  that  they  were 
commonable  cattle ;  to  this  there  was  a  special  demurrer, 
thai  the  replication  was  multifarious,  and  that  several  mat- 
terip  specifying  them,  were  put  in  issue,  whereas  only  one 
single  matter  ought  to  have  been  so.    Lord  Mansfield^s 
judgment  upon  this  point  was  as  follows: — *'  The  substan- 
tial rules  of  pleading  are  founded  in  strong  sense,  and  in 
the  soundest  and  closest  logic;  and  so  appear,  when  well 
understood  and  explained ;  though,  by  being  misunderstood 
and  misapplied,  they  are  often  made  use  of  as  instruments 
of  chicane.     As  to  the  present  case,— it  is  true,  you  must 
take  issue  upon  a  single  point ;  but  it  is  not  necessary  that 
this  single  jpofn^  should  consist  only  of  a  single  fact.   Here 
the  poiiU  is,  the  cattle  being  entitled  to  common.    This  is 
die  single  point  of  the  defence.     But  in  fact  they  must 
be  both  his  oum  cattle,  and  also  levant  and  coiichant; 
which  are  two  different  essential  circumstances  of  their  be- 
ing entitled  to  common,  and  both  of  them  absolutely  re- 
quisite." 

We  are  therefore  of  opinion  that  there  is  no  duplicity  in 
this  plea.  The  tenant  has  chosen  to  set  out  his  whole 
title;  which,  though  it  may  consist  of  several  matters,  con- 
duces to  one  common  end,  viz.  a  complete  bar^4f  true,  to 
the  claim  of  the  demandant. 

The  second  objection  is,  that  the  introduction  to  the  plea 
selects  only  a  part,  and  yet  concludes  as  to  the  whole.    To 

(a)  1  Bur.  316. 
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this  the  Court  answer,  that  this  prayer  to  a  plea  in  bar  may         18^. 

be  set  right.    In  Le  Bret  v.  PapiUon^  Lord  EUefkborougk      roWlks, 

said  (a),  *^  in  many  cases  judgment  has  been  entered  np,     ^^Tlufi^'' 

according  to  the  right  appearing  in  iavour  of  the  pkintiff;        Teaut. 

on  the  whole  record,  notwithstanding  an  issue,  on  a  bad 

plea  in  bar,  found  against  him*    In  Street  v.  Hopkinatm 

and  others  (6),  the  Court  held  expressly,  that  they  were 

not  bound  by  the  prayer  of  an  improper  judgment;  and 

dierefore  pronoimced  the  rule,  that  the  plaintiff  in'  error 

in  that  case  should  be  barred,  contrary  to  the  terms  of 

the  defendants*  prayer,  which  was,  that  the  judgment 

might  be  affirmed.**    The  same  doctrine  was  established  in 

The  King  v.  Shakespear  (c);  and,  in  Attwoody.  Davis  {d), 

Mr.  Justice  Bayley  said,  '^  there  is  a  distii^tion  between 

a  plea  in  bar,  and  a  plea  in  abatement;  in  the  former,  the 

party  may  have  a  right  judgment  on  a  wrong  prayer,  but 

not  in  the  latter." 

The  third  objection  is,  that  the  fine,  as  pleaded,  does 
not  cover  all  the  premises  in  the  declaration  or  plea 
mentioned,  for  that  the  plea,  in  its  introductory  part, 
speaks  of  six  messuages,  whereas  the  fine  speaks  only  of 
faurm  But  the  plea  states,  that  the  fine  was  levied  ^'  of 
M  the  messuages  in  the  introductory  part  of  the  plea 
mentioned,  and  the  land  whereon  the  said  buildings  now 
stand,  by  the  description  ot/our  messuages,  &c.'*  There- 
fore we  say,  it  will  be  a  matter  of  fact,  to  be  proved  by 
the  evidence,  whether  or  not  this  allegation  be  true  • 

The  fourth  objection  is,  that  this  fine  is  not  verified  by 
the  record.  This  argument  is  not  true  in  fact ;  for,  after 
setting  out  the  fine,  the  plea  says,  ^*  as  by  the  said  fine, 
and  proclamations  made  thereon,  now  remaining  in  the 
said  Court  of  the  Bench  more  fully  appears."  But  it  is 
said  that  this  averment  ought  to  have  formed  the  condu- 

(a)  4  East,  509.  (c)  10  East,  83. 

[h)  2  Str.  1055 ;  S.  C.  Cas.  temp.         {d)  1  Barn.  &  Aid.  172. 
Htfdw.  345. 
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LUSTT, 

Tenant 


sion  to  the  whole  plea.  It  seems  to  us  that  this  would* 
have  been  absurd;  for  the  fine  does  not  constitute  the 
whole  of  the  defence.  The  plea  is  made  up  of  seve- 
ral distinct  matters,  though  conducing  to  one  point;  vix. 
the  tenant!s  title.  The  tender,  therefore,  in  conchidoni 
to  the  Court,  must  be  on  the  whole  matter;  and  though 
one  of  the  matters  be  upon  the  fine,  which  is  verified  by 
the  record  in  its  proper  place,  yet  it  would  not  have  been 
true,  that  the  whole  matter  of  the  plea  was  verified  by  the 
record,  when  a  part  of  that  plea  was  the  devise  to  Mra. 
Cumberland,  which  does  not  appear  by  any  matter  of  re- 
cord. For  these  reasons,  we  are  of  opinion  that  there 
must  be — 

Judgment  for  the  tenant. 


Prida^t 
Nov.  ^rd. 

A  party  outlaw- 
ed can  only  ap- 
pear in  Court 
for  the  purpose 
ofreTersinghis 
outlawry. 

Where,  there- 
fore, a  defend- 
ant, the  grantor 
of  an  annuity, 
who  had  been 
outlawed  in  an 
action  in  the 
Court  ofKing*t 
Bench,  for  ar- 
lean,  applied  to 
this  Court  to  set 
aside  the  securi- 
ties, on  the 
ground  of  an  il- 
legality in  the 
grant  hi  the  first 
instance: — 
Held,  that  he 
could  not  be 
heard. 


LOUKES  r.  HOLBECIIE. 

A  RULE  was  obtained  by  Mr.  Serjeant  Wilde  in  the 
last  Easter  Term,  to  shew  cause  why  an  annuity,  granted 
by  the  defendant  to  the  plaintiff,  should  not  be  set  aside, 
and  the  indenture  and  warrant  of  attorney,  given  and  exe- 
cuted for  the  same,  delivered  up  to  be  cancelled,  and  the 
judgment  vacated,  on  the  grounds,^r«/,  that  part  of  the 
consideration-money  for  such  annuity  was  retained  by,  or 
returned  to,  the  plaintiff,  or  his  agent;  and  secondly,  that 
the  memorial  was  defective,  in  not  correctly  setting  out 
the  annuity,  or  the  consideration  paid  for  the  same,  or  the 
term  for  which  such  annuity  was  to  be  paid. 

Mr.  Serjeant  Bosanquet  shewed  cause,  on  affidavits, 
which  stated,  that  the  annuity  was  granted  in  January, 
181S,  and  paid  by  the  defendant  until  1823,  without  any 
objection  having  been  raised.  That  the  plaintiff  (the  gran* 
tee)  died  in  that  year;  and  that  a  person  of  the  name  of 
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HickSf  who  negotiated  for  the  annuity^  adhk  agenti  and 
was  present  at  the  execution  of  the  deeds^  had  died  two 
years  previously.      That  after  the  de^th  of  the  gratt^     Holmche. 
tae^  fw.  in  Hilary  Term,  1885,  his  ezecufnrs  arrested 
the  defisndant  for  a  half-yearns  arrears  of  the  annuity^  on 
process  issued   oat  of  the  Court  of  King's  Benchf  on 
which  they  obtained  judgment,  and  proceeded  to  out* 
kwry  against  him  in  that  snit^    That  the  defendant,  in 
TVwifl^y  Term  in  that  year,  obtained  a  rule,  in  that  Courti 
to  set  aside  the  annuity,  and  that  the  securities  might  be 
delivered  up  to  be  cancelled,  on  the  grounds  of  a  reten- 
tioQ  of  part  of  the  consideration,  by  the  plaintiff  or  his 
sgent,  and  a  defect  in  the  memorial ;  which  rule  was  dis^ 
chaiged  with  costs  in  Miehaehnas  Term  following.    That 
such  costs  had  been  afterwards  taxed,  but  not  yet  paid 
by  the  defendant ;  and  that  he  had  also  moved  the  Court 
of  King's  Benehy  that  the  proceedings  on  the  outlawry 
might  be  stayed;  which  rule  was  also  discharged  with 
costs.    The  plaintiff's  attorney  also  swore  that  be  believed 
that  the  defendant  had  for  some  time  past  absented  him- 
self by  fraud  and  covin,  to  avoid  legal  process,  and  that  he 
was  then  residing  out  of  the  jurisdiction  of  this  Court.    Un- 
der these  circumstances,  the  learned  Serjeant  objected,  in 
the  first  instance,  that,  as  the  defendant  had  been  out- 
lawed in  art  action  brought  against  him  by  the  executors 
of  the  grantee,  in  the  Court  of  Kings  Bench,  for  the  ar- 
rears of  the  annuity  now  sought  to  be  set  aside,  he  was 
Dot  in  a  situation  to  make  the  present  application;  nor 
could  he  be  heard  in  this  Court  for  the  purpose  of  im- 
peaching the  anniiity,  and  more  particulariy  so,  as  the 
costs,  as  taxed,  on  the  former  motions  made  by  him  ia,  the 
Court  of  King's  Bench,  had  not  yet  been  paid. 

Mr.  Seijeant  Wilde,  in  support  of  his  rule. — Although 
the  defendant  has  been  outlawed,  yet  that  does  not  disable 
him  from  making  the  present  application  to  set  aside  the 
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1827.  annuity  on  which  the  outlawry  proceeded  in  the  Court  of 
LouKM  King's  Bench.  If  a  writ  of  error  be  brought  to  reverse 
an  outlawry,  outlawry  in  another  suit  cannot  be  set  up 
against  it;  nor  when  a  party  outlawed  brings  a  writ  of  er- 
ror to  reverse  an  outlawry,  shall  outlawry  in  that  suit,  nor 
any  stranger's,  disable  him;  for,  if  he  were  outlawed  at  se- 
veral men's  suits,  and  one  should  be  a  bar  to  another,  he 
could  never  reverse  any  of  them:  and  if  it  be  for  error  in  the 
same  outlawry,  the  outlawry  itself  is  no  objection ;  for  that 
would  be  exceptio  ejusdem  ret  cujuspetitur  dissoluiio  (a). 

The  Court  required  a  copy  of  the  record  of  the  out- 
lawry to  be  produced,  as  well  as  an  affidavit  of  the  identi- 
ty of  the  defendant;  as  if  the  record  were  looked  at,  it 
might  appear  that  he  had  not  been  duly  outlawed;  and 
they  ordered  the  rule  to  be  enlarged  to  the  first  day  of 
this  Term  for  that  purpose,  Lord  Chief  Justice  Best  ob- 
serving, that  the  proceedings  to  outlawry  had  taken  place 
for  non-payment  of  the  arrears  of  the  annuity  now  sought 
to  be  set  aside ;  and  that  the  defendant  could  raise  no  de- 
fence, either  at  law  or  in  fact,  till  the  outlawry  was  got  rid 
of.  Neither  could  he  move  to  set  aside  the  annuity  till 
the  outlawry  were  reversed ;  this  not  being  an  application 
to  reverse  or  set  it  aside,  as  in  Gilbert^  but  an  attempt  to 
put  in  a  defence  before  the  outlawry  is  reversed.  The 
rule  was  enlarged  accordingly. 

Mr.  Serjeant  Bosanquet^  on  a  former  day  in. this  Term, 
produced  a  copy  of  the  record  of  the  outlawry^  together 
with  an  affidavit  of  the  identity  of  the  defendant,  and 
also  an  affidavit,  stating  that  the  defendant,  in  the  last 
Term,  had  obtained  a  rule  nisi  in  the  Court  of  King^s 
Benchy  to  reverse  the  outlawry,  and  that  such  rule  had 
been  discharged  with  costs.  The  learned  Serjeant  sub- 
mitted, that  it  was  quite  clear,  that  the  defendant  could 

(a)  (Jilb.  C.  P.  3d  Ed.  197. 
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not  be  beard  on  this  motion^  as  he  could  only  appear  in  1^* 
Court  for  the  purpose  of  reversing  or  setting  aside  the  out-  Loukes 
lawryj  which  might  be  done  by  motion,  or  writ  of  error ;  holmche. 
and,  as  the  proceedings  to  outlawry  were  instituted  and 
carried  on  in  the  Court  of  King^s  Bench,  this  Court  can- 
not interfere  in  setting  aside  the  annuity,  as  the  appli- 
cant has  no  locus  standi  injudicio.  In  Griffith  v.  Middle- 
ton  (a),  in  audita  querela  to  avoid  a  statute  upon  the  sta- 
tute of  usury,  the  defendant  pleaded  outlawry  in  the 
plaintiff,  at  the  suit  of  J.  S.,  and  it  was  insisted  on  demur- 
rer, that  outlawry  in  that  suit,  which  was  only  by  way  of 
discharge,  and  not  to  recover  any  thing,  was  not  pleada- 
ble. But  it  was  adjudged,  that  a  person  outlawed  is 
not  receivable  to  sue  in  any  Court,  unless  it  be  to  reverse 
his  own  outlawry;  and  Lord  Chief  Justice  Montague  said, 
**  where  the  action  is  ad  lucrandum,  there  ought  to  be  abi- 
lity in  the  person ;  and  it  is  all  one  to  gain  by  way  of  dis- 
charge, as  by  way  of  perquisition.**  That  is  the  true  prin- 
ciple, and  expressly  in  point  to  shew  that  the  defendant  is 
not  aif  present  entitled  to  make  this  application  to  the  Court. 

Mr.  Seijeant  Wilder  in  support  of  the  rule. — The  out- 
lawry in  this  case  cannot  be  urged  as  an  objection  to  the 
present  application.     The  outlawry  was  founded  on  an  ac- 
tion brought  against  the  defendant,  in  the  Court  of  King's 
Bench,  to  recover  the  arrears  of  the  annuity  which  the  de- 
fendant now  seeks  to  vacate  altogether,  on  the  ground 
of  an  ill^ral  retention  of  part  of  the  consideration  mo- 
ney by  the  plaintiff  or  his  agent,  at  the  time  the  annuity 
was  granted.     It  is  most  material  to  ascertain  whether  the 
grant  were  void  or  not  in  the  first  instance,  that  being  the 
foundation  of  the  outlawry;  and  if  the  grant  were  invalid 
or  illegal,  the  grantor  may  apply  to  set  aside  the  annuity ; 
and,  according  to  the  rule  laid  down  in  Gilbert,  his  hav- 

(a)  Cro.  Jac  425. 
VOL.  I.  K 
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1827.  ing  been  outlawed  in  the  same  suit  is  no  bar,  as  he  seeks  to 
LouKEB  attack  the  ground  on  which  the  outlawry  proceeded,  and 
the  whole  fabric  on  which  it  rests.  The  case  of  Griffith  ▼• 
Middleton  is  distinguishable  from  this,  as  a  judgment  in 
audita  querela  not  only  operates  by  way  of  discharge, 
but  restores  the'  party  to  all  he  had  lost.  In  Bacon's 
Abridgment  (a),  it  is  laid  down,  that  outlawry  may  be 
pleaded  to  a  bill  in  equity,  as  ^ell  as  to  an  action  at  common 
law;  but  that,  if  the  bill  be  for  relief  against  an  action 
at  law,  and  an  outlawry  be  pleaded  by  the  defendant  in 
the  same  action,  it  will  not  be  allowed;  because  the  out- 
lawry is  part  of  the  grievance,  and  it  is  exceptio  ejusdem 
rei  eujus  petitur  dissolution  In  Mitford's  Pleadings  in 
Chancery  {b),  it  is  said,  that  a  plea  of  outlawry,  in  a  suit 
for  the  same  duty  or  thing  for  which  relief  is  sought  by  the 
bill,  is  insufficient,  according  to  the  rule  of  law,  and  shall 
be  disallowed  of  course,  as  put  in  for  delay.  If,  there- 
fore, the  defendant  had  sought  to  be  relieved  from  the 
payment  of  this  annuity  by  a  bill  in  Equity,  instead  of  by  an 
application  to  this  Court,  as  the  outlawry  was  for  the^same 
thing  for  which  telief  was  sought,  the  outlawry  could  not 
be  pleaded;  and  here,  as  it  was  founded  on  the  grant  of 
the  annuity,  the  defendant  may  attack  it  on  the  ground  of 
illegality  in  the  grant ;  and,  if  the  deeds  be  set  aside,  the 
outlawry  must  fall  to  the  ground.  Although  the  outlawry 
was  founded  on  the  judgment  in  the  Court  o(  Kings  Bench, 
it  is  clear  that  the  defendant  had  a  right  to  apply  to  the 
Court  of  Chancery.  So  this  Court  haairby  the  statute  17 
Geo*  3,  c.  26,  a  special  and  equitable  jurisdiction  to  set 
aside  the  deeds  by  which  the  annuity  was  secured ;  and 
that  statute  alone  is  applicable  to  this  case,  (the  annuity 
having  been  granted  before  the  passing  of  the  5S  Geo.  Sf 
c.  141),  and  gives  a  jurisdiction  analogous  to  the  Great  Seal, 
cTur.  to  set  aside  annuity-deeds  on  the  oath  of  the  party.  • 

(«)  6th  Edit,  tit  «  Outiawiy,"  D.  3,  Vol.  6,  p.237. 
(6)  4th  Edit,  by  Jeremy,  226. 
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{Mr.  Justice  Burromghm — The  defendant  might  pqt         1827. 
himself  in  a  situation  to  make  the  application  to  us,  by  mov-       loukeT 
ing  to  reverse  the  outlawry  in  the  Court  of  King's  Bench^ 
and  putting  in,  and  perfecting,  bail  in  the  action.] 

The  outlawry  can  only  be  reversed  for  irregularity ;  and 
as  the  proceedings  were  had  on  final  process,  it  can  only 
be  set  aside  on  the  defendant's  satisfying  the  plaintiff  his 
debt  and  damages.  Besides,  it  is  sworn  that  the  defend- 
snt  absented  himself  by  fraud  and  covin,  and  to  avoid  le- 
gal process;  and  in  Havelock  v.  Geddei  (a),  the  issue  was, 
whether  the  defendant  were  beyond  seas,  at  the  time  of  the 
outlawry,  by  fraiid  and  covin;  and  if  the  plaintiff  insists 
on  that  fact,  the  defendant  cannot  now  be  let  in  to  re- 
verse die  outlawry,  as  it  would  be  an  answer  to  the  fact  of 
Us  being  beyond  sea. 

[Afr.  Justice  Park*  —  In  HeMse  v.  Woad{b)i  the  Court 
said,  that  they  had  never  heard  that  either  the  going 
abroad,  or  the  staying  abroad,  with  a  view  to  avoid  pro- 
cess, was  a  reason  why  the  defendant  should  not  reverse 
an  outlawry  when  he  returned.] 

[Mr.  Justice  Burrough.  — The  defendant's  being  beyond 
sea,  at  the  time  of  the  exigent,  is  error  in  fact,  and  a  good 
ground  to  reverse  the  outlawry  on  his  return.] 

At  all  events,  the  defendant  must  suffer  great  personal 
inconvenience,  as  he  must  appear  before  he  can  put  in  bail, 
or  move  to  reverse  the  outlawry,  in  which  case  he  would 
be  liable  to  be  imprisoned  at  the  suit  of  the  plaintiff. 

[Mr.  Justice  Jfj^aselee. — In  Graham  v.  Henry  (c),  it  was 
held,  that  the  defendant  need  not  appear  before  he  moves 
to  reverse  an  outlawry;  and  where  he  did  not  go,  or  con- 
tinue, abroad  for  the  purpose  of  avoiding  process,  the  Court 
reversed  the  outlawry  on  motion;  and  Lord  Ellenborough 


(a)  See  12  East,  622.  {h)  4  Taunt.  693. 
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1827.  there  said,  **  it  appears  that  the  outlawry  took  place  in  the 
LouKEs  absence  of  the  defendant;  if  a  writ  of  error  therefore 
HoLBECHE  ^^^  been  brought,  the  outlawry  would  be  reversed  as  of 
course;'*  and  Mr.  Justice  Abbott  added,  *^  it  is  quite 
clear  that  the  defendant  would  be  entitled  to  reverse  this 
outlawry  upon  writ  of  ^rror;  the  Court  may  exercise  the 
same  power  upon  motion."]  ' 

Here,  the  substantial  question  is,  whether  the  defend- 
ant went  abroad  with  a  fraudulent  view,  and  for  the  pur- 
pose of  avoiding  process;  and,  as  the  Court  of  King^s 
Bench  has  discharged  his  rule  for  reversing  the  outlawry, 
he  has  a  right  to  make  the  present  application  to  this 
Court  to  set  aside  the  grant  of  the  annuity.  He  is  clearly 
entitled  to  relief  against  the  subject  matter  of  the  outlawry, 
which  may  be  either  afforded  him  in  a  court  of  Equity, 
or  by  the  summary  jurisdiction  of  this  Court.  He  ought 
not,  at  all  events,  to  be  precluded  from  going  into  the 
merits  of  the  case  by  this  preliminary  and  technical  ob- 
jection; and,  for  the  reason  stated  in  Gilbert ^  the  out- 
lawry cannot  disable  him  from  making  the  present  motion* 

The  Court,— (after  referring  to  Comtf?is*s  Digest  {a), 
«  where  it  is  laid  down,  that,  if  aman,  at  the  time  of  his  outlaw- 
ry, be  out  of  the  realm,  it  is  error,  though  he  be  outlawed  for 
felony,  or  in  a  personal  action ;  but  that  if  a  man  go  volun- 
tarily out  of  the  kingdom,  tifter  exigent  for  felony  pro- 
nounced, he  shall  not  avoid  the  outlawry  afterwards  pro- 
nounced; and  to  the  judgment  of  the  Court  in  Serocold  v. 
HatnpseyXb),  where  they  said  ^*  it  has  been  determined  that, 
as  to  the  whole  process  of  outlawry,  it  is  not  material,  in  the 
assignment  of  error,  to  shew  that  the  party  was  out  of  the 
realm  during  the  whole  time;  but  if  he  were  abroad  at  the 
time  of  the  exigent,  that  is  sufRcient ;  for  that  is  the  sub- 
stance.    If  the  fact  were,  that  he  was  within  the  realm 

(a)  Tit.  •'  Utlagary,"  (C.  1.)  (b)  12  East,  625  n. 
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during  the  process  of  outlawry^  and  went  abroad  by  way 

of  covin  at  the  time  of  the  exigent ^  that  should  be  repUed ;"        Loukes 

and  the  case  of  Plunkett  ▼.  Buchanan  (a),  where  a  party     holbecbb. 

seeking  to  reverse  an  outlawry,  did  not  appear  in  person, 

but  by  attorney^  the  Court  said,  that  it  should  be  expressly 

stated  in  the  affidavits,  that  the  attorney  was  authorized  by 

the  party  to  make  the  application  on  his  behalf,); — took  time 

to  consider. 

Mr.  Justice  Park  now  delivered  the  judgment  of  the 
Court  as  follows : — This  case  came  before  the  Court  upon 
a  motion  to  set  aside  an  annuity,  for  the  reasons  stated  in 
the  rule.  The  application  was  met  by  a  preliminary  ob- 
jection at  the  bar,  that  the  defendant  cannot  be  heard,  he 
being  at  this  moment  an  outlaw,  and  that  till  the  outlawry 
be  set  aside,  he  can  no  more  make  a  motion  of  this  de- 
scription, th^n  he  could  bring  an  action  for  any  matter  in 
which  he  might  be  interested.  To  this  objection  the 
Court  are  inclined  to  accede.  I  am,  I  admit,  not  aware 
of  any  case  wherein  this  has  been  held  upon  a  rule  to 
shew  cause ;  but  when  I  find  the  rule  to  be  so  clearly  es- 
tablished, that  a  man  outlawed  cannot  maintain  any  action, 
(for,  by  his  contumacy,  he  is  out  of  the  king*s  protection), 
and  shall  have  no  privilege  or  benefit  from  that  law  of 
which  he  is  a  violator,  and  to  which  he  refuses  to  be 
amenable,  I  cannot  conceive  how  he  can  set  the  law  in 
motion  by  a  rule  to  shew  cause,  to  relieve  himself  from  an 
inconvenience,  any  more  than  he  can  institute  a  suit  for 
the  recovery  of  his  rights.  It  is  true,  an  outlaw  may  be 
sued ;  for  he  shall  not,  by  his  own  act,  prejudice  others. 
GlanviUe  says (6),  ''  Utlagatus  legem  terrcB  amittit;'  and 
Brittan,  ^*  Respandra  a  touts ^  mes  nul  respondra  a  lut/,'* 


(«)  3  Bam.  &  Ores.  736;  S.  C.  6  Dow.  &  Ryl.  625. 

(6)  Lib.  2,  c.  3. 
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1827.  To  this  pointy  we  think  the  case  of  Griffith  v.  Middleton  (a) 
^J]^2^j[^  no  mean  authority ;  for  though  that  was  a  proceeding  in 
audita  querela ,  yet  the  opinion  of  Lord  Chief  Justice  Monta- 
gue, assisted  by  very  eminent  Judges^  viz.  Sir  John  Crokcy 
Sir  jfohn  Doderidge,  and  Sir  Robert  Houghton,  decided, 
that  a  person  outlawed  is  not  receivable  to  sue  in  any 
Courts  unless  it  be  to  reverse  his  own  outlawry;  for  it  was 
said,  that,  where  it  is  ad  lucrandum,  there  ought  to  be 
ability  in  the  person :  and  it  is  all  one  to  gain  by  way  of 
discharge,  as  by  way  of  perquisition.  In  this  case,  it  is 
clear,  that  the  application  now  made  on  the  part  of  the  de- 
fendant, is,  that  he  may  gain,  by  way  of  discharge  from 
his  annuity;  which,  according  to  those  learned  Judges, 
is  the  same  as  to  gain  by  way  of  perquisition,  that  is,  as 
by  suit  in  an  action.  The  case  in  Mitford  must  have  been 
that  of  a  relator  only,  and  not  a  plaintiff  and  relator; 
for  a  mere  relator  cannot  have  outlawry  pleaded  against 
him  (A).  So,  at  the  common  law,  though  an  outlaw  may 
prosecute  an  information  for  the  King,  yet  he  cannot  do  so, 
if  the  effect  be  to  procure  a  benefit  not  only  for  the  King, 
but  for  himself  also.  This  distinction  was  expressly  taken 
in  Atkins  v.  Bayles{c),  where  an  information  qui  tarn 
was  exhibited  against  a  Justice  of  Peace  for  refusing  to 
grant  his  warrant  to  suppress  a  conventicle,  and  outlawry 
in  disability  of  the  plaintiff  was  pleaded,  the  Court  held, 
that  though  the  King  were  interested,  yet  the  informer  on- 
ly was  plaintiff,  and  entitled  to  the  benefit;  and  that  though 
he  were  disabled,  yet  he  might  sue  for  the  King,  but  not 
for  himself:  and  judgment  was  accordingly  given,  that 
the  plea  was  good. — It  has  been  pressed  upon  us, 
that  a  person  never  can  reverse  an  outlawry,  though 
he  were  beyond  sea  at  the  time  of  the  exigent,  if  he 
had  gone  there  by  fraud  and  covin ;   and  that  there  was 

(a)  Cro.  Jac.  425 .      (A)  See  Phiiips  v.  Gibbom,  1  Ves.  &  Beam   186. 

(c)  2  Mod.  267. 
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an  issue  on  that  fact  in   Havelock  v.  GeMes,    which 
was  cited  as  supporting  this  opinion :   but  upon  looking 
into   the  books,  we  do  not  find  that  there  is  any  case 
which    supports  this  distinction;   and  the  only  issue  in 
Havelock  ▼•  Geddes  was,  whether  the  plaintiff  were  be- 
yond sea,  or  not,  at  the  time  of  the  outlawry.     We  con* 
ceive  the  truth  to  be,  that,  in  a  mere  personal  action,  if 
the  outlaw  bring  his  writ  of  error,  and  assign  his  be>- 
ing  beyond  sea  at  the  time  of  the  outlawry,  the  Court 
would  make  no  difficulty  in  reversing  it. — The  next  ques- 
tion will  be,  on  what  terms;  and  that  will  depend  upon 
the  statute  4  &  5  WilL  3,  c.  18,  s.  3.     This  seems  settled 
in  Serecold  v.  Hampson  (a).     But  it  is  said  that  the  par- 
ty, by  coming  in,  may  be  put  to  great  personal  inconveni- 
ence, even  to  imprisonment:  with  that,  however,  we  can 
have  nothing  to  do.     We  think,  as  matters  are  now  situ- 
ated, the  applicant  has  no  locus  standi  inJudiciOf  except 
for  one  purpose;  and,  as  this  application  has  not  that  pur- 
pose in  view,  this  rule  must  be — 

Discharged  (6). 


(«)  2  Str.  1178. 

(6)  Mr.  Justice  Park  afterwards 
referred  to  the  case  of  Bryan  v. 
Wagttaffe,  5  Bani.  &  Cres.  314; 
S.  C.  8  Dow.  &  Ryl.  208,  where, 
m  error  to  reverse  an  outlaw- 
ry, the  error  assigned  was,  that 
before  and  at  the  time  of  award- 
mg  and  issuing  the  exigi  facias, 
the  plaintiff  in  error  was  be- 
yond seas;  and  the  defendant 
pleaded,  that  before  the  awarding 
and  issuing  of  the  $xufi  facias,  the 
plaiatiff  in  error,  of  iuB  fraud  and 
covin^  and  in  order  to  defeat  the 


defendant  of  the  means  of  reco- 
vering his  just  debt,  and  for  the 
purpose  of  avoiding  the  said  out- 
lawry, voluntarily  left  the  realm 
of  England,  and  of  such  his  fraud 
and  covin,  voluntarily  remained  in 
parts  beyond  the  seas,  until  after 
the  outlawry;  whereupon  issue  was 
joined,  and  a  verdict  found  for  the 
defendant; — it  was  held,  that  the 
plea  was  not  an  answer  to  the  as- 
signment of  error,  and  that  judg- 
ment of  reversal  of  the  outlawry 
should  be  entered  for  the  plaintiff 
in  error,  non  obstante  veredicto. 
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1837.  


Saturday^ 


Still,  Demandant;  Raymond,  Tenant;  Francis  Law^ 
Nov.  24ih.         Esq.,  First  Vouchee;  John  Law,  D.  D.,  Second  Vou- 
chee. 

Ill  a  recovery,  X  HE  acknowledgment  of  the  first  vouchee  in  this  reao* 
me^of!he*l?rtt  ^^Vy  was  taken  at  Calcutta,  on  the  16th  January,  1^27; 
vouchee  wu       and  the  Commissioners,  named  in  the  writ  of  dedimus  potes- 

taken  at  Cakut'  .      •       -        •  i       '  j 

to,  idth  jamuh  tatem,  omitted  to  indorse  the  usual  return  thereon;  and 
thcCommis"  |he  word  "  sixteenth''  was  written  on  an  erasure  in  the 
doners,  named    jurat  of  the  affidavit  of  the  Commissioners  of  the  due  ac- 

in  the  oeat-         "^  .    ,  , 

mtw,  had  omit-  knowledgmcut  of  the  warrant  of  attorney  by  the  first 
the  return  there-  Touclxee.  It  also  appeared  that  Dr.  LaWf  the  second 
^orr^rix-  youchee,  who  was  only  a  tenant  for  life  of  the  estate  to  be 
teenth"*  was        Comprised  in  the  recovery,  died  on  the  5th  February ^  1 827 ; 

written  on  an  ii  '*.  n     t       t%'      '  i 

erasure  in  the  ju-  and  as  the  Warrant  of  attorney  of  the  nrst  vouchee  was 
"toftheCwn-"  ^^n  on  the  11th  January  preceding,  there  were  not 
missioners,  of     fQur  rctums  inclusive,  between  the  return  of  the  first 

the  acknow-  ^  .         .  >   ' 

ledgmentof  writ  of  summons,  and  the  death  of  Ht.  Law.  Under 
attorney.    The   these  circumstances,  the  clerk  of  the  recoveries  objected  to 

X^'i'sTnan;  ^^  ^^^"8  P^^^^^  ^«  ^^^  statute  24  Geo.  2,  c.  48,  s.  8  (o), 
for  life,  died  on    requires  that  there  should  be  four  returns  inclusive,  be- 

the  5th  Februa-  ,       /.     '  ,  i        .         n 

ry,  1827:— The  twecu  the  nrst  and  second  writs  of  summons.. 

Court  allowed 
the  returns  of 

the  writ  of  en-  Mr,  Serjeant  Bosanquet  now  moved  that  the  writ  of  en- 
try and  sum-  ,         '  -* 

mons  to  be  try  might  be  amended  and  made  returnable  on  the  mor- 
three  retunisin-  ^ow  of  St.  Martin,  in  Michaelmas  Term  last,  that  the  first 

cltwive.  Instead 
of  four,  as  re- 
quired by  the 
sut  24  Geo.  2,        (^)  Which,  after  reciting,  that     eoacted,  that  from  and  after  the 

c  48,  i.  S.  before  the  making  of  the  act,  all  Feast  of  St.  Michael  the  Archan- 

writs  of  smnmons  to  warrant  gel,  1752,  all  and  every  snch  write 
agunst  the  vouchers  upon  com-  of  summons  to  warrant  upon  die 
mon  recoveries  bad,  in  writs  of  appearance  of  the  tenant  to  every 
entry  and  writs  of  right  of  advow-  such  writ  of  entry  and  writ  of  en- 
son,  were  made  for  five  returns  in-  tr}'  and  writ  of  advowson,  sbould 
elusive; — for  the  more  speedy  per-  and  might  be  made  and  abridged 
fecting  of  such  recovery;  it  ^vas  to  four  returns  inclusive. 
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writ  of  summons  to  warrant  upon  the  appearance  of  the 
first  vouchee^  might  be  made  returnable  in  eight  days  of 
Si.  Hilary,  in  Hilary  Term  last;  the  second  writ  of  sum- 
mons on  the  morrow  of  the  Purification  in  that  Term; 
and  that  the  tenant's  appearance  might  be  recorded  aa  of. 
Hilary  Term  last,  and  that  the  recovery  might  pass  as  of 
that  Term,  notwithstanding  the  Commissioners,  named  in 
the  decHmuSf  for  taking  the  warrant  of  attorney  of  the  first 
vouchee,  had  omitted  to  indorse  the  usual  return  on  the  writ, 
and  notwithstanding  the  erasure  in  the  jurat  of  the^aid  affi- 
davit. The  learned  Serjeant  referred  to  the  9th  section  of 
the  statute  34  Geo.  2  (a),  and  submitted,  that  the  Court 
were  justified  in  abridging  the  returns  of  the  second  writ  of 
sommons  to  three  returns  inclusive;  and  that,  if  not, 
the  recovery  as  against  Dr.  Latr,  the  second  vouchee, 
would  be  a  nullity;  and  although  he  had  concurred  by 
execudng  the  deed  to  make  the  tenant  to  the  prcecipe,  yet 
he  was  not  a  necessary  party  to  the  recovery,  he  being 
tenant  for  life  only,  and  the  first  vouchee  tenant  in  tail. 
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1827. 

Still, 

Demandant; 

Raymond, 

Tenant 


The  Court  observed,  that  the  statute  was  merely  direc- 
tory, and  that  the  returns  might  be  abridged  where  the 
justice  of  the  case  required  it. 

The  amendment  was  accordingly  ordered  to  be  made  in 
the  terms  as  prayed. 


[h)  By  which  it  was  provid- 
ed and  enacted,  that  in  such  and 
Hke  cases  and  process,  as  spe- 
cial days  had  been  used  to  be  ap* 
pointed  and  assigned,  and  given, 
for  the  return  of  writs  aud  process, 
it  should  be  lawful  to  the  Justices 


of  every  the  King's  courts  of  re- 
cord for  the  time  being,  in  all  the 
process  by  them  awarded,  to  as- 
sign and  appoint  special  days  of 
returns,  as  by  them  should  be 
thought  convenient. 
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NoT&  ^^*^^^  *^-  MORREY. 

The  defendant,  A  WRIT  of  capias  ad  respondendum  was  issued ,  at 
bankrupt  at  the  ^^  suit  of  the  plaintiff,  against  the  defendant  in  this 
mtf  put^in  h^ii  ^"'^^  returnable  in  fifteen  days  of  Easter,  in  Easter  Term 
and  pleaded  the  last,  under  which  the  defendant  was  arrested,  he  being,  at 

general  issue,  , 

and  afterwards  the  thae  of  issuing  the  writ,  an  uncertificated  bankrupt. 

of  hls'bank-'^**  Special  bail  were  put  in  on  the  17th  il/ay  last,  to  which 

™ri*fi^*""^*  ^  exception  was  entered;  and,  on   the  22d,  other  bail 

darrein  continu-  Were  put  in  and  justified.     Issue  was  joined  in  the  last 

ance,  on  which       __  ^  ,  .  #»-i-  ni/»o«. 

the  plaintiff  Easter  Term,  and  notice  of  trial  given  for  the  first  Sittmg 
reconTrnd  *  ^  Trinity  Term  last,  and  was  afterwards  continued  to  the 
countermanded    fiecoud  SittiniT  in  that  Term  2  and  the  record  was  passed, 

noUce  of  trial,  ®  '  . 

and  the  defend-  and  the  causc  then  duly  set  down  for  trial.  Imme- 
reply,  signed  ^  diately  afterwards,  the  defendant's  attornies  delivered  to 
n!^I^"^nd  ^^  plaintiff's  attornies,  on  the  part  of  the  defendant,  a 
taxed  his  plea  of  bankruptcy,  and  certificate  puis  darrein  continuance. 

Court  ordered  On  the  ^th  Junc,  the  notice  of  trial  was  countermanded, 
on^he jmigm«it  *^"^  '^*®  rccord  withdrawn ;  and,  shortly  afterwards,  the 
to  be  stayed,       defendant's  attornies  served  a  rule  on  the  plaintiff's  at- 

wUhout  costs.  ^  ^     ^  *^ 

tornies  for  the  plcuntiff  to  reply  to  the  defendant's  plea 
puis  darrein  continuance;  on  which  the  plaintiff's  attornies 
obtained  a  Judge's  order  for  time  for  the  plaintiff  to  reply, 
until  the  first  day  of  this  Term,  when  the  plaintiff  de- 
termined not  to  proceed  any  further  in  the  action.  The 
defendant's  attornies,  since  the  commencement  of  this 
Term,  signed  judgment  of  nonpros,  for  want  of  a  repli- 
cation; and  the  defendant's  costs  thereon  were  taxed 
at  19/.  \5s.\  of  which  the  plaintiff's  attornies  had  notice; 
wd  they  were  afterwards  apprised  by  letter  that  the  de- 
fendant's attornies  had  issued  execution  against  the  plain- 
tiff for  the  amount  of  such  costs. 

Mr.  Serjeant  Wilde,  on  a  former  day,  on  affidavits  of 
the  above  facts,  obtained  a  rule,  calling  on  the  defendant 
to  shew  cause  why  all  the  proceedings  on  the  judgment 
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of  nonpros,  signed  in  this  cause  should  not  be  stayed^ 
wHkomi  costs.  The  learned  Serjeant  relied  on  the  case  of 
Lyitiekm  v.  Cross  (a)^  where,  in  covenant  against  exe- 
cutors, they  pleaded  plene  admimstrmfit  and  a  vetaioer; 
andy  at  the  trial,  they  pleaded  a  plea  puis  darrein  eon- 
imuanee,  to  which  the  plaintiff  replied,  and  the  defimd- 
ants  demurred  to  the  replication ;  and  judgment  was  given 
for  the  defendants  on  the  demurrer;  it  was  held,  that  they 
were  entitled  to  the  costs  incurredo/ifier  the  plea  jtMitJcfarrewi 
eontinmaneef  but  not  to  the  costs  of  the  whole  osmse.  And, 
in  WiUett  v.  Pringle{b),  it  was  held,  that  if  an  action  be 
commenced  against  a  bankrupt  after  the  commission,  for 
work  done  before  the  bankruptcy,  and  the  bankrupt  after- 
wards obtain  his  certificate,  the  defendant  is  discharged 
from  the  costs,  as  well  as  the  debt. — And  here,  as  the 
plaintiff  had  a  good  right  of  action  from  the  time  it  was 
commenced  to  setting  down  the  cause  for  trial,  the  de- 
fendant can  only  be  entitled  to  those  costs  which  were  in- 
curred after  he  put  in  his  plea  puis  darrein  continuance, 

Mr.  Serjeant  Taddy  now  shewed  cause  on  an  affidavit, 
which  stated,  that,  on  the  day  special  bail  were  put  in  for 
the  defendant,  t>iz.  the  i7th  May  last,  his  attornies,  by 
letter,  requested  the  plaintiff's  attornies  not  to  except  to 
the  bail,  as  the  defendant  had  obtained  his  certificate, 
which  would  appear  in  the  next  Gazette.  That  no  answer 
having  been  received,  the  certificate  was  shewn  to  the 
plaintifiTs  attornies  on  the  ^Oth,  signed  by  three  of  the 
Commissioners;  and  that  the  person  producing  it  stated, 
that  the  allowance  of  the  Lord  Chancellor  would  be  short- 
ly obtained.     That,  notwithstanding  this,  the  defendant 
was  compelled,  by  the  plaintiff's  attornies  proceeding  in 
the  action,  to  justify  bail,  and  plead  the  general  issue ; 
after  which  they  set  the  cause  down  for  trial.      That, 

l«)  4  Bim.  &  Cm.  1 1 7;  ^.  a  6  DowL  &  Ryl.  81 .     (h)  2Netv  Rep.  190. 
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1827*  shortly  after  the  certificate  was  completed^  viz.  on  the  26th 
June,  a  plea  of  the  defendant's  bankruptcy,  and  certificate 
»  puis  darrein  continuance,  was  delivered  to  the  plaintiflTs 
attomies.  That  the  record  was  immediately  withdrawn, 
and  notice  of  trial  countermanded.  That  a  rule  for  the 
plamtifF  to  reply  was  entered  with  the  Secondary ;  and 
that  the  plaintiff*  obtained  time  to  reply,  under  a  Judge's 
order,  till  the  first  day  of  this  Term;  and  that  judgment 
of  .nonpros,  was  afterwards  signed,  the  defendant's  costs 
taxed,  and  execution  issued  for  the  recovery  thereof. 
The  learned  Serjeant  contended,  that,  under  these  circum- 
stances, the  judgment  of  nonpros,  had  been  regularly 
signed,  and  that  the  plaintifi*was  liable  to  the  defendant's 
costs,  as  taxed  by  the  Prothonotary.  The  case  of  Lyttle- 
ion  V.  Cross  is  altogether  distinguishable,  as,  there,  judg- 
ment was  given  for  the  defendants  on  demurrer  to  a  re- 
plication to  a  plea  puis  darrein  continuance,  and  iheir 
claim  for  costs  depended  on  the  statute  8  &9  Will.  8,  c.  1 1, 
s.  2,  which  enacts,  that  if  judgment  on  demurrer  is  given 
for  the  defendant,  he  shall  have  judgment  to  recover  his 
costs.  That  statute  appUes  only  to  cases  of  demurrer  and 
writs  of  error  after  judgment:  and  here,  as  the  plaintiff 
bad  notice  that  the  defendant :  had.  obtained  his  certifi- 
cate, and  which  was  shewn  to  the  plaintiff's  attomies;  yet, 
as  they  afterwards  set  down  the  cause  for  trial,  he  must 
be  liable  for  the  costs  of  the  nonpros,  as  taxed  by  the 
Prothonotary. 

Mr.  Serjeant  Wildcy  in  support  of  his  rule. — The  de- 
feqdant  s  certificatewasanuUitytillduly  allowed  by  the  Lord 
CbanceHor.  The  action  was  properly  commaoced  by  the 
plaintiff^  and  his  proceedings  were  altogether  regular, 
till  the  plea  puis  darrein- continuanee  was  ddiivered, 
by  which  the  defendant  prayed  judgment  if  the  plaintiff 
ought  further  to  prosecute  his  action  against  him.  The 
defendant,  therefore,  can  only  be  entitled  to  the  costs  in- 
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curred  after  the  plea,  whidii  in  point  of  fact,  amonnt  to 
nothing. 

Per  Curiam. — The  only  ^estion  is,  whether  the  plain- 
tiff has  made  the  proper  application  to  stay  the  proceed- 
ing son  the  judgment  of  nonpros.^  without  costs*  It  is 
quite 'clear  that  the  defendant  cannot  be  entitled  to  any 
costs  incurred  previously  to  his  putting  in  his  plea  of 
puis  dannrem  continuance;  and  it  is  but  seldom  that  a 
piaintiflT  takes  any  further  steps  after  such  a  plea  has  been 
delivered. 

•     Ruleisbsohite. 


1827. 


Bourne  t?.  Bennett  and  Three  Others. 

1  llE  defendant  Bennett  having  made  large  advances  to 
the  plaintiii^  for  the  purpose  of  printing  and  publishing  a 
weekly  newspaper,  and  purchased  the  printing  press  and 
other  necessary  apparatus  for  carrying  on  the  business,  the 
plaintiff*  promised,  in  writing,  that  if  he  could  not  succeed 
m  obtaining  further  advances  from  his  friends,  he  would  de« 
cline  publishing  the  paper,  and  give  up  the  press  and  types 
which  belonged  to  the  defendant  Bennett ^  to  him:   and 
not  being  able  to  procure  such  advances,  Bennett  disposed 
of  the  printing  press  and  types,  as  well  as  of  the  copyright  of 
the  newspaper,  to  the  three  other  defendants,  who  took 
possession  of  them  accordingly.     The  plaintiff  afterwards 
commenced  the  present  action  (trespass)  against  the  above 
defendants  for  taking  possession  of  the  press  and  types. 
Bennett  thereupon  sued  out  a  commission  of  bankrupt 
agunst  the  plaintiff;  and,  on  his  being  declared  bank- 
mpt,  the  defendants  pleaded  his  bankruptcy  puis^  dar- 
rein eontmuance.    The  commission  was  afterwards  super- 
seded,  when  the  defendants  applied  to  the  Court  to  with- 

oHigaii  and  eosts 


Saturday, 
Nov.  ftith. 

Where  an  ac- 
ion  bad  been 
brougbt,  and 
damages  reco- 
vered by  the  dc« 
fendant  against 
the  plaintiff,  and 
another  action 
had  been 
brought,  and 
damages  reco- 
vered by  the 
plaintiff  against 
the  defendant 
and  three  others 
for  a  trespass,  in 
which  latter  ac- 
tion, the  defend- 
ant, who  was 
tlie  plaintiff  in 
the  former  ac- 
tion, was  the  on- 
ly substantial 
defendant  (he 
having  indem- 
nified the  other 
three); — the 
Court  allow- 
ed the  dama- 
ges and  costs 
in  the  first  ac- 
tion to  be  set  off 
against  the  da- 
in  the  second. 
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1827.  d^aw  the  plea  of  bankruptcy,  and  plead  the  general  issue, 
BouuNE  which  was  refused.  They  then  suffered  judgment  by  de* 
BENNG-n.  fault,  and  a  writ  of  inquiry  was  executed;  and  the  Jury 
assessed  the  plaintiff's  damages  at  300/.  Before  the  exe- 
cution of  that  writ,  the  defendant  Bennett  commenced  an 
action  in  the  Court  of  King's  Bench  against  the  plaintiff 
for  the  monies  advanced  to  him;  and  on  the  cause  coming 
on  for  trial,  he  gave  Bennett  a  cognovit,  by  which  he  ac- 
knowledged, himself  to  be  indebted  to  him  in  the  sum  of 
700/.  On  the  sale  of  the  types  and  press  by  Bennett  to 
the  three  other  defendants,  he  bound  himself  in  the  pe- 
nalty of  dOOiL  to  them  for  the  due  performance  of  his 
agreement  with  them  for  the  sale  of  the  property;  and 
consequently  alleged  that  he  was  solely  liable  for,  and 
must  ultimately  discbarge  the  said  sum  of  300/.,  and  the 
costs  of  the  action  of  trespass.  On  an  affidavit  of  these 
£ftcts  by  the  defendant  Bennett — 

Mr.  Serjeant  Bosemquei,  on  a  former  day  in  this  Term, 
obteined  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why 
all  iurther  proceedings  in  this  action  should  not  be  stayed, 
and  why  the  defendant  Bennett  should  not  be  at  liberty  to 
set  off  the  700/.,  the  amount  of  the  damages  confessed  in 
the  action  brought  by  him  against  the  plaintiff,  against  the 
SOOLf  being  the  amount  of  the  damages  recovered  by  the 
plaintiff  in  this  action,  upon  satisfaction  being  entered  on 
the  judgment  in  the  action  of  Bennett  v.  Bourne,  for  the 
amount  of  the  damages  and  costs  in  this  action. 

Mr.  Serjeant  fVilde  now  shewed  cause. — ^The  plaintiff 
having  recovered  a  verdict  in  the  action  of  trespass  against 
four  defendants,  one  cannot  make  an  application  to  set 
off  the  damages  in  an  action  brought  by  him  against  the 
plaintiff,  for  a  debt  due  to  him  alone.  One  of  several  co- 
trespassers  cannot  be  indemnified  by  another ;  and  here  the 
three  defendants  did  not  act  under  the  direction  of  Ben- 
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neti,  nor  ean  th^'  be  considered  IM  hie  servants.    Allribur 

were  joint  treepassersi  and  all  wjsre  parties  to  the  contract  as       bourhb 

to  the  sale  of  the  printing  press  and  apparatus  required  for      bbmmbtt 

the  printing  and  publication  of  the  newspaper.     AU  the 

parties  acquired  a  bekieiit  by  the  sale,  and  were  equaUj 

guiky  of  a  trespass  as  against  the  plaintiff.     Although,  in 

Hatt  V.  Ody  (a),  this  Court  held,  that  the  costs  of  tw<i 

actions  between  the  same  parties,  though  in  two  different 

CourtSy  might  be  set  off  against  each  other,  notwith«* 

standing  the  lien  of  the  attorney  for  costs,  yet  the  Court 

of  Kimg*9  Bench  have  laid  down  a  diffei«nt  rule;  and 

Lord  EUhn,  in  Hall  v.  Odif,  expressed  his  surprise 

aa  to  the  practice  of  this  Court,  fMr«  that  die  lien  of  the 

attorney  was  subject  to  the  equitable  daims  of  the  parties. 

That  case,  however,  is  inapplicable  to  the  present;  as  here 

the  trespass  was  not  committed  by  BetmeH  alone,  nor  did 

the  three  other  defendants  act  under  his  command ;  and 

they  were  all  equally  responsible  to  the  plaintiff  for  the 

damages  recovered  by  him  in  that  action. 

Mr.  Serjeant  Bosanquei,  in  support  of  his  rule,  produced 

aflSdavits  of  two  of  the  defendants,  who  stated  that,  at  the 

time  of  the  sale  of  the  press,  &c.  to  them  by  Bennett,  he 

said  that  he  wiis  fully  authorized  to  sell  the  copyright  of 

the  newspaper,  as  well  as  the  printing  materijEils.     That 

they  paid  hitti  a  certain  sum  for  them,  and  were  put  into 

immediate  possession    by  Bennett,     That,    during    the 

treaty,  the  plaintiff  did  not  object  to  the  sale ;  and  that  the 

defendants  had  understood  that  Bennett  had  made  large 

advances  to  him,  and  that  he  (Bennett)  had  full  authority 

to  dispose  of  the  materials.  That  they,  in  taking  possession, 

acted  entirely  under  his  sanction  and  direction ;  and,  from 

his  representations,  they  relied  that  they  were  justified  in 

tl^  measures  which  they  pursued ;  and  that  Bennett  bound 

(a)  2  Bos.  &  Pol.  28. 
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1827.  himself  in  a  penalty  of  500/.  to  the  three  defendants,  as  pur* 
BouEKB  chasers,  for  the  due  performance  of  the  agreement  for  the 
Bennett,  purchase.  Under  these  circumstances,  the  learned  Ser- 
jeant submitted,  that  Bennett  alone  was  liable  for  the 
amount  of  the  damages  recovered  by  the  plaintiff  in  the 
action  of  trespass,  as  the  three  other  defendants  acted 
under  his  direction,  he  considering  that  he  was  fully  au- 
thorized to  dispose  of  the  printing-press  and  materials, 
as  well  as  the  copyright  of  the  newspaper.  Accord- 
ing to  the  established  practice  of  this  Court,  when  two 
parties  sue  each  other  substantially  in  the  same  right,  the 
damages  and  costs  of  one  action  may  be  set  off  against  those 
in  the  other,  notwithstanding  the  lien  of  the  attorney  for 
his  costs.  Here  Bennett  was  substantially  the  only  party 
in  both  actions,  as  the  three  other  defendants  acted  under 
his  authority  in  c6mmitting  the  trespass  complained  of; 
and,  if  the  plaintiff  had  brought  the  action  against  him 
alone,  he  would  equally  have  been  entitled  to  recover  to 
the  extent  of  the  damage  he  had  sustained. 

Mr.  Justice  Park. — I  am  clearly  of  opinion,  that  this 
rule  must  be  made  absolute.  I  at  first  felt  a  difficulty 
as  to  the  attorney's  right  of  lien,  and  vrish  that  the  rule, 
that  it  is  subject  to  the  equitable  claims  of  the  parties,  was 
not  so  inveterate.  But  we  are  bound  to  act  on  the  autho- 
rity of //b// v.  Ody,  although  the  practice  of  the  two  Courts 
may  shortly  be  assimilated  in  this  respect.  It  appears, 
from  the  affidavits  of  the  defendants,  that  Bennett  alone 
was  the  substantial  party  in  the  action  of  trespass  brought 
against  them ;  and,  if  so,  there  can  be  no  doubt  but  that 
he  is  entitled  to  set  off  the  amount  of  the  damages  in  the 
action  brought  by  him  against  the  plaintiff,  against  the 
amount  of  the  damages  found  for  the  latter  in  this  action, 
which  was  brought  by  him  against  Bennett  and  the  th^se 
other  defendants,  who  acted  under  his  authority. 

Rule  absolute. 
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HossBT  and  Another  «.  KiHo.  iV?Ai. 

J  HIS  was  an  action  of  asmtrnpni.    The  declaration  con-      The  Court 
tamed  counts  for  work  and  labour^  the  common  money  [he"d€fendiml°^ 
counts,  and  an  account  stated.  By  a  Judfire*s  order,  a  sum-  »n  an  action  of 

'  i.  otnmpritf  to 

mons  for  the  delivery  of  a  further  and  better  account,  in  pieuithegeneni 
vritingy  of  the  particulats  of  the  plaintiffs*  demand  in  this  gemiii^ipedai 
eanae.  was  discharged,  on  their  undertaking  to  confine  pi«*»»  <>>*t  **>e 

,  '       money  men* 

dieir  case  to  evidence  of  an  account  stated.  tioned  in  the 

declaration  vesa 
due  only  lor 

Mj.  Serjeant  Wilde,  on  a  former  day,  obtained  a  rule,  JJ£^°^t  of 
calltnir  on  the  plaintiffs  to  shew  cause  why  the  defendant  >tock-jobbing 

**  "^  "^  ^  tranaactions ;  as 

should  not  have  leave  to  plead  several  matters,  viz. : —  such  matter 
Phrst,  If  on  Assumpsit;  Secondly,  to  the  last  coimt  (the  ac-  [^  eridence^un- 
eomit  stated),  that  the  money  therem  mentioned  was  due  ^J^'***  ^*'""*' 
only  lor  differences  arising  out  of  stock-jobbing  transac- 
tions ;    thirdly,  fourthly,  fifthly,  sixthly,  and  seventhly, 
to  the  last  count,  of  the  same  nature  ieis  the  second  plea, 
baton  other  stock-jobbing  transactions;  eighthly,  ninthly, 
ienthly,  and  eleventhly,  to  the  last  count,  of  the  same  na- 
ture as  the  second  plea,  with   the  exception   that  the 
money  was  due  from  the  defendant  to  the  plaintiffs  for 
diffi*reiices  paid  by  the  latter  as  agents  in  stock-jobbing 
transactions. 

Mr.  Serjeant  Toddy  now  shewed  cause,  and  submitted, 
that  any  thing  which  went  to  destroy  or  impeach  the  con- 
tract, might  be  given  in  evidence  under  the  general  issue; 
and  he  relied  on  the  case  of  Shaw  v.  Everett  (a),  where, 
to  assumpsit  on  a  bill  of  exchange,  the  Court  would  not 
allow  the  defendant  to  plead  the  general  issue,  and  that 
the  bin  was  given  on  a  stock-jobbing  transaction,  contrary 
to  the  statute  7  Geo.  2,  c.  8. 

(a)  1  Bos.  &  Pul.  222. 

VOL,  I.  L 
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Mr.  Serjeant  Wilder  in  support  of  the  rule,  insisted,  that 
it  was  necessary  for  the  defendant  to  state,  in  his  pleas,  the 
different  sto^k-jobbitig  ttfaiisdeeidiU  ojivAiidH  the  plaintiff^s 
claims  were  founded.  There  were,  in  point  of  fact,  nine 
different  contracts,  and  the  obiect  of  pleading  them  sepa* 
rately  was  to  avoid  a  variance. 

'  Mr.  Justice  Pauk^ — ^It  its  difficult  to  determine  what 
plea»  amount  to  > the  general  issue;  but  I  am  cleaily  of 
opimon,  that  the  »plea8  now  sought  to  be  ifdeaded  ought 
nol  to  be  placed  on  the  record ;  for,  if  the  diffisrent  contracts 
be  Tbid  bybtatute,  the  defendfuit  may  gire  in  evidence 
under  the  genial  issue  any  facts  which  prove  them  so. 

Mr.  Justice  Burrouoh. — ^There  lAight  be  five  hundred 
distinct  contracts ;  and  any  thing  which  goes  to  inipieach 
them  may  be  given  in  evidence  under  the  general  issue^ 

Mrk  Justice  Gaselee. — ^I  am  of  the  same  opihion.  There 
are  numerous  cases  where  it  is  of  great  benefit  to  put  spe- 
cial pleas  on  the  record,  as  it  tends  -  to  save  considerable 
expense  to  parties.  Here,  it  is  said,  diere  are  nitte  dif- 
ferent transactions ;  but  there  is  M  pretence  foic  saying, 
that  the  plaintifis  are  not  fully  at)pH8ed  bf  the  nature  of 
the  defence  intended  to  be  set  up,  as  they  re^t  their  case 
on  the  account  stated.  Although  it  is  freqnehdy  benefi- 
cial to  plead  specially,  yet,  in  this  particular  instlmct,  there 
is  no  colour  for  so  doing. 

Rule  discharge. 
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W27. 
IN  THE  EXCHEQUER  CHAMBER. 

Macdouoall,  Gent.  One^  &Cj  r.  Robertson  and  Another*      Tnesda^^ 

•     [In  Error.]  ^-•*'**- 

J.  HIS  was  an  action  of  debt  on  a  surety-bond,  in  the  By  a  deed  of 
penal  sum  of  lOOOA    The  defendant  below  craved  oyei^  of  i;^^^^  ^ 
the  bond  and  condition,  which  were  set  out ;  by  which  lal^  ^«»  jwovided, 
tCTj  ,.  after  reciting,  that,  by  a  certain  deed  of  submiasion,  miMkmihouid 
or  mstrumenty  in  writing,  in  tlie  Scotch  Jbrm,  and  signed  by  expfaredmmgh 

JEneas  SfarrUw,  at  Glasgow,  on  the day  dtJune^  i^lJX^^'' 

1 8i%,  and  by  the  plaintiffs  below,  and  made,  or  expressed  to  either  of  the 
be  made,  between  Morrison,  of  the  first  part,  and  the  plain-  ihouid,  notwith- 
tiffk  below,  of  the  second  part,  it  was  witnessed,  that  the  ll^'^e'il'be*' 
said  parties  did.  thereby  submit  and  refer  to  the  amicable  pr<feeded  in, 

"^  '  ^  and  the  raatten 

decidonj  fioal  vent^nce,  and  decreet  arbitral  of  two  arbi-  at  iwue  deter- 
ters,  mutually  named  by  the  said  parties,  or,  in  case  of  g^me  manner 
the  said  arbiters'  differing  in  opinion,  to  any  umpire  or  "  jJ^'J^  ^^ 
oTersman,  whom  they  should  appoint,  all  claims,  demands,  occurred;  and 

,  ,     ,  the  parties 

disputes,  and  differences,  being  and  subsisting  between  bound  them- 
the  said  parties,  or  in  any  respect  competent  to  Morrison  hetl^cMcutors, 
against  the  plaintiffs  below,  or  either  of  them,  or  compe-  and  successors. 

^  *^  '  ,  ^         ^  '^        to  abide  by  the 

tent  to  them  or  either  of  them  against  A/ormoit,  with  power  award.  The  ar- 
te the  arbiters  to  name  their  own  clerk,  and  award  his  fees  award^ directed 
and  expenses;  to  pronounce  interim  orders,  decreets,  and  ^Qf^nl'^Ste 
certifications;  to  prorogate  the  submission  from  time  to  parties  (who 

_.  -  ,  ,.  f.ii  1.  ***d  died  before 

tune ;  and,  m  general,  to  do  every  thmg  which  the  arbiters  the  award 
or  oversman  should  judge  necessary,  for  bringing  the  mat-  aJtdn  nim  to* 
ters  submitted  to  a  just  and  speedy  issue;  and  that  what-  the  other;  and 

•*  r        J  ^  they  having  no 

assets,  the  party 

in  whoee  fiiroor  the  award  was  made,  sued  the  surety  on  a  boud  conditioned  for  the  due  perform* 

ance  of  the  award  by  the  principal,  his  heirs,  &c. ;  in  wliich  bond  the  clause  as  to  the  death  was  not 

inserted : — Held,  that  the  authority  of  the  arbitrator  was  not  determined  by  the  death ;  and  the 

surety  having  pleaded  performance  of  the  award,  according  to  the  covenants  contained  in  the  scud 

deed  of  submission,  which  deed  was  set  out  in  a  former  plea: — Held,  that  the  two  pleas  might  be 

tiken  together,  there  being  an  eiprem  reference  in  the  one  to  the  other.     By  a  deed  of  submission 

b  the  Swttish  form,  an  award  was  to  be  made  betwixt  and  the  day  of 

next,  or  any  other  day  to  which  the  submission  might  be  prorogated: — Held,  that  the  absence  of 

^  was  immaterial,  as  it  was  equi\alent  to  a  general  authority,  to  be  executed  within  a  reason- 

Wetime. 

l2 
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1627-  ever  the  arbiters  or  OTersmiai  should  give  forth  and  pro- 
Macdouoall  nounoe  as  their  decreet  or  decreets  arbitral  in  the  premises, 
RoBFiiTsoN.  ii^terim  or  final,  partial  or  total,  to  be  giren  forth  and 
pronounced  by  them  anent  the  matters  submitted  to  their 
consideration,  betwixt  the  times  in  the  submission  men- 
tioned, or  any  other  day  to  which  the  submission  might  be 
prorogated,  or  should  deem,  determine,  or  ordain,  to  be 
paid,  done,  or  performed  by  either  of  the  said  parties  to  the 
other,  they,  by  the  said  deed  of  submission  then  in  re- 
cital, bound  and  obliged  themselves  respectively,  their 
heirs^  executors,  and  successors,  to  abide  by^  fulfil,  and 
perform  to  each  other,  under  the  penalty  of  500/.  ster- 
ling, to  be  paid  by  the  party  failing  to  the  party  ob- 
serving, or  willing  to  observe  the  samcj  over  and  above 
performance;  and  in  the  said  deed  of  submission  were 
contained  such  other  provisoes,  declarations,  and  agree- 
ments, as  were  therein  more  particularly  specified  and 
set  forth;  and  that  previously  to  the  execution  of  the 
deed  of  submission,  it  was  stipulated  and  agreed,  that 
the  defendant  below,  as  a  surety  for  Morruan,  should  en- 
ter into  and  give  unto  the  plaintiff's  below  a  bond,  in  the  pe- 
nal sum  of  1000/., — ^it  was  conditioned,  that,  if  Morrison, 
his  heirs,  executors,  administrators,  and  successors,  did 
and  should  well  and  truly  observe,  perform,  fulfil,  and 
keep  all  and  every  the  covenants,  clauses,  provisoes,  de- 
clarations, consents,  and  agreements  whatsoever,  specified 
and  contained  in  the  said  in  part  recited  deed  or  instru- 
ment of  submission,  which,  on  the  parts  and  behalves  of 
Morrison,  his  heirs,  executors,  administrators,  and  suc- 
cessors, were,  and  ought  to  be,  observed,  performedy  ful- 
filled, and  kept,  according  to  the  true  intent  and  neaAing 
of  the  same  deed  or  instrument  af  submission;  andpartir 
cularly  if  Morrison,  his  heirs,  executors,  adtmnisttators, 
and  successors,  did  and  should  well  and  truly  pay,  or 
cause  to  be  paid»  to  the  plaintiff's  below^  or  either  of  them, 
tiieir,  or  either  of  their»  executors,  administrators^  and  sue- 
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cenafB>  all  such  mmttod  mun»afmontj  (if  any)  intfaenattne        1827- 
of  a  penaky  or  olherwise»  whiek  shotdd  become  payable  by    macdouoall 


Manimm^  his  heirsi  execuiorsy  admmistrators,  or  successorsi    .^J** 
under  or  by  wtoe  of  the  md  deed  or  instnuiieiit  of  aubmis- 
aion,  by  reaaoa  of  £he  breach,  nonnibservaiicey  or  non*per- 
finmanoe  of  any  decreel  or  deoreets  arbitral  in  the  premisesy 
interim  or  final,  partial  ^  total,  to  be  given  forth  and  pro- 
nounced by  the  said  arbiten,  or  tfieir  uvipire  or  oversman, 
by  Tirtue  of  the  said  dtfed  of  Bubmiinon;  and  also,  \S 
Mmrumih  his  heirs,  executors,  administratorsi  and  succes- 
sors* did  and  should,  in  all  things,  well  and  tmly  stand  to, 
obey,  and  abide  by»  ebsMfTe,  perform,  fulfil,  and  ke^,  as 
weU  tSL  and  singular  the  interim  orders,  decreets,  and  cev- 
tifieations,  as  also  the  final  awaird,  oider,  abitrament,  sen- 
tence, decreet  arbitral,  final  end,  and  detemunation,  to  be 
given  Ibrth,  i^ronouneed,  and  made,  by  the  said  arbitom,  or 
bgr  the  umpirage  of  their  um^re  or  oversman,  under  or  by 
firtne  of  the  said  deed  of  submission ;  then  the  obligation 
was  to  be  void,  otherwise,  to  remain  in  full  fiorce  and  vir*- 
toe.    The  defendant  then  pleaded,...-.Ffr«#,  nen  e$t factum. 
Sectmdljf^  ^^  that,  by  the  deed  of  submission,  in  the  con- 
dition of  die  bond  mentioned,  it  was  witnessed,  that  the 
parties  thereto  had  submitted  and  referred  to  the  amica- 
ble decision,  &e.of  two  arbiters,  or,  in  case  of  their  dif- 
fering in  opinioB,  to  any  umpire  or  oversman  whom  they 
should  appcMot,  all  ckdras,  demands,  &c.  &c.  (as  in  the 
bond)  with  power  to  the  arbiters  to  name  their  clerk, 
and  award  his  fees  and  expenses,  to  pronounce  interim 
orders,  &c«,  to  prorogate  the  submission,  &c.y  and  that 
whatever  the  said  arbiters  or  oversman  should  give  forth 
and  pronounce  as  their  decreet  or  decreets  arbitral  in  the 
premises,  interim  or  final,  partial  or  total,  to  be  given  forth 
and  pronounced  by  them,  anent  the  matters  submitted  til 
thrir  consideration,  betwixt  and 

die  day  of  next  to  come^  or  any 

odier  daj  to  which  the  submission  might  be  prorogated, 
sad  should  deem,  determine,  or  ordain  to  be  paid,  done, 


V, 
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1827.  or  performed,  by  either  of  th^  ptnrties^  to  the  other^ 
MACDOD^Axt  they  thereby  bound  atid  dMfg^d  thetif selves  respectively, 
and  their  heirs,  executors,  and  successors,  to  abide  by,. 
fhHil,  and  perform,  to  each  other,  under  ^e  penalty  of 
five  hundred  pounds,  to  be  paid,  by  the  party  fiiilmg,  to 
die  party  observing,  er  vnlling  to  observe,  the  same, 
over  and  above  performance:  declaring  always,  as*  it 
was  thereby  expressly  provided  and  declared,  that  the 
said  submission  should  not  vacttie  or  expire  tkriiHigh  the 
detMse  &r  insolvency  of  either  of  the  parties,  butsk^ldt 
nahDiihstunding  of  sfueh  an  eeetitf  be  proceeded  in^iAnd  the 
matters  at  issuedetertnined,  in  the  same  manner  ast  if  suck 
aneveut  had  not  occurred;  And,  as  to  all  of  the  isaid  orni- 
dition  of  the  said  writing  obligatory,  except  the  part^  tbcnre- 
of  which  related  to  the  Bttinding  to,  obeying,  abiding  hj^ 
observing,  performing,  fulfilling,  and  keeping  the  filial 
award,  order,  at^itrament,  sentence,  decreet  arbitml,^  filial 
end,  and  determination,  to  be  given  forth,  profiourioedy  or 
made  by  the  arbiters,  or  umpirage  of  their  uinpire  e^t  lovers-^ 
man,  under  or  by  virtue  of  ^the  deed'of  submission;  that 
Mwriscn;  in  his  lil^time^  andhis^'beirv^^executorS',  admi* 
nistrators,  aind  succeesors,  «ineo'  hio'deetth^  dM  well  and 
truly  observe,  perform,  fulfil^  and  fteep'^idi  and'overy  the 
covenants,  clauses,  provisoes^  deolaratiowsv  consents,  and 
agreements  whatsoever,  specified  < 'and  •  coiilakied  in  the 
Mdd  deed  or  instrument  of  snbtniBsioiy,  wliidi)  on  their 
parts  and  behalves,  were  or  ought  to  be  observed^  pet^ 
foimed,  fulfilled,  and  kept,  and  paid,  or  caused  to~  be  paid, 
to  the  plaintifiB  below,  all  such  sum  and  sums  as  the 
arbiters,  or  their  umpire  or  overaman>  by  any  interni  or* 
der  or  decreet,  awarded,  ordered,  decreed,  or  direeted 
to  be  paid,  or  which  became  payable  by  MorHs&nf  ioB 
heirs,  executors,  &c.,  or  which  became  due  ov  payable  im* 
der  or  by  virtue  of  the  said  deed  t)f  submissJon^  by  reason 
of  the  breach,  non«observance,  or  non-perfonnance  of  apy 
interim  decreet  or  decreets  arbitral,  in  the  premises,  given 
forth  or  pronottneed  by^  tbe»  Arbiters,  or  their  umpire. 
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Mqwdiiig  to  thevtmK^  iiitent  apdimeaiuDg  of.  tbe^^eed        1827. 
ofsubmifiskm^aiidtbefbic^^apBdeff^^  ii^i>Juoa1l 

the  said  writing  obligatoryj  in  that  behalf;  and,  aa  to  the  np^^Jj,^,,. 
fesidue  of  the  said  condition^  that  the  aaid  arbiters  did 
not  gi?e  forth  or  pronounoeany^naj awards  order,  arbir* 
tiwient,  aentence,  decreetj  final  end,  or  detemination,  noc 
did  their  .UBipire  or  oTersmaa  give  fiMTth,  pronQuncOi  or 
BU^e  any  ftoal  uapiragei  under  .or  by  virtue  of.  the.  deed 
of  anbtmsaion." 

.Z^4^--r-Aa  to  all  the  condition  of  the  aaid  writing 
obUgatoryt  except  the  part  thereof  which  relates  to  .the 
p^ymentvof  ^auchaum  or  aumaas  the  arbiters,  .or  Iheir 
umpire  ahoald  award,  order,  or  direct  to  be  paid  by  Moff 
rimm^  hia  heirs,  &c.  to  theplaintiflfe  below;  their  executors, 
&a,aad^o  such  other  sum  and  aums^  in  the  nature  of 
a  penalty  or  iOth^rwise,  which  should  .beceme  payable  by 
lferrlap%  <  bis  heirs,  &c.,  under  or  by  virAue  of  the  said 
deed  of  sMbmiasion,  by  reason  of  the  breach  or  non-per* 
forsMuice  ^f  any  decreet  or  decreets  artntralin  the  premises, 
interim  or  final,  partial  or  total,  to  be  given  forth  and  pro^ 
nounced  by  the  said  arbiters,  or  their  umpire  or  oversman, 
and  the  standing  to^  obeying^  &c.  &c.,  as  well  aU  and  singnh 
lar  the  interim  ordensy  decreets  &c.,  as  also  the  final  awardi 
order,  arbitrament,. &;c^&c.,  to  be  given  forth,  pronounced, 
and  made,  by  the  aaad  arbiters,  or  by  the  umpirage  of  their 
ampirer^^tbe  defendant  below  pleaded,  ^^  that  jl/orriaoji,  in 
his  life-time,  and  hia  heirs,  executors,  administrators,  and 
successors,  after  his  death,  well  and  truly  observed,  per^ 
formed,  fulfilled,  and  kept,  all  and  every  the  covenants,  dau* 
ses,  provisoes,  &c^  &c,  specified  and  contained  in  the  deed 
of  submission,  which,  on  thepart  of  Morrison,  his  heirs,  &c*, 
vcre  and  ought  to  be  observed,  performed,  fulfilled,  and 
kept,  according  to  the  true  intent  and  meaning  of  the  same 
deed,  .except  as  last  aforesaid."  And,  as  to  the  said  part  of 
the  said  condition  so  excepted  as  last  aforesaid,  *'  that  the 
arbitera  did  not,  nor  did  their  umpirei  award,  prder»  or  direct^ 
any  sum  or  sums  to  be  paid  by  JUarrisan^  bis<  heirs,  &c.v  to 


V, 

Robertson. 
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1827.  the  ^laintiffB,  or  their  executor^,  &c«y  tior  did  any  Bom  or 
MacdouoTll  sums,  in  the  nature  of  a  penalty^  <nr  otherwise,  beeome 
payable  by  Morrison,  his  heirsi  &e.,  under  or  by  virtue 
of  the  said  deed  of  submission,  by  reason  of  the  breach,  or 
non-petformance,  of  any  decreet  or  decreets  arbitral^  in  the 
premises,  interim  or  final,  partial  or  total,  pronounced  by 
the  arbiters,  or  their  umpire  or  oyersman;  and  that  the 
said  arbiters  did  not  give  forth,  pronoiince,  or  make,  any 
interim  order,  decreet,  and  certification,  or  fini^  award, 
order,  arbitrament,  sentence,  decreet  arbitral,  final  end^ 
or  determination;  nor  did  their  umpire  or  oversman  give 
forth,  pronounoe,  or  make,  any  umpirage  under  or  by  Yir* 
tue  of  the  deed  of  submission." 

/<biir#Afy.— -As  to  all  the  condition  of  the  said  writing 
obligatory,  except  Ae  part  thereof  which  is  excepted  in 
the  introduction  to  the  Jirsi  (a)  plea;  '*  that  Morrison,  in  his 
life-time,  and  his  heirs,  executors,  administrators,  and  suc- 
cessors, since  his  death,  did  well  and  truly  observe^  per- 
form, fulfil,  and  keep,  all  and  every  the  covenants,  clauses, 
provisoes,  declarations,  consents  and  agreements  whatso- 
ever, specified  and  contained  in  die  said  deed  or  instrument 
of  submission,  which,  on  their  parts,  were  and  ought  to 
be  observed,  performed,  fulfilled,  and  kept^  and  paid,  or 
caused  to  be  paid,  to  the  plaintiffs  below,  all  such  sum 
and  sums  as  the  said  arbiters,  or  their  umpire,  by  any  in- 
terim order,  or  decreet,  awarded,  decreed,  or  ordained 
to  be  paid,  or  which  became  payable  by  Morrison,  hb 
heirs,  executors,  &c.,  or  which  became  due  or  payable  un- 
der isr  by  virtue  of  the  deed  of  submission,  by  reason  of  the 
breach,  non-observance,  or  non-performance,  of  any  interim 
decreet  or  decreets  arbitral,  in  the  premises,  given  forth  or 
pronounced  by  tlf^arbite^of  tiieir  umpue;"  and,  as  to  the 
Said  part  of 'the  sdd  condition,  which  is  excepted  in  the  in- 


(a)  This  was  treated  by  the  ffcond  plea,  and  though  mentioned 
Court  as  a  mere  clerical  error,  It  in  the  argument,  it  was  not  urged 
^^eiiflf  Mng  iiiteniM  for  the     as  an  objection. 
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trodoetion  to  the  taid  fifrti  pfeft,  'Uhat,  after  the  making         18S7. 
of  the  said  deed  of  aubmisuoii  m  the  condition  mentioned,    Macdouoau 
and  after  the  making  of  the  said  writing  obligatory  and     robbrtwh. 
eonditmi,  and  before  the  arbiters  gaye  forth,  pronounced, 
or  made,  any  final  award,  order,  &c.  &c.,  and  before  the  um« 
pire  gave  fwth,  pronounced,  or  made,  any  umpirage  under 
or  by  yirtue  of  the  said  deed  of  submission,  to  wit,  on  the 
7ih  OiOober^  mt&,  Morrison  died,  to  wit,  at  &c/' 

Fifthly. — Ab  to  all  the  condition  of  the  said  writing  ob- 
ligaftoty,  except  the  part  thereof  which  is  excepted  in  the 
Meeomi  fkuL^  ''  that  Morritan,  in  his  life-time,  and  his 
heirs,  executors,  adndnistrators^  and  successors,  after  his 
death,  weU  and  truly  obsenred,  performed,  AilfiUed,  and 
kept,  aHa&d  every  the  dauses,  covenants,  provisoes,  decla- 
mtioDS,  consents,  and  agreements  whatsoever,  specified  and 
contained  in  the  said  deed  or  instrument  of  submission, 
which,  oo  their  parts,  were  and  ought  to  be  observed, 
performed,  liilfiiled,  and  kept,  according  to  the  true  intent 
and  meaning  of  the  same  deed,  except  as  last  aforesaid;* 
snd,  as  to  the  part  excepted  in  the  introduction  of  the  said 
second  plea,  ^*  that^  after  the  makii^  of  the  deed  of  submis- 
sion, and  the  bond  and  condition,  and  before  the  arbiters, 
or  their  umpire  or  oversman,  awarded,  ordered,  or  directed, 
sny  sum  or  sums  of  money  to  be  paid  by  Morrison,  his  heirs, 
executors,  administrators,  or  successors,  and  before  they 
gave  fordi  or  pronounced  any  decreet  or  decreets  arbitral, 
in  the  premises,  interim  or  final,  partial  or  total,  and  before 
they,  or  their  umpire  or  oversman,  pronounced  any  final 
award  or  umpirage  by  virtue  of  the  said  deed  of  submis* 
sbn,  to  wit,  on  &c.,  Morrison  died/* 

SiactMy.' — Aa  to  so  much  of  the  condition  as  relates  as 
wcH  to  the  standing  to,  abiding  by,  and  keeping,  all  the 
interim  orders,  as  also  the  final  award  by  the  arbiters  or 
umpire* ''  that  neither  of  them  gave  forth,  pronounced,  or 
made,  any  interim  order,  or  any  final  award,  under  or  by 
Tirtue  of  tL2  deed  of  submission/* 

StPenthlf/f — *'  That,  at  the  time  of  making  the  bond,  the 
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1827*        defendant  beldw  hadin^iiStBen^  norduiA  he  any  notice,  Hor 

Uacdovqalv    vaB:lie  ialfcrmedvinf^  jibt  acqnaintediiridi,  Ae  terms  and 

„     ^*  QMitenftsifif  the  deed^tif  Biibnmmon  in  die  eonditien  men- 

tioned;>atid'tbat  the  deedfbontained  unusual  clauses^  cove- 

nants^'orproiusionis**' i> -'<j -::p   --    o^  '-■ 

I'iS^AiA/jr.-^''  ThatAthe  -deed  contained  ill^^alckuMes 
andipromfionarr^^HaM-^  "        in-ii     i: 

ii.liaf^ify.rT^i^  That  the  bond  iras  obtained^  fron.die  de- 
fendant iK*enrdv^>b^:^aud  and  covin.'* 

iiri!ketplaBititfyjbela#  joined  issue  on  thev^/fc^^  seeeiUh^ 
ei^th\  audi  Jatt  q[dcias;>'and,  asto  the  second  andi^W^-*- 
afteriph>teBting^/thatrMbiriaaif9  in  his  life-^tilne>  and  hia 
hebsyf&oltafteDiftisideaidi)  ^d  not  well  and  tvuly  obaenre, 
pei£>i!in^  andJceepi  alliand  erery  the  covenants,  &c.  ef)edh> 
ficd  and  4ioiiladned>  in  the  deed  of  submission,  wliieh,>€BL 
their  parts  and  behalvea/  ought  to  have  been  obasrived^ 
&& ;  protesting  •ako^ :  that  Morrison,  in  his  life^time^  and 
his  heics,  :&ej  ain^g^e. ibis  >death,  did  not  pay.tD.thejplain*- 
tiflSs  below^  all  auohsumt  and  sums  as  the  said' arbiters, 
ar.their.iMnpiriiiibjf.imyinterim'order  or  dooreeti* awarded 
and  .dibeatedHto  be  .paid>  or  which  became'  payable  by 
ilf^fr»«<W|tbisi heirs,  &e^:-^£«r  mplieation,  nevertheless,  in 
th^t  behalfi  the  plaintiffs  b^owaaid,  ffitbAt,  after  the  mak- 
i9g,of  the  deed  of  submibsionand  bond^  land  in  ithe  Ufe-time 
0^,  Moirrifimf  tba  arbiters  accepted  ihe  submisaioni,!  and 
fl^pppint^d i their  clerk; —that  they  afterwards  appointed 
^ij^^stQibe  sole  oversman; — that,  after  iA^deaih  o£ 
4fiQrnka»,  the  arbiters,  having  differed  in  opinion,  sub*- 
rmtt^  thf&  whole  matters  referred  to  them  to  tbo'sole  de»  • 
termination  of  Jt.  F.,  as  ^oversman,  who.  accepted  the 
oflSce^and,  after  prorogating  the  mattersi  submitted^  made* 
his  final  aeolenee  {md  deciseet  arbitral  in  the  jpremises^- 
whereby  ibe  found. (among «ther  thiilgs).  that  tbefeuNiate 
of  iMbrrM^ia  was  indebted  iot  the  pkdntifFs  b^low  in^.the, 
snm  of  12051  lU.  atevlingv^of  prilwipal,  :and95L  IQs.Hd. 
for.  interest  due  thereonilwfaiehtsutnahe  decenEied >and  off- 
dained  die  executors  of  Morrison  to  pay  to  the  plaintiffs 


befew^  reeorving  tb  theiDitfae  luf&llieilefil  ctmaff  objbcttoi)        1897^ 
mdng  bom  the  muKtS&cimicji  id  ii^  MAepovoTi^ 

the  deceased Monison^entrntoiics die  fiiU  patiteiitiofilw  <^ 

just  mod  kvful  debts  ^-^thattth^  ,eme9UtoK9  otMahimm 
were  bound  to  deliver  up  to  the  plaintiflii  belowrii  lettetnofi 
credl^^gra|lted  by  two  perseHB  in  L&nddn,  at  the  re^utest 
of  the  plaintiffs  below,  in  favour  <^  Mmruonf  and'  aathoM 
riaekig  hiss  to  draw  upon  those  persons  fioe  fiOO/« ;.  jKld  that 
die  oversman  accordingly  decerned. and iosdained  thata»l 
eevioffaof itflprrMOfl  to  dehvernp  theisaidiliattefilpf  ci^ddit 
to  die\pUiistiffs  below,  free  from! any t lien  bs\c]iEum  dMsdie 
part  b£  any*  third  party  ;and>  £uhngitheiBxaoiitoMvdc|^[ive»4 
ingup  die  letter,  he  deoemed  and  ^ordsinedi^thein,  not 
only  to  nake  payment  to  the  plaintiffs*  beldWiof  die  saidi 
aom  of  BOOL  and  interest,  but  ako  to  free  4Bm1  relieve  the 
plaintiffii  below  of  the  whole  costs,  daangiesyandexpencea, 
idnch  tfaey^  night  in  any  aaanner  sustain^  direcdy  or  in«> 
direcdyy  iti^  and  through  the  proceedings  whieh  might  b6 
direeted  by  <any  person  or  persons  'against  those  pei%oil0| 
mider  the  letter  of  credit^^*  The  plajntiffb  below  then 
averred,  ^^  that  the  executors  of  J/ismV^ya,  and  the  defend'^ 
ant  below/  had  notice  of  die  final  sentence  and  de^eet  a^ 
bitral  of  the  Oversman ;  which  was  afterwards  duly  registei^ 
ed ; —  dmt  ail  the<  proceedings  under  the  submissioti  were 
and  are  regmiar  and  valid,  and  according  ta  the  late  of 
Scotland f  where  die  same  were  had;  and  that  the  decreet 
arbitral  was  and  is  a  good  and  standing  award  under  th^ 
submission;*'  and  assigned  for  breaches^-FtrW,  ^'that  th^ 
executors  of  Morrison  did  not,  nor  would,  pay  to  the  plains* 
tiffs  belowthe  said  principal  sum  of  1505/.  1 !«.,  and  95/.  10^. 
6d^  inteiest,  or  any  or  either  of  them,  since  the  final  sen* 
tence  and  decreet  arbitral  in  that  behalf  mentioned,  al<» 
though  the  plaintiffs  below  were  ready  and  willing,  and 
offisred,  to  perform  their  part  of  the  final  sentence  and  de- 
creet airUtral,  and  to  idteye  AforHisoii'^  estate,  as  in  the 
said  final  sentence  and  decreet  arbitral  was  mentioned^  &c. 
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1827*  Skeomdl^i  tbat  MorrUon^s  exeeutora'^did  not  nor  would 
Macdouoall  (although  requked)  deliver  up  to  the  plaintiffs  below  the 
said  letteftof  credit,  on  the  terms  mentioned  in  the  award. 
And|  lasily,  that  the  said  exsecutors  did  not  nor  would^ 
although  they  had  failed  to  deliver  up  the  said  letter  of 
credit,  pay  the  plaintiffs  below  the  said  sum  of  500^,  for 
which  such  letter  was  panted,  as  ordained  by  the  said 
final  sentence  or  decroet  arbitral. —  Of  all  which  several 
premises,  the  defendant  below  had  notice/* 

The  plaii^^s  below  then  demurred  specially  to  the 
fourth  plea,  and  assigned  for  causes : — First,  *^  diat,  in  and 
by.  the  deed  or  instrument  of  submission,  in  the  condition 
of  the  bond,  andybtirM  plea,  mentioned  and  referred  to,  it 
was  (among  other  things)  expressly  provided  and  declared, 
that  the  submission  should  not  vacate  or  expire  through 
the  deeease  oj  either  ^fihe  parties ,  but  should,  fkoUmih- 
standing  qfsuch  an  events  be  proceeded  ts,  and  the  mat- 
ters nU  issue  determined^  i»  the  same  manner  as  \fsuch  an 
ePenthad  not  occurred;  yet,  that  the  defendant  below,  had, 
in  his  Bsad/ourih  plea  in  bar  of  the  action  of  the  plaintifis 
below,  alleged  that  Morrison  died  before  the  making  of 
•any  final  award  or  uminra^,  order,  &c.  &c,  under  or  by 
viirtue  of  the  said  deed  of  subnussion,  without  having  diewa 
diai  the  submission  was  proceeded  in,  and  the  matters  at 
issue  determined,  according  to  the  said  proviso,  after  the 
)deoease  of  Morrison,  or  alleged  any  veason  or  excuse  in 
ihat  behalf,  although  the  bond  of  die  defendant  below  was 
conditioned,  as  aforesaid,  among  other  things,  fi>r  the  per^ 
Ibmance^  in  manner  aforesaid,  of  all  the  provisoes  speci- 
fied and  contiuned  in  the  said  deed  of  submission.*'    Se- 
-oondlf,  ''that the  defendant  below,  in  his  said/otrriA  plea 
in  bar  of  the  said  action  of  the  plaint  iffs  below,  alleged 
*AsLt  Morrison  di^  before  the  making  of  any  such  final 
award  ex  umpirage,  order,  &c.  &c.,  as  last  aforesaid ;  with- 
out shewing,  either  that  such  was  not  made  after  the  de- 
cease oi  Morrison,  or  that,  if  such  were  so  made,  it  was 
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perfotmed  by  the  heirs,  exeoulonii  adnniiBlniion,  or  0116-        1827. 
ceasors,  of  Morrison,  or  any  of  them';  aldhou^  th^  bond  of  yucD^ualhh 
tike  defendant  below  was  eonditioned  (ononir  other  thinirs)     ^     '* 
lor  the  perfomanoe  of  such  filial  award  or'  umpimge,  of^ 
der,  &c.  &e.,  by  Morrison,  his  beirsi  executors,  adminiiB* 
trators,  and  attcoessors*'*     TAii-dly,  **  that  the  defendant 
below  had^  ui  and  by  hia  said  fourth  plea,  attempted  to 
pat  m  laaiie  an  unnaterial  faet,  to  wit,  the  deaths  of  Mo^ 
rifon.**    And|  kutfy,  '*  that  the  plaa  Waaevashid,  and  srg^ 
■KnIatiTe,  and»  in  other  respeetsv  iincertflin»4niNiffidenty  and 
infinrmaly  &c. 

Thevt^wna  also  a  dentarrer  tbtkejtjih  plea(|  which  was 
similar  in  tannns  to  Ae  above:  as-  well  as  to  the  sixikt 
whieht  it  was  admittedi  at  the  oiitaM  of  the  argument, 
eonld  not  be  sustained. 

Aa  to  the  replication  to  the  oeoomd  and  third  pleaa, 
after  protesting  that  the  repUcation^  and  matters  there* 
in  oontainedy  were  wholly  InsuffioiOnt  in  law;  protest* 
iBg  also  tbat  the  sltid  supposed  final  sentence  and  decreet 
arbitral  was  not  nor  is  a  good  and  standing  award  under 
die  aubmission,  but  was  and  is  a  void  and  invalid  award, 
and  made  after  the  revocation  of  the  submission  by  the 
death  of  Morrison,  and  made  by  a  delegated  authority, 
and  not  under  the  submission,  and  void  in  various  other 
respects  ;-^for  rejoinder,  nevertheless,  as  to  so  much  of  die 
replication  as  related  to  the  supposed  breach  of  the  said 
supposed  final  sentence,  decreet  arbitral,  or  award,  first 
above  assigned,  the  defendant  below  said,  ^'  that  Morrison 
died  wholly  insolvent,  and  without  leaving  any  estate, 
eflfectst  funds,  goods,  or  chattels,  apjdieable  to  the  pay- 
ment and  discharge  of  the  said  two  several  sums  of 
1505/.  1I#.  and  95L  10s.  6d.,  in  that  breach  mentioned, 
or  either  of  them; — and  that  the  exeouitora  of  Morrison 
had  not,  nor  had  any  of  them,,  al  the  time  of  making  the 
said  final  sentence.  Sac,  or  at  any  time  before  or  since, 
hiUiertOy   nor  had  they#  nor  had  any«>of.  them,  at  the 
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1 8j^,  tWte  of'  tlie  doiniheViceme'rit  of  t^is  suit,  or  at  any  time 
^^~v-7^»  K&i<4fe,"liitherto,  nor  have  ttey,  nor  has  any  of  them, 
V. .  now,  'Any  estate,  effects,  &c.  &c.  which  were  o{  Morrison 
dc^^ased,  at  the  time  of  his  death,  in  their  hands,  to  be 
adkhinistered.  Wherefore,  as  to  so  much  of  the  replica- 
tiOVito  the  ^^concJ  and  if  Afrit/ pleas  as  related  to  the  sup- 
]^o^^d  breach  ot  the  said  supposed  final  sentence,  &c. 
fiirst  aboVe  {^signed,  the  defendant  below  prayed  judg- 
ment, If  the  plaintiffs  below  ought  to  have  or  maintain 
thieir'afo^baid  action  thereof  against  him,  SccJ^  And,  as 
taso'Mtich  of 'ihe  replication  as  related  to  the  supposed 
hT^iL6\iS(ic6ndtjf  above  assigned,  the  defendant  below  aver- 
red,'"that  the  executors  of  Morrison  did  deliver  up  to 
the  plaintiffs  befow  the  said  letter  of  credit,  as  in  that 
breach  mentioned ;  on  which  an  issue  was  tendered.**  And, 
as  to  so  much  of  the  replication  as  related  to  the  suppo^d 
breach  of  the  said  final  sentence,  &c.  lastly  above  assign- 
ed, **  that  Morrison  died  wholly  insolvent,  and  without  leav-r 
ing  toy  estate  or  effects  applicable  to  the  payment  or  dis- 
charge of  the  said  sum  of  500/.,  as  in  the  said  last  breach 
mentioned;  and  that  Morrison's  e:iecutors  had  not,  at  the 
ti^e  of  itnaking  the  said  final  sentence,  or  since,  any  estate 
of  efie<^ts  of  his,  in  their  hands,  to  be  administered.** 

-"  And,  as  to  the  replication  to  the  seveMh^  eighth,  and  last 
pfeas,  the  defendant  below  joined  issue,  and  joined  in  de- 
murrer to  the/ourih,  fifth,  and  sixth.  The  plaintifis  below 
joined  issue  6n  the  rejoinder,  as  to  so  much  of  the  replica- 
tioA  as  Irelated  to  the  breach  of  the  award  secondly  assigned ; 
aild'as  to  the  rejoinder,  as  to  so  much  of  the  replication  as 
related  to  the  first  and  last  breaches  of  the  award,  they  de- 
mttrred  specially,  and  assigned  for  causes, — **  that,  in  and 
by  the  deed  of  submission  in  the  condition  of  the  bond  and 
second  jHesL  of  the  defendant  below  mentioned,  it  was  (among 
other  things)  expressly  provided  and  declared,  that  the  smb- 
mission  should  hot  vatate  ot  expire  through  the  insolpen^ 
cy  qf  either  qfthe.fmriieSf  hut  should  motteithstanding  of 


Macdouoali. 
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MUch  an  event,  be  proceeded  iff^  and  fkei^afi^if,  at  ispifi         \  g^7. 

determined^  in  the  same  manfier  as  if  such  an  fpentpad 

not  occurred;  yet,  that  the  defendant  |>elow  had^  in  bis    "^      «. 

rejoinder,  inconsistently  pleaded  the  in^olyency  of  Afar- 

risouj  deceased,  as  an  excuse  for  the  respective  breaches 

of  the  said  final  sentence,  and  decreet  arbitral,  or  awards 

first   and  lastly  above  assigned;  although  the  said  final 

sentence  and  award  was  duly  made  as  aforesaid,  under 

and  by  virtue  bf  the  said  submission,  and  was,  by  the  pro- 

•T  .  .     .  I  1  ■  »|  ••'^,■■11 

testa(|ion  of  the  defendant  below,  in  bis  rejoinder,  in  eff^t^ 
admitted  to  have  been  so  made : — that  the  b|9ncl  w^s  (among 
other  things)  conditioned,  absolutely  and  without  reserva- 
tion, JTor  the  fuD  performance,  by  Morrison^  his  heirs,  &c. 
of  such  final  sentence,  &c.  or  award,  as  should  be  made, 
as  afores^d,  and  particularly  for  the  payment  by  them  to 
the  plaintiffs  below,  their  executors,  &c.^  of  such  sum  or 
gums  as 'should  be  awarded  as  aforesaid :  yet,  that  the  de- 
fendant below,  in  his  rejoinder,  had  inconsbtently  plead- 
ed the  msolvency  of  Morrison^  deceased,  and  the  want  of 
funds  in  the  hands  of  his  executors,  as  an  excuse  for  the 
said  respective  breaches  of  the  said  final  sentence,  &c«  or 
award,  first  and  lastly  above  assigned ;  that  is  to  say,  the 
non-payment  of  the  said  sums  of  money  so  actually  award- 
ed to  be  paid  to  the  plain ti^s  below  as  aforesaid;  and  that 
the  defendant  below  had,  in  Ids  rejoinder  to  so  much  of 
the  replication  of  the  plaintiff  below  as  related  to  the  said 
breaches,  yir^/  and  lastly  above  assigned,  attempted  to  put 
in  issue  one  of  two  immaterial  facts,  to  wit,  the  insolvency 
of  Morrison,  deceased,  at  the  time  of  his  death,  or  the 
want  of  funds  in  the  hands  of  his  executors.** 

The  defendant  below  joined  in  demurrer ;  and,  judgment 

having  been  given  for  the  plaintiff  below,  upon  ihe  fourth, 

fifih,and  M'x/A,pleas,(a)andupon  the  rejoinder  to  so  much  of 

the  replication  as  related  to  the  breaches  of  the  final  sentence 

and  decreet  arbitral,  or  award,  first  and  lastly  assigned, — 

fa)  The  defendMitbdow  suffer-     ))leMciR  whidi  isiueft  were  join- 
ed judgment  by  default  as  to  the      ed. 
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1627.        ^^  defimdbnt  bdow  fafoiight  a  writ  of  error,  and  anigii- 
ul^^u   ed  general  errors. 

V. 

RoBERTsoif.        •j'jjg  points  stated  for  argument^  were  as  fallow: — 

Firsts  that  the  award  was  void,  it  haying  been  made 
after  the  death  of  Morrison,  the  principal ;  and  that,  by 
such  death,  the  power  to  arbitrate  was  gone,  notwithstand- 
ing the  special  clause  in  the  deed  of  submission. 

Secondlff,  That  the  award  was  void,  it  i^pearing,  on  the 
face  of  it,  that  the  arbiter  had  delegated  his  authority. 

7%f rcffy,  that  the  award  was  void,  for  uncertainty,  cer- 
tain blanks  being  left  therein. 

Fourthly,  that,  supposing  the  award  not  to  be  void  on 
account  of  all  or  any  of  the  above  objections^  yet,  that 
there  had  been  no  breach  of  the  condition  of  the  bond, 
it  being  conditioned  that  Morrison,  t^e  principal,  or  his 
heirs,  &c«,  should  pay  such  sum  or  sums  of  money  as  the 
arbitrator  should  direct;  and  he  has  directed  that  the  ex- 
ecuiors  should  pay  the  sums  awarded,  not  personally^  but 
out  of  the  estate  of  Morrison  deceased. 

The  cause  now  came  on  for  argument.  ' 

• 

Mr.  Brodrick  fbr  the  plaintifib  in  error^^— Two  questions 
are  raised  by  the  pleadings :  the  oiieom  the  demurrers  to  the 
f\BmrihvoAJiJih^fie9as\  the  other  on  the  replication,  asftras 
itralates  to  the  ^ecourf  and  ^Airtf.  These  que&tions  tee  dis- 
tinct in  tliemsdves,  and  each  set  of  die  pleadings  snist  be 
taketi  separately;  for  it  is  a  wdil  known  and  established  rule 
(if<pteadiBg,  that  one  plea  cannot  be  used  in  aid  of  another, 
unless  expressly  referred  to  by  an  appropriate  allegation. 
Thefomrik  mA  fifth  pleas  must  therefore  be  looked  at  as  if 
the  second  and  thhrd  had  not  been  pleaded.  There  is  no 
dansein  the  eumditum  oftheMmdhywiAdbi  it  app^iM  that 
Ae  BubmiflrionisnottobeTacictedbydiedeathofeidieroF 
the  parties.  It  is  troe,  there  is  a  reference  to  the  sobtaisaion, 
and  to  certain  provisoes  and  covenants  therein  specified  and 
contained;  but  ^e  fourth  andjlfth  pleat  <mlj  refer  to  the* 
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exception  in  the?  ihttoin^Uftf  p«ft"6f  ffife'  ^cohd  jptea^inen-      vj^^ 
tionedy  and  consequently  do  not  incorporate  the  danse/   MAcpouaAi.L 
by  which  the  submission  is  not  to  vacate  by  the  death  or    rosxr'tsos. 
insolvency  of  either  of  the  parties*     The  question  on  those 
pleas,  therefore,  is,  whether  the  plaintiff  in  error,  as  the 
obligor  in  a  surety  bond,  be  or  be  not  discharged  from  his 
obligation,  by  the  death  of  his  principal  previously  to  the 
award  being  made.    If  the  plaintiffs  below  had  meant  to 
avail  themselves  of  the  clause  in  the  submission,  they  should 
have  set  it  out  in  their  repUcation ;  but,  by  demurring,  they 
have  given  the  plaintiff  in  error  an  opportunity  of  arguing 
the  dry  question  of  law,  whether  the  authority  of  an  arbitra- 
tor be  not  determined  by  the  death  of  one  of  the  parties  re- 
ferring before  award  made,  without  being  fettered  by  such 
dause.   They  have  admitted  that  Morrison  died  before  the 
award  wms  made;  and  the  whole  of  the  deed  of  submission 
was  not  set  out  on  oyer  of  the  condition  of  the  bond,  so  as 
to  incorporate  it  with  the/ourth  biA  fifth  pleas.     It  may  be 
laid  down  as  a  general  proposition,  that  the  death  of  either 
of  the  parties  submitting  to  arbitration,  operates  as  a  re- 
vocation of  the  power  of  the  arbitratgr,  and  vacates  the 
submission,  if  such  death  take  place  before  the  award  is 
delivered,  aad  there  be  no  clause  in  the  submiflsion  to 
provide  against  it.    In  Vynior's  case  (a),  it  w^s  expressly 
determined  that  a  submission  to  an  arbitration  might  be 
revoked,  on  the  ground  that  a  person  cannot,  by  his  own 
act,  make  an  authority  not  countermandable,  which  is  by 
law,  and  of  its  own  nature,  countermandable ;  and  in  Milne 
V.  Gratrix{b\  where  parties  by  bond  agreed  to  submit 
matters  in  difference  between  them  to  arbitration,  and  that 
die  submission  should  be  made  a  rule  of  Court,  it  was  held 
to  be  ccunpetent  to  either  to  revoke  his  submission  by  deed, 
and  that  he  could  not  be  attached  for  contempt  in  not 
obeying  the  award,  if  made  after  such  revocation,   al- 
though the  submission  be  afterwards  made  a  rule  of  Court. 

(a)  S  Rep.  82  a.  (6)  7  East,  60S. 

VOL,  I.  » 


V. 

Robertson. 
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1827.  There,  however,  the  authority  of  the  arbitrator  was  re- 
Macdouoall  voked  by  the  act  of  the  party,  whilst  here  it  was  by  the 
act  of  God.  In  BlundeU  v.  Bretiargh{a),  there  was  a  con- 
tract for  the  sale  of  an  estate,  by  which  the  parties  con- 
tracted, for  themselves,  their  heirs,  executors,  administra- 
tors, and  assigns,  that  the  value  to  be  paid  for  it  should  be 
ascertained  by  the  award  of  arbitrators,  to  be  made  within 
a  certain  time,  or  if  they  should  not  agree  to  make  their 
award  within  that  time,  an  umpire  was  to  fix  the  value  by 
a  certain  day;  and  pne  of  the  parties  died  before  the  award 
was  made,.*-^  Court  of  equity  refused  to  decree  a  specific 
performance  of  the  contract;  and  Lord  Eldon  there,  after 
particularly  adverting  to  the  word  heirs,  as  being  intro- 
duced in  the  contract,  said  (6),  ''  the  question  is,  whether 
there  is  any  contract,  the  terms  of  which  were  ascertained 
during  the  lives  of  these  parties ;  that  is,  an  agreement  be- 
tween them,  that  will  bind  those  who  are  entitled  after 
their  deaths ;  or,  whether  this  is  not  an  agreement  to  sell  at  a 
price  t<5  be  fixed  by  an  award  or  umpirage,  at  such  a  price 
as  they,  the  arbitrators  or  umpire,  should,  within  a  given 
time,  during  the  lives  of  the  parties,  appoint;  and  no  agree- 
ment, if  neither  the  arbitrators  nor  the  umpire  fixed  the 
price.  Such  an  agreement  cannot  be  caiTied  into  execu- 
tion, if  it  has  failed  by  the  death  of  one  of  the  parties ; 
which  cannot  be  considered  as  an  accident  against  which 
this  Coiui;  would  relieve*"  In  Toussmnt  v.  Hartop  (c), 
where  a  verdict  was  taken  for  the  plaintiff*,  by  consent,  sub- 
ject to  an  award,  and  the  reference  was  authorised  by  an 
order  of  Nisi  Prius,  and  the  defendant  died  after  verdict, 
but  before  award,  and  the  arbitrator,  after  the  death,  made 
his  award, — the  Court  held  it  to  be  bad,  as  the  defendant's 
death  was  a  revocation  of  the  arbitrator's  authority*  So, 
in  Cooper  v.  Johnson  (dO,  where  a  cause  was  referred  to  an 

(a)  17Ve8.232.  (c)  1  B.  Moore,  287;   S.  C. 

(6)  Id.  240.  7  Taunt.  571. 

{d)  2  Bam-  &  Aid.  594. 


IN  THE  EIGHTH  YEAR  OF  GEO.  fV.  163 

arbitrator  by  order  of  Nisi  Ptius,  it  was  held  that  his  au-         i827« 
Aority  was  determined  by  the  death  of  either  party  before    micdoooall 
die  making  of  the  award.     It  may  be  saidi  however,  that  ^' 

admitting  that  the  authority  of  the  umpire  or  oversmani  in 
this  case^  was  determined  by  the  death  of  Morrison,  still, 
that  it  does  not  follow  that  the  obligor  on  the  bond 
b  not  bound,  as  he  thereby  undertook  to  abide  by  the 
award  at  all  events.  In  Vyniar*s  case  the  action  was  debt 
on  bond^  and  although  it  was  there  resolved  (a),  that  by  • 

die  countermand  or  revocation  of  the  power  of  the  arbitra- 
tor, the  obligee  should  take  die  benefit  of  die  bond,  and  that 
for  two  reasons ;  ^rst,  because  the  obligor  had  brok^i  the 
words  of  die  condition^  which  were  that  he  should  stand  to 
and  abide  die  rule,  order,  and  award ;  and  secondly,  because 
he  had,  by  bis  own  act,  made  the  condition  of  the  bond  im- 
possible to  be  performed ;  and,  therefore,  his  bond  was  be- 
come single,  and  without  the  benefit  or  help  of  any  condition, 
because  he  had  disaUed  himself  to  perform  the  condition: 
yet,  there  the  revocation  was  by  the  personal  act  of  the  oblig- 
or;  bat  here,  as  the  submission  was  vacated  by  the  death  of 
die  party  referring,  his  executors  could  not  be  bound  by 
an  award  made  afterwards,  and  much  less  can  a  mere  surety. 
The  death  of  Morrison  before  the  award  rendered  it  null 
and  void ;  and  his  executors  were  only  boimd  to  observe 
die  covenants  he  was  bound  to  perform;  for  if  they  had 
pud  the  sums  awarded,  they  would  have  done  so- in  their 
own  wrong,  as  they  were  not  liable  by  law  to  pay.     If  an 
arbitrator  delegate  his  audiority  to  another,  and  die,  the 
latter  cannot  afterwards  proceed  with  the  award.     So,  if 
Morrison  had  been  released  from  die  submission  before 
bis  death,   and  the  arbitrators  had  proceeded  to  make 
an  award  afterwards,  his  executors  could  not  be  boimd  by 
it',  and  a  surety  can  only  be  liable  where  the  representatives 
of  Mb  principal  may  be  compelled  to  performance.     In  the 

(4)  Third  resolution,  8  Rep.  82  b. 
m2 
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182?.        construction  of  a  surety-bond,  the  strict  terms  of  the  con- 
Macdouoall    tract  must  be  adheted  to,  and  the  'party  ought  not  to  be 
Robertson,    bound  beyond  the  scope  of  his  engagement,  according  to 
the  case  of  Ltord  Arlingion  v.  Merrieke{a\  and  the  autho- 
rities there  cited,  and  which  hare  since  been  acted  on  in 
Weston  V.  Barton  (ft). 

The  second  question  involves  a  more  difficult  pro- 
position,  and  arises  on  the  demurrer  to  the  rejoinder 
^  to  the  replication  to  the  second  and  third  pkad.      The 

^  whole  of  the  proceedings  under*  the  stibmi^sioii'are  set 
out  in  the  replication,  and  the  deed  is  set  out  id  terms  m 
the  secohS  pl^a^  in  which  the  clauee  or  pr<M6o>  tliat 
the  submission  sha}!  not  be  vacated  by  the  death  or  ittBolr 
vency  of  either  of  the  parties,  is  contained.  This  tfedsea 
an  important  questioJD,  and  there  is  no  case  applicable  to 
it,  as  the  main  distinction  is,  where  the  submissidtt  is  re'- 
voked  by  the  act  of  the  party,  or  by  the  act  of  God.  The 
cases  of  Tyler  v.  Jones  (c),  and  Clarke  v.  Crofts  {d),  are 
altogether  distinguishable.  It  is  quite  dear,  that  where  a 
party  constitutes  an  arbitrator  by  his  own  act,  the  autho- 
rity of  such  arbitrator  cannot  be  extended  beyond  t}ie 
death  of  such  party;  and  althou^  clauses  were  in  those 
case^  introduced  in  the  orders  or  ftileti  of  reference,  that 
the  award  was  to  be  delivered  to  the  parties,  or,  if  either 
of  them  should  be  dead  before  the  making  of  the  award, 
then  to  their  respective  personal  representatives  requi- 
ring the  same ;  yet,  there,  verdicts  were  entered  for  the 
plaintiffs,  subject  to  the  awards  of  arbitrators,  under  or- 
ders of  Nisi  Prius.  By  the  statute  17  Car.  2,  c.  8,  it  is 
enacted,  that,  if  either  party  die  between  verdict  and  judg- 
ment, the  suit  shall  not  abate,  nor  shall  his  death  be  al- 
leged for  error,  so  as  the  judgment  be  entered  within  two 
Terms  after  the  verdict :  and  in  the  cases  last  referred  to> 
the  verdicts,    having  been   entered   by  the  consent  of 

(a)  2  Wms.  Saund.  414  a,  n.  5.         (e)  3  Barn.  &  Cress.  144 ;  S.  C. 
(6)  4  Taunt.  673.  4  Dowl.  &  Ryl.  740. 

(i/)  4Bing.  143. 
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the  parties,  the  arbitrators  bad  only  to  determine  the  1827. 
amount  of  the  damages  for  which  the  judgment  was  ulti-  macdJuoall 
mately  to  be  entered  up.  In  the  late  case  oi^Dowse  v.  h^jcrVton 
Caxe  (a),  the  plaintiff  declared  that  certain  differences 
had  arisen,  and  a  suit  was  pending  in  Chancery^  in  which 
the  plaintiff  and  divers  other  persons,  including  infants,  * 
were  plaj»liffs,f  and  ^.  £.,  CD.  (since  deceased),  and 
JS.  iP.|  defendants;  and  that  it  was  ordered  by  the  Vice- 
CfamceUor^. with  the  consent  of  the  attomies  of  the  par- 
lies in  t|^.«uity  that  the  several  matters  in  quest^n  in  the 
auitt  mdall. disputes  and  differences  then  subsisjting  be- 
tweep^cevtaia  of  the  plaintiffs  aiid^<  JB.,  and  C  f).  since  de- 
ceased <(bfing  certain  of  the  defendants),  should  be  referred 
iolfae.iffbitraKnent  of  J.  <$.,  who  was  to  be  at  liberty  to 
aake ^ope.or  more  award  or  awards  ad  he  should  think  fit; 
avdjtiMUt,  in  case  either  of  the  parties  should  happen  to  die 
Uffare  tkc making ^^of  ike  award,  the  reference  was  not 
io  abfUei^  hut  the  executors  and  administrators  of  the 
partiea  ap  dying^f  were  to  be  considered  and  taken  as  par- 
ties to  the  order,  in  Uke  manner  as  their  testator  and  in- 
testate; and  that,  before  the  making  |of  the  award,  C  D, 
died;  and  the  arbitrators  afterwards  awarded  that  the  de- 
fendants, executorst  of  C  D.,  should  pay  the  plaintiff  a 
given  sum,  on  a  certain  day,  out  of  C.  D,'s  assets,  by  rea- 
son of  which  the  defendants,  as  executors,  became  liable 
to  pay ;  [and  being  sociable,  they,  executors  as  aforesaid, 
promised  to  pay: — the  Court  of  Common  Pleas  held  that 
the  authority  to  refer  was  not  revoked  by  the  death  of  C.  D. 
There,  however,  die  arbitrator  expressly  awarded  that  the 
executors  of  C  Z).  should  pay  out  of  the  assets  of  the  tes- 
tator. But  the  judgment  in  that  case  has  been  reversed 
hj  the  Court  of  King's  Bench,  in  error  {b);  and  although 
that  Court  decided  on  a  different  point,  viz,  that  the  sub- 


la)  10  B.  Moore,  272;   5.  C  (6)  Biddell  v. Dowse  (m  error], 

^Binsr.  20.  6  Bam.  &  Cress.  255. 
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1827.  miBsobn  to  arbitration  was  not  mutoal,  yet  the  case  of 
Macoouoau.  Dowm  t.  Core  cannot  now  be  considered  as  an  authority, 
l^otwithstanding  the  clause  in  the  submission  in  this  case, 
it  is  necessary  to  consider  the  authority  of  an  arbitrator, 
and  from  whom  he  derives  it.  Where  it  is  confierred  fay 
the  act  of  the  parties  ahme,  he  is  the  mere  agent  or  re- 
pTesentative  of  both,  appointed  to  settle  difi^ences  exist- 
ing between  them ;  and  havinjg  a  mere  delegated  authority 
as  such  agent/  the  death  of' either  of  his*  principals  is  a 
revocatiM  of  his  auAorityi  and  an  award  made  by  him 
aft^'the  d^th' cannot  be  binding  on  tfie  eseoutors  or  ad- 
ministrators of  the  deceased.  A  submission  to  an  arbitration 
is  analogous  to  a^Kywer  of  attorney,  which  is  revocable  and 
revoked  by  the  death  of  the  party  making  it.  And  in 
B&ean*^  Abfidgmeni  (a)  it  is  laid  down,  that  *'  the  autho- 
rity'given  by  letter  of  atttomey  must  be  executed  during 
the  life  of  theqperson  that  gives  it ;  because  the  letters  of 
attorney  IS  to  coQstitate  the  attorney  my  representative  for 
such  a  purpose;  and  therefore  can  continue  in  force  only 
during  the  life  of  me  that  am  to  be  represented ;  and 
hence  it  is,  that  if  Jl  S,  make  a  letter  of  attorney,  to  deliver 
seisin  after  my  death,  it  is  void,  because  he  cannot  deliver 
seisin  during  my  life ;  for  that  were  plainly  without  any  au- 
thority from  me;  nor  can  he  do  it  after  my  death,  for  the  for- 
mer reason."  Where,  therefore,  a  warrant  of  attorney 
is  given  to  confess  a  judgment,  in  order  to  obtain  leave  of 
the  Court  to  enter  it  up,  it  must  be  expressly  sworn,  that 
the  party  giving  it  was  alive  within  the  term  in  which  the 
application  is  made.  In  Vynior's  Case,  it  was  resolved, 
that,  '^  though  the  defendant  was  bound  in  a  bond  to  aUde 
by  and  observe  an  award,  yet  that  he  might  countermand 
it;  as,  if  I  make  a  letter  of  attcnmey  to  make  livery,  or  to 
sue  an  action,  in  my  name ;  or,  if  I  assign  auditors  to  take 
an  account;  or,  if  I  make  one  my  factor;  or,  if  I  submit 

(h)  Tit  «  Authwity,"  (E). 


• 


IN  THS  EIGHTH  YEAR  OF  GEO.  IV.  167 


myself  to  an  arbitEajBent ;  although  theee  are  made  by  ex-  1827. 
press  words  inceToeaUe ;  or  that  I  grant,  or  am  bound,  that  macoouoall 
all  these, sliall  ^tand  irrevocably,  yet  they  may  be  revoked:  »^^ 
90,  if  I  niali;^  my.testament  and  last  will  irrevocable,  yet  I 
laay  revoke  It;  for  niy  act,  or  my.  words^  cannot  alter  the 
judgment  of  the  law,  to  make  that  irrevocable,  which  is  of 
its  own  nature  revocable."  In  Eobif  v.  Twelves  (a),  there 
was  a^stom  within  a  ^maoor,  that  any  copyholder  of <  that 
manor  migbt.  m^kea  writing,  in  the  nature  of  a  letter  of 
l^nifiy^  to  two  copybcdd^rs .  ^  the  same  maiHHr,  to  sur- 
render his,  copyhold  after  his  death ;  and  JMtd  Chief  Jus^ 
tice  fie^k  tb^re  said  (6),  ^^,the  :death  of  the  parly  did 
not  rc^vofce.  tbe.imting  made  in  tbs  aature  of  a  letter  of 
attorpey,  for  it  was  strengthened  by;the  custom,  and  was 
not  like  an  ordinary  letter  of  attorney^  which  becomes 
void  by  the  death  of  him  that  made  it;  for  thu  custom  is 
a  law.**  In  Wallace  v.  C^oi  (c),  a  seaman  gave  a  power  of 
attomey  to  bi^  father  to  receive  his  wages;  and  Lord 
Ellenbarough  held,  that  the  death  of  the  former  was  a  re- 
vocation of  the  power,  and  that  no  subsequent  payment 
was  legaL  On  these  grounds,  the  Court  will  not  interfere 
in  this  case;  and  the  parties  to  the  deed  of  submission, 
cannot,  by  their  own  act,  ftsr.  the  introduction  of  the  clause 
in  question,  make  that  irrevocable,  which,  by  law,  was  re- 
vocable, so  as  to  make  it  binding  on  the  executors  of 
Morrison^  and,  much  less  on  his  surety  on  the  bond. 

L^stli/,  the  deed  of  submission  is  void,  on  account 
of  the  blanks  left  for  the  day  on  which  the  final  decreet 
was  to  be  made;  and  unless  a  certain  time  were  spe- 
cified, or  fixed,  the  arbiters  or  oversman  might  defer 
deciding,  firom  year  to  year.  The  usual  terms,  in  or- 
ders of  reference,  are,  so  that  the  arbitrator  shall  make 
his  award  on  or  before  a  given  day,  with  power  to  enlarge 
it,  from  that  day,  to  the  first  of  the  succeeding,  or  any 

(a)  Styles,  423.  (h)  Id.  424.  (c)  5  Esp.  117. 
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tt27.  qAm  ^Mibeequent  Tenn :  ^atfd^»  if  he  do  not^  or  the  tune  he 
Ukcowoiibt  ^Byot  didy  enlarged^  kb  authority  is  determined*  And  the 
„_»•     .     iVeaivbooksy  4  JErf.  4^  c.  14,  and  80  Hen.  6,  c.  18,  are  de- 

noBBMraoii.  •  •  1 

eisiTe  to  shew,  that  •  an  omission,  or  blank,  in  a  material 

ipdLrt  of  an  instnunenti  has  the  eflfe6t  of  aToidi^g  it  alto- 

gethen     -  . 


>  •  I 


Mr*  CmmpbeUi  for  the  defendants  in  error.i^The  deed 
JofisidumaBionMia  in  the  usual  form,  and  framed  acteovding 
toilI»eiJaWfofr^o/Aii«it>alid  blanks  are  alitrays  left^^aiid 
^Is  JBm«^  (»Bitot'iakB  motioe  of  the  laW  of  thatjeountiy. '-  ^ 
,riM[M94>Jb»^tej£VnraU4^B|^'oiir  law,  m  submissimifTaf  dna 
^MttusriJsvHoUld  .be>  ccnridered  as 'a  general  authority^ 'to  be 
IWMSOiitedrmt^  a^reosonaUe  time.  '   It  seems  to  me,  that 
there  lis  nonreight.'in  the  last  objection*] 
>  [Mr.  Justice 'Gtf^dtf^.-^By  striking  out  the  blanks,  the 
inconsistency  will  be  cured,  and  the  submission  will  be 
prorogated  to  the  time  when  the  final  decreet  might  be 
made*]-  iv  . 

.  The  mainobjeolioni  then  is,  that  the  pbuntsff  in  error 
is  disoharged.  by  the  death  of  Morrison,  his  principal,  be- 
iforie  aw»|:d  made;  but  he  oantoti  atrail  himself  of  this  ott- 
j^tion«  •  either  by  his  fourth  snu^^hf  or  second  and  tMtd 
plo^  us  bar.  The  deed  of  submiiisioa  is  virtually  embodied 
uxt^fourih  9XkSi  fifth  pleas,  aa  they  expressly  refer  tb  the 
^eandf  which  if  they  did  not,  they  could  not  be  supported. 
WJb^i^  &  party  has  declared  on  a  submission-bond,  al- 
.tbough  tiie  defendant  admit  the  award,  and  have  complied 
with  its  directions,  yet  performance  cannot  be  pleaded 
generally:  he  must  crave  oyer  of  the  bond  and  condition, 
and  shew  the  award,  and  how  he  has  performed  it;  and, 
in  so  doing,  he  cannot  allege  performance  of  the  whole  of 
what  he  was  required  to  perform,  or  his  plea  will  be  de- 
fective. The  second  plea  sets  out  the  submission,  at  length 
and  alleges  that  no  final  award  was  made,  ^he  fourth 
plea  is  clearly  bad,  as  it  only  excepts  what  is  excepted  in 
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the  mtroduetoiy  psrt  of  die  ^Jhst,'  aoad  there  wat  BotMog        IW- 
excepted  in  that  plea,  as  it  was 'merely  immi  est/uetumm    macdouoaia 
Supposiiig,  however^  that  to  be  a  mistakei  the  deed  •£ 
mbmiasion  is  referred  to  aa  aet  out  in  the  secamd  plea^  in 
tbeyiwr^  bhA  fifths  tin.  that  MorrisoHp  his  heirs^  &€•  did 
perform  every  covenant^  &c.  specified  in  the  said  deed  or 
instrument  of  submission ;  which,  of  coursCi  means  the 
deed  aet  out  in  tkesecami  plea;  and  in  which  ibe  ckuse 
iniiaeataoft is  contained^  tWrthat  the snbmisBioft diaB  riot 
be  detetmined  or  vacated  by  the  deadi  oi^  insolvieney  of  either 
of  Aepartiea.    And,  akhough  one  of  tbese' evenlli  hm 
takeotpkee,  k  will  not  vitiate  Aeisubieqfttettl  {wcteeettngs, 
or  render  Ibe  award  of  the  overinwii  void.    Bydie  con- 
ditioB  of.tlie  bond  the  pkdntiff  in  error  eKjpressIy  bovnd 
himself  in  the  penalty  of  KXKM.,  if  theexeoiitort  o(  Ahu^ 
risQit  did  not' perform  the  award;  and  this  he  is  bound  to 
pay,  notwithstanding  a  deficiency  of  as^tB.    By  the  law 
of  dus  coontry,  as  now  settled  by  die  kte  case  xX  Dowte 
V.  CoxCf  which  is  fully  warranted  by  previous  decisions, 
and  which  remains  unreversed  as  to  this  point,  it  is  com- 
petent to  parties  to  a  submission  to  agree  not  to  revoke 
by  their  own  act,  or  that  die  death  of  either  of  them  shall 
not  operate  as  a  revocation  of  the  arbitrator's  authority: 
and  if  a  clause  to  that  effect  be  introduced  in  the  body  of 
die  deed  of  submission,  it  is  binding  on  the  representatives 
of  the  parties*    Although  it  has  been  attempted  to  distin- 
guish this  case  from  those  of  Tyler  v.  Jones j  and  Clarke  v. 
Crofts t  as  there  the  plaintiffs  had  obtained  verdicts ;  yet 
here  the  express  contract  of  the  parties  must  prevail.     At 
all  events,  the  Court  cannot  say,  that  the  proceedings  sub- 
sequent to  the  death  oi  Morrison  are  void  by  the  law  of 
Scotland;  and  it  is  expressly  averred  by  the  plaintiffs  be- 
low, in  their  replication  to  the  second  and  third  pleas,  that 
all  the  proceedings  were  regular,  and  according  to  the  law 
of  that  country.   By  the  civil  law,  a  power  of  attorney  is  not 
revoked  by  the  death  of  the  principal,  without  notice  to 
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1827.        the  party^  to  whom  it  is  given.     And  although,  in  this 
liAGDoooAtt    cafle^  the  executors  of  Morrisom  might  not  be  compelled 
to  per&rm  the  awards  yet  the  plaintiff  in  error  is  liable, 
as  his  surety,  by  the  express  tenns  of  the  condition  of  the 
bond. 

Mr.  Brqdricki^  m  reply. — By  the  diamurrer  to  the 
fowrih  and  fifth,  plea3i  the  main  quealicnr  is,  whether, 
wUb^utittib^i  obiuse  in  itbe^  deed  of  sulmiifisioD,  die  au- 
4iJtiO](i(f  to£  )d|e  g^Gjttimm^  were  dete»lined^by  the  death  of 
M^nrHQ^\¥^bn  h^  proceeded  to  make  his  award.  It  is 
iVIutfa.cliM:^  thftt^  without  such  a  clause,  he  could  have  no 
4»uthofity[Ci  uAi  on  the  weU-kQown.rule,  that  the  facts  con- 
JBined  int onojjdea  cannot  be  incorporatedin  another,  un- 
less there  jbn. am  expre80  reference  to  it,. the  only  remaining 
question  is#  whether  or  not  there  be  such  a  reference  to  the 
M€Condi  in  Akefonfrih  end^/ik  pleas.  The  deed  of  submission 
referred  to  iii  those  latter  pleas,  is  that  set  out  in  the  con- 
ditioUiof  .the.bond.  They  refer  to  the  excepted  part  only, 
whieh  applies*  solely  io  the  perfbrmance  of  the  covenants  by 
Marriso$h  9S  expressed  in  the  conditicm,  without  incor- 
porating the  whole,  of  the  provisoes  contained  in  the  deed 
:of  submission;  The  Avermiant,  that  the  proceedings  have 
been  regular,  and  according  to  the  law  bfSeotkmd,  applies 
only  to  the  second  and  third  pleas,  and  ^es  not  touch  the 
qtiesti(Mi  on  the  fourth  'and  Jlfih.  The  defendants  below 
.idiould  not  have  demurred,  but  should  have  traversed  that 
fiu^t.  Looking,  therefore,  at  the  fourth  anA  fifth  pleas  as 
independent  of  the  second  and  third,  the  true  question  is, 
^whether  or  not  the  authority  of  an  arbitrator  be  determined 
by  the  dieatbof  one  of  the  parties  ref<^ring,  independently  of 
the  dalise  in  the  deed  of  submission.  And,  although  such  a 
clause  might  be  binding  on  the  personal  representatives, 
iteannot  be  extended  to  the  obKgor  on  a  surety*bond,  who 
is  ahvays  entitled  to  the  favourable  consideration  of  the 

^^"^  Cur.  adv.  vult. 


V. 
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-Loid  Cliief  Baron  Auouhdbb  ]iow>delivinQed  the  judg«-        1827. 
ment  of  die  Court  aa  foUowa  i-^  Maooovqm 

Thia  k  an  action  faxoi^gbi  Iqr  the  defimdaats  in  emnr 
againstJllaoiftMi(jra0,>thef>ldiiiiffinenN^  The 

deoIaFation  states  the  single  bond.  The  first  plea  ctaves 
ojfer  of  the  condition,  which  is  set  out  accordingly,  and 
from  wliM&  it^peata  tfait.a  datd  of  submission,  or  rtfer- 
enee,  in^^  die  iSi*allf#A'fon%  had  been  nade  val».GAsa)goic^ 
between  one  ijEmeiu  Jferriiiii,  and  the  «defiemkntt  niei^ 
ror  (die  plaiatiA  in :die>  «cdoi^,  ffejbrring  afflmatt^mte 
diiiBieBee  betweon^dMaiKito^tUe.awavdof  two  peBSons  nak^ 
ed/ andj'in^laieithey^diffiRed^:^ an^tunplre^  atod^  as'lhe 
eonditioB  slatea^  ^th^  bomid'themsaltea^*  dm?  hein,  ene- 
eiiton,>«dBiiiiistraloia,'aBd.aacce8soM,  toftdfil<the  awavd^ 
inider«pemdt3roffiOO/i  The  condition  of  theibond  does  not 
fedte  allele  pKmsoeaeontaiiied  in  the  sobmissioii^  but  le* 
Ssra  to-all  the  provisoes,  dedaradonsyandiiyeenienta  there- 
in specified'MMi  eentaiaed  ^hen  it  goeson^lo  provide,  that 
if  Jfbtrrsiofi,  hiaheifs^  executors, -administnitore,  and suc^ 
eessors,  should  truly  perform  and  fiilfil  all  MorrUofCs  co- 
venants and  agreements  in  the  submission  in  part  recited, 
particularly  if  he  or  they  ahould  pay  all  siuns  directed  to  be 
paid  to  them,  by  (what  is  called)  an  interim  decreet,  or 
by  any  final  decreet,  then  it  was  to  be  void,  otherwise  to  re~ 
main  in  force.  The  defendant  below  (plaintiff  in  error) 
pleaded  ^«/,  non  est  factum.  The  second  plea  states  the 
deed  of  submission  at  large,  and  particularly  a  clause 
which  raised  the  argument,  viz.  that  the  submission  should 
not  vacate  or  expire  through  the  decease  or  insolvency^  of 
either  of  the  parties;  but  should,  notwiHistanding  of  such 
an  event  J  be  proceeded  in,  and  the  matters  at  issue^le* 
terminedj  in  the  same  manner  as  if  such  cm  event  had  not 
occurred.  The  defendant  below  then  proceeds  to  plead, 
as  to  the  residue  not  excepted,  that  no  final  decreet  was 
made ;  and,  as  to  all  excepting  the  final  award,  that  ilfor* 
fisofCs  heirs,  &c.  did  every  thing  which,  by  the  said  deed 


we 
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1897*        .6f -imbmiasion^   they  weare  bound  to  do.      In  his  third 
HkcoQVQAUL    pleat-^fts  to  all  the  condition  of  the  bond,  except  the  part 
RonBmav.    ^^^^  relates  to  the  payment  of  all  such  sums  as  the 
arbitersi  or  umpire,  should  award  or  direct  to  be  paid 
hf  Morrison,  his  heirs,  &c,,  and  any  money  payable,  in 
the  nature  of  a  penalty,  to  the  plaintiffs  below, — he  pleads 
performance  by  Morrison,   in  his  life-time,  and  by  his 
bears,: &o^>«inoe  his  death;  and,  as  to  the  part  so  except- 
^,,  that  (the  tarluters,  or  umpire,  did  not  award  any  money 
to  bei  fM  by  Morrison,  his  heirs,  &c.  nor  did  any  money, 
JUi  the:  mature  of  a  penalty,  become  payable  by  Morrison, 
hisheire^y^Ottaad  that  no  final  award  or  umpirage  .was  made. 
Thejourik  plea  begins  by  excepting  what  is  excepted  in  the 
intxoduetion,  to  the  second  plea,  which  relates  to  a  final 
award;  and  the  defendant  below  then  pleads  that  itformoii, 
his  heirs,  &c«  perforxaed  all.  interim  orders,  and  thi^t,  as 
to  what  is  exoeptedf.  Wn  a^  to.  the  final  decreet,  that,  after 
tfae.making<of  (he  df$«d;of  submission  and  bond,  and  before 
any- jftoal  avf  ai4  or  iwfipirage  by  the  aEbiters>  or  umpire,  rur* 
on  the  7th  October,  1823,  Morrison  4ied.  .  The^b  plea 
is,the  .-same in. effect,  t^iVt^m^^rto.  aU.thp  condition,  exoept 
the  part  excepi^^in  the.introdiict^on  to  the  second  plea, 
peorformance^.by  Jlforti^oo^  i|^ rhis: .^fe-time,  a<id  his  heirs 
after,  his  death,  and*  as  to.the  part^  cp^cpptedj    that  before 
any  VAoney  was  awarded  to  be  paid  by  Morrison  or  his 
heirs,  and  before  any  final  awa^^d  or  umpirage,  Morrison 
died*   The  course  whidi  the  argument  has  taken  renders  it 
unnecessary  to  pursue  the  other  pleas*  To  the  second  and 
third  pleas,  the  plaintiffs  below,  in  their  replication,  stated 
all  the  proceedings  under  the  submission  down  to  a  final 
award,  by  which  Morrison^ s  executors  were  directed  to 
pay  a  sum  of  1500/.,  and  to  deliver  up  a  certain  letter  of 
credit,  or  pay  500/.,  and  then  alleges  breaches  in  not  pay- 
ing the  1500A ;  and  in  neither  delivering  up  the  letter  of 
credit*  nor  paying  the  500A,  which  was  the  alternative. 
The  defendant  below  rejoined,  protesting  that  the  submis- 
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sion  was  revoked  by  the  death  of  Marriiont  and  averred^         1827. 

as  to  the  non-performanee  of  the  fifia)  aiwardy  that  Jtfom^    MACDtfuoIfct. 

sen  died  insolvent.    The  nlaintifis  below  surrejoined)  and     ^_^  *- 

demurred  speciaBy ;  and  the  material  part  of  the  demurrer 

h,  that  by  tibe  deed  of  submission  it  is  expresriy  pro- 

▼ided)    diat  the   submission  should  not  vacate  or  e]$- 

pire  by  the  dea^  or  insolvency  of  either  of  the  paartiesi; 

yet  that  the  diefendant  below  had  inconsistently  plesMled 

the  insolvency  of  Marristm  in  ezcnse  of  'perfonMnd^,  (d^ 

though  die  it#a!rd  was  duly  made  under  ^  the ''  subiaiBiioil. 

The  d^dttotlyelow  joined  in  demmrer.    Th^  ^^lakkti  A 

beW'dl^miitired  specially  to  Uke/oirrMi  «Midj^^  pleai^, 

setttbg  btit  th^  clause  in  tlie  sub&nsskiti';  *  aif&isUtfai|^  that 

die  defendant  below,  in  hib  pleas/ had' aDej;edA(«i death 

of  M&rris&n,  before  the  leaking  bf-thcf'  awkitt,  without 

having  shewn  tbat  the  siibmissidH-Wis-jpitidceeded  in,  and 

die  matters  at  i^Mie  deteMhiedy  accbrdhl;^  to  the  proviso, 

sfter  his  deatfi;  o^,  that  th^  aifakd  was  not  made  after  Ua 

death ;  ct,  if  made,  that  it  iwas  performed  by  the*  heirs  or 

executors  of  JIfofrtVofi,  - 

Two  questions  have  been  principally  argued ;'  One,  upon 
the  merits ;  the  other,  of  form  only,  but  which  It  h  neces- 
sary to  dispose  of,  in  order  to  get  at  the  merits  of  Ae  ciM. 
The  question  on  the  merits  is,  whether  or  not  the  award  be 
valid,  it  not  having  been  made  until  after  the  death  of  Mom- 
son;  or,  in  other  terms,  whether  the  deed  of  submission  were 
not  revoked  by  his  death.  As  to  the  question  of  f6rm,  it  is 
whether  the  pleadings  have  been  so  managed  on  the  pa?t 
of  the  defendant  below,  as  to  allow  the  general  question  to 
be  raised,  so  that  the  Court  can  take  notice  of  that  clause 
mtroduced  in  the  submission,  which,  it  is  contended 
for  the  plaintiffs  below,  preserves  the  validity  of  the 
award,  notwithstanding  the  death  of  Morrison  before  it  was 
made.  The  argument  has  mainly  arisen  on  the- second 
and  third,  and  on  ihe/ourtk  and  Jifih  pleas.  Both  the 
latter  state,  that  the  award  is  invaUd,  as  Morrison  died  be- 
fore it  was  made.    This,  by  the  demurrer  of  the  plaintiffs 


v. 

ROBEETtOX. 


174  CASES  IN  MtCHAflLMAS  TERM, 

1827*        below,  is  said  to  be  indifferent^  because  thet«  is  an  express 
Macdouoall    condition  or  proviso  in  the  sabnnssiony  that  the  deed  of 

snbmiission  should  not  exjlife  by  death.     In  order  to  shot 
out  this  clause  by  the  forttt  bf  the  pteadings,  it  was  strong-^ 
ly  contended,  that  th^  JkMrth  and  j^A' pleas,  and  the  de- 
murrer to  th^&hy  must  b^  treatt^  and  considered  as  if  no 
other  pleas  had  Appeared  on  the  record*;  and  that  no  facts 
can  be  transferred  from  ahy  other  part  of  it,  in  order  to 
enlarge  th^'  statement,  or  supply  the  deficiencies  of  diose 
particular  pleas;  and' therefore,  that,  as  no  part  of  the  deed 
of  submission  is  stated  either  in  the  fourth  or  fifth  pleas, 
it  does  not  appear  upon  the  ftu;e  of  them,  that  the  deed  of 
submission  contains  any  clause  or  proviso  that  the  sub- 
mission should  hot  be  vdcated  by  the  death  of  either  of 
the  parties  befbre  the  award.  If  so,  the  consequence  would 
necessarily  be,  that  the  award  would  be  void  by  the  gene- 
ral law,  as  beihg  mAde  after  the  death  of  one  of  the  par- 
ties referring.    K  these  pitenSses  were  time;  the  eonelusioii 
would  follow.    But  die  Court  thiiik  that  the  premises  cai»i' 
not  be  supported.     It  must  be  admitted,  that  in  ordinarji 
cases,  that  which  is  stated  in  a  part  of  dnepka,  cannot  be 
transferred  to  another;  yet  if  the  plea,  which  appears  de^ 
ficient  of  itself,  referred  to  anbth^r  which  supplies  such  de^ 
fieiency,  the  Court  may  avail  itself  of  the  reference  for 
that  particular  purpose.     In  this  case  there  is  such  a  re- 
ference.    The  second  plea  sets  out  the  deed  of  submissicm 
at  large,  which  contains  the   clause  in  question;    and 
Hie  fourth  and  fifth  pleas  refer  to  the  second^  and  to  the 
deed  of  submission.    The  fourth  plea  commences  by  ex- 
cepting what  is  excepted  in  the  introduction  to  the  second 
plea,  which,  by  mistake,  is  called  the^r^f,  in  which  there 
is  nothing  excepted ;  and  the  defendant  below  then  pro- 
ceeds to  state  that  Morrison^  in  his  life-time,  and  his 
heits,  &c.  sihce  his  des!th,  did  perform  every  coi;«nant, 
clause,  or  agreeklient,  specified  in  the  said  deed  or  instru- 
ment of  submission,  which  he,  Morrison,  his  heirs,  &c.  ought 
to  have  performed  as  to  any  interim  decreet;  and  as  to  the 
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residue,  which  is  before  excepted,  that,  after  the  maknig  of  1827- 
the  said  deed  or  instmnient  of  submission,  and  before  any  Macdouoall 
final  award,  Morrison  died.  Now  here  is  an  express  reler*  aoBEttxtoK. 
ence  to  the  introduction  to  the  secondjAesLf  in  which  the  deed 
of  submission  is  found,  as  well  as  an  express  reference  to  such 
deed,  which  is  only  to  be  found  in  the  second  plea*  All  these 
constitute  a  clear  reference  to  the  gnbmissioni  as  stated  in 
the  second  plea,  and  the  Court  think  such  reference  war- 
rants the  defendants  in  error,  in  their  d^nurrer  to  the 
fomrik  plea,  to  refer  to  the  proTision  in  the  submis- 
sion, as  stated  in  the  second,  which  proyides,  that  the  sub*, 
missioq  should  not  expire  by  the  death  of  either  of  the 
parties.  Therefore,  under  the  particular  circumstances 
of  this  case,  we  feel  ourselves  relieved  from  those  difficul- 
ties which  have  been  opposed  to  our  getting  at  the  real 
merits,  viz.  Whether  the  clause  inserted  in  the  submission 
is  vague  and  nugatory ;  and  whether,  when  partiies  so  stipu- 
kte,  an  award  is  not  good,  although  made  after  the  death  of 
oneofthenu  It  appears  to  us,  that  many  cases  have  decided 
that  the  clause  in  question  will  uphold  the  award*  However, 
there  can  be  no  doubt,  that  where  there  is  no  express  sti- 
pulation upon  the  subject,  the  authority  given  to  an  arbi- 
trator is  revoked  by  the  act  or  death  of  a  party  referring; 
and  that  an  award  made  after  such  death  is  quU  and  void. 
But  the  question  here  is,  whether  the  parties  cannot  ef- 
fectively stipulate  that  the  death  of  one  or  either  shall  not 
revoke  it.  This  point  seems  to  be  now  perfectly  esta* 
blished. 

In  the  year  1817,  the  case  of  Toussaint  v.  Hartop  came 
before  Lord  Chief  Justice  Gibbs  and  the  Court  of  Common 
Pleas.  There,  there  was  no  provision  of  this  sort,  and 
the  Court  set  aside  the  award ;  but  his  Lordship  said  (a), 
'*  This  decision  will  be  of  the  less  consequence,  because, 
m  ftiture  practice,  care  will  be  taken  that  the  rule  of  refer- 
ence shall  provide  for  this  case."  So,  in  Cooper  v.  Johnson, 

(«)  7  TfMint  674. 


t76  cases  in  MICHAELMAS  TERM,     ' 

1827.         in  1819.  which  was  a  siinilar  case,  the  Court  of  King^B 
MacdouoaI'L  ^ShnchJdA  the  same  thiijig ;  and  Xord  Chief  Justice  Abbott 
J.     ^'  s^d (a), "  It  ijfiay  be  proper^,!]!  prders  otNisi  Prius,  in  future, 

to  ins^r^  a  clai^e,  to  obviate  the, inconvenience  arising  firom 
,  (the  cieath  of  either  party  before  the  making  of  the  award.'* 
Soy,  in  BlundeU  Y.Brettarghi  in  1810^  Lord  Eldon  said  {b\ 
^'  If  the  mode  and  means  of  settUng  the  terms  of  a  con- 
tract are  an  award  and  umpirage,  the  terms  must»  unless 
otherwise  contracted,  be^ettled  while  the  parties  areliving, 
as  the  death  of  one  has  the  effect  of  a  revocation  o^  the 

All  these*  tbceei.Coucts^  therefore,  prospectively  con- 
sidered this  provision  as  the  means  of  preventing  fttfure 
inconveniences ;  and,  when  these  means  have  been  resort- 
ed  to,  they.hfive  been^cted  on  accordingly.  The  cases  of 
Tyler  v.  J  ones ^  decided  in  1824,  and  Clarice  v.  Crofts^  in 
the  last  East^  Term^  axe  precisely  in  point;  and  the  case 
of  Dquise  y,  Coxe  is  an  authority,  in  every  way,  as  far  as 
regards  this  question;  for  although  the  judgment  of  the 
Court  of  Common  Pie f^  in  that  case  was  reversed  by  the 
Court  of  King^s  Bench  in  error,  yet  the  judgment  of 
the  latter  Court  proceeded  upon  other  and  different 
grounds :  and  every  view  of  justice  and  convenience  i&  in 
favour  of  these  authorities. 

Pn  this  view  of  the  whole  of  the  case,  such  is  the  answer 

to  the  argument  as  to  the  fourth  andjifth,  and  also  to  the 

second  and  third  pleas ;  independently  of  which,  there  is 

another  answer  to  the  two  latter.     In  the  replication  to 

those  pleas,  ailer  detailing  with  great  minuteness  all  the 

proceedings  under  the  submission,  there  is  an  averment 

that  they  are  valid  and  effectual  according  to  the  law  of 

Scotland,  which  fact  was  not  traversed  by  the  defendant 

jbelow,  as  it  might  have  been,  and  therefore  stands  admitted  • 

On  the  whole,  therefore,  we  are  unanimously  of  opinion, 

that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

(a)  2  Baro.  &  Aid,  396.  {b)  17  Vcs.  242. 
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Mr.  Campbell  then  applied  for  interest,  from  the  time  of        1837* 
signing  final  judgment,  which  the  Court  refused,  on  the    Macdouoall 
ground  that  the  penalty  of  the  bond  was  the  debt  in  taw;     ^^  ** 
that  the  question  would  have  been  different  if  breacjies 
had  been  assigned  under  the  statute  8  &  9  Wilt.  S,  c'  1 1» 
8.  8;  although,  in  point  of  justice,  the  defendants  in  error 
were  entitled  to  it.  '  ' 


^s 


1 1 


The  King  p.  The  late  Sheriffs  of  London;  ifi  h  Ciausc  he-     J"****^; 
-   tireen  Wilson  and  Gdlmteiw;  '  *       ' 

A.  RULE  nUi  was  obtained  by'Hr.  Serjeant  Andrews     OnaniotkKi 
on  a  former  day  in  thi^  Teraij  that  an  attachment,  which  |^^|J^^*  *" 
had  been  issued  against  the  late  Sheriffs  of  London,  miaht  agmintttbeshc- 
beset  aside  on  payment  of  coslii  oi)  an  affidavit,  which  the  action  hav- 
stated,  that  bail  had  justified  by  mistake  in  the  Court  JuSiaWSll"' 
of  Kinffs  Bench,  and  that  they  had  since  justified  in  this  S^ilJJJ^'of 
Court;  and  that  the  present  application  to  set  aside  the  at-  inthu Court) the 
tachment  was  at  the  instance  of  the  bail,  without  collusion  that  the  appHci- 
with,  or  indemnity  from,  the  defendant  Goldstein.   "   '        at'TheLunt 

of  the  bail,  and 
without  collu- 

Mr.  Seijeant  Wilde  insisted,  that  it  should  have  l>een  lion  with,  or  in< 
sworn  that  the  application  to  set  aside  the  attachment  was  the°defendant: 
made  at  the  expense  of  the  bail,  as  well  as  at  their  instance,  ^ted^^Ie  ap- 
and  without  collusion  with  the  defendant  Goldstein.  plication,  but 

observed,  that, 
in  future,  they 

The  Court  observed,  that  although  there  was  no  rule  quire  the  affida- 
in  this  Court,  as  in  the  King's  Bench,  in  this  respect,  still,  ^^th^jl^^, 
that,  in  future,  they  would  require,  on  a  motion  by  bail  to  of  ^^e  bail 
set  aside  an  attachment,  it  to  be  sworn  that  it  was  made 
at  their  expense,  as  well  as  at  their  instance,  and  without 
collusion  with,  or  indemnity  from,  the  defendant.     This 
rule,  however,  must  be  made 

Absolute. 


VOL.  I.  N 
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1827. 

Nov,  27th,     Dolling,  Demandant ;  Rice,  Tenant ;  Euston,  Vouchee. 

TheCoortre-  JUr,  Serjeant  Onslow  moved,  that  the  original  writ 
ihe  original  writ  A^d  Subsequent  proceedings  in  this  recovery  might  be 
'Ili^dSf^^Sa  amended  by  substituting  the  word  "  Buckinghamkire'' 
recovery  to  be  for  Berkshire,'*  on  an  affidavit  that  the  parties  had  no 
substituting  property  in  the  latter  county,  and  that  it  was  intended 
1*1^"  fof""^  that  the  lands  in  Buckinghamshire  should  pass  by  the  re- 
"ih*^!*''^*''  covery.  He  relied  on  the  case  of  Rashleigh,  demandant; 
sworn  that  the  Lee,  tenant ;  Smith,  vouchee  (a) ;  where  the  Court  permitted 
property  in  the  the  Original  Writ  and  other  proceedings  in  a  recovery  to  be 
indrtiat^he^'  amended  by  inserting  the  words,  "  the  county  of  t/te  town 
premises  in-        of  Southampton,'*  for  "  the  county  of  Southampton.** 

tended  to  be 
passed  were 

the  former'***"       ^^^  t^®  Court  referred  to  an  Anonymous  case  (A),  where 

a  recovery  was  refused  to  be  amended  by  changing  the 
county,  the  premises  lying  in  a  parish  which  ran  into  two 
counties,  and  lying  wholly  in  the  county  omitted,  and  no 
part  in  the  county  mentioned;  and  the  Court  there  said, 
'Mt  is  impossible  to  change  the  recovery  from  one  county 
to  another ;  and,  in  Rashleigh,  demandant,  the  Court  con- 
sidered the  omission  as  a  clerical  misprision  only,  and  not 
as  a  substitution  of  one  county  for  another ;  which,  they 
said,  they  had  often  refused." 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 

(a)  4  Taunt  855.  (()  3  Taunt.  4 1 8. 
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QEOROE  IV. 


MEMORANDA. 

IN  the  course  of  the  last  vacation,  Sir  James  Scarlett , 
Knight,  resigned  the  office  of  Attorney-General  to  his 
Majesty,  and  Sir  Charles  Wetherell,  Knight,  was  re-ap- 
pointed. 

Lord  Chief  Justice  Best  was  unable  to  attend  the 
Court,  after  Friday y  the  1st.  of  February ,  by  severe  in- 
disposition. 


1828. 

FaIRMAN  v.  FaRQUHARSON.  Wedneiday, 

1  HE  defendant  in  this  cause  was  held  to  bail  on  the  fol-      ,     '     . ' 

In  an  action 

lowing  affidavit  of  debt: — **  Edward  Gregory  Fairman,  on  a  bond,  at 

^  ©      2f  *    the  suit  of  the 

obligee,  for  the 
benefit  of  the  assignee,  against  the  obligor,  the  affidavit  to  hold  to  bail  was  made  Jointly  by  the  plain* 
tiff  (the  obligee)  and  the  assignee,  the  former  swearing  that  a  certain  sum  was  due  for  principal  and 
interest  on  the  bond,  and  that  he  had  assigned  it  to  the  latter ;  and  tlie  latter,  that  the  sum  due  on 
the  bond  still  remained  unpaid,  and  due  and  owing  to  him  as  assignee : — Held  sufficient. 

VOL.  I.  O 
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1828,         of  &c.,  and  John  Williams ^  of  &c.,  severally  make  oath 

Fairman       *"^  s^y  •  ^^^  ^T^t,  this  deponent  Edward  Gregory  Fair- 

^'  many  for  himself,  saith,  that  a  certain  bond,  bearing  date 

FaRQUH  ARSON.  ,     .  1 

the  3d  April,  1826,  was  duly  made  and  entered  mto  by 
Barclay  Farquharson,  to  him,  this  deponent,  in  the  penal 
sum  of  19,825/.,  conditiomd  for  the  payment  of  9,912iL  10^. 
with  lawful  interest  for  the  same,  at  a  day  now  past,  and 
which  said  sum  of  9,912/.  10«.,  with  interest  thereon,  still 
remains  wholly  due  and  unpaid ;  and  this  deponent  fur- 
ther saithi  thlil>  since  the  making  of  the  said  bond,  the 
same,  with  all  monies  due  thereon,  hath  been  by  him  duly 
assigned  unto  the  other  deponent,  John  Williams;  and 
this  deponent  further  saith,  that  there  is  now  due  andotoing 
on  the  said  bond,  for  principal  and  interest,  the  sum  of 
10,000/.;  and  this  deponent,  John  Williams ,  for  himself, 
saith,  that  the  sum  due  upon  the  said  bond  still  remains 
unpaid,  and  due  and  owing  to  him,  this  deponent,  as  such 
assignee  as  aforesaid."  The  deponent  Fairman  negatived 
a  tender  to  himself,  or  to  Williams  to  the  best  of  his  know- 
ledge and  belief,  and  the  latter  negatived  a  tender  to 
himself  in  direct  terms. 

Mr.  Serjeant  Wilde,  now  applied  for  a  rule  to  shew 
cause  why  the  defendant  should  not  be  discharged  out 
of  custody,  on  entering  a  common  appearance,  on  the 
ground  of  the  insufficiency  of  the  affidavit.  He  sub- 
mitted, that  it  was  not  sworn  by  either  of  the  deponents, 
that  the  defendant  was  indebted  to  the  plaintiff  on  the  re- 
cord. The  obligee  did  not  state  that  the  defendant  was 
indebted  either  to  him  or  to  fFilliams;  but  merely  that  a 
certain  sum  was  due  and  owing  on  the  bond ;  and  the  affi- 
davit of  the  assignee  merely  stated,  that  the  sum  due  upon 
the  bond  still  remained  unpaid,  and  due  and  owing  to  him, 
as  assignee,  without  alleging  that  any  precise  sum  was  ac- 
tually due.   In  Byland  v.  King  (a),  the  affidavit  was  made 

(«)  1  B.  Moore,  24;  S.C.^  Taunt.  275. 
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by  the  astigBee,  who  stated  that  the  defendant  was  In*  lg28. 

debted  to  the  plaintiffs  (the  obligees)  in  a  certain  sum,  for  ^f^""     ' 

principal  and  interest  due  on  a  bond  made  and  entered  r. 


into  by  the  defendant  to  the  obligees,  and  which  said  bond  ^^w^«^««>w- 
had  been  duly  assigned  to  the  deponent ;  and  such  affidavit 
was  held  to  be  sufficient.    In  TiddPs  Practical  Farms  (a), 
the  form  of  an  affidavit  mad^  for  the  benefit  of  the  assig* 
nee  of  a  bond,  is,  *'  that  C.  D.  is  justly  and  truly  indebted 

to  E.  P.,  in  trust  for  Ihis  deponent,  in  the  sum  of  £ , 

for  principal  and  interest  due  on  a  bond,  bearing  date  &c., 
and  made  and  entered  into  by  the  said  C  D.  to  the  said 
£•  F.^  in  die  penal  sum  &c.,  and  which  bond  hath  been 
wice  duly  assigned  by  the  said  E»  F.  to  this  deponent.** 
In  both  diese  affidavits  it  expressly  appears,  that  the  de« 
feadant  was  indebted  to  the  assignee,  in  a  certain  sum; 
whilst  here,  the  affidavit  contains  a  mere  equivocal  state*- 
aent  by  the  assignee,  that  the  sum  due  on  the  bond  was  due 
and  owing  to  him  as  such  assignee ;  and  if  one  shilUng  only 
were  due,  the  defendant  might  be  detained  in  custody.  In 
sn  action  for  a  malicious  arrest,  the  question  would  be, 
whether  or  not  there  were  any  debt,  as  sworn,  due  to  the 
plaintiff  on  the  record ;  and  such  debt  must  be  a  legal  and 
not  an  equitable  debt.  As,  therefore,  in  this  case  the  ob- 
ligee has  not  sworn,  that  the  sum  due  on  the  bond  was 
due  and  owing  to  him,  or  to  any  other  person ;  and  as  the 
assignee  has  not  supplied  that  omission  by  shewing  what 
som  was  actually  due  to  him  as  such,  the  affidavit  is  clearly 
deficient. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
is  no  pretence  for  diis  rule.  Sufficient  appears  on  the  affi- 
^vtt^  shew  that  die  sum  sought  to  be  recovered  is  ac- 
tually due  from  the  defendant.  The  bond  was  given  to 
Fttirman,  to  secure  the  payment  of  9,912/.  10«.  and  inter- 

(a)  6th  Ed.  90,  (8  G4.) 
o2 


Fairman 


CASES  IN  HILARY  TERM, 

est ;  and  fae  swears  that  that  sum  is  still  wholly  due  and 
unpaid;   that  the  bond,  with  all  monies  due  thereon,  was 
v*  by  him  duly  assigned  to  the  other  deponent  Williams;  and 

that  there  is  now  due  and  owing  on  the  bond,  for  principal 
and  interest,  the  sum  of  10,000/.    He  does  not  swear,  that 
that  sum  is  due  to  him,  because  he  had  assigned  his  in- 
terest in  the  bond  to  another;  but  the  assignee  swears, 
that  the  sum  due  upon  the  bond  still  remains  unpaid, 
and  due  and  owing  to  him;  and  such  sum  must  be  taken 
to  refer  to  that  sworn  to  by  the  plaintiff,  viz.  the  sum  of 
10,000/.     That  appears  to  me,  to  be  a  true   statement 
of  the  transaction.     The  defendant  was  at  first  indebted 
to  the  plaintiff,  in  9,912/.  10^.  according  to  the  condition 
of  the  bond ;  and  he  having  assigned  it  to  another,  the  lat- 
ter, as  assignee,  swears,  that  that  sum  which,  previously 
to  the  assignment,  was  due  to  the  plaintiff  on  the  record,  is 
due  to  him,  and  by  virtue  of  that  assignment  he  is  by  law 
entitled  to  recover.     Precedents  are  entitled  to  little  or 
no  weight,  unless  they  are  established  by  long  and  un- 
interrupted usage ;   and  here  it  sufficiently  appears,  that 
the  sum  sought  to  be  recovered  was  due  to  the  assignee 
of  the  bond,   for  whose  benefit  the  affidavit  was  made. 
I  think  that  is  the  proper  construction  of  it.    The  case  of 
Bylandy,  King^  does  not  appear  to  me  to  be  at  all  applica- 
ble to  the  present,  nor  was  this  point  there  raised ;  all  that 
the  Court  decided  there  was,  that  an  affidavit  to  hold  to  bail, 
stating  that  the  defendant  was  indebted  to  the  plaintiff  in 
a  certain  sum,  for  principal  and  interest  due  on  a  bond,  is 
sufficient  to  express  that  such  bond  was  conditioned  for 
the  payment  of  money,  without  setting  forth  the  condition; 
and  that  if  an  assignee  of  a  bond  positively  negative  a 
tender  in  bank  notes,  it  is  unnecessary  for  the  obligee  to 
join  in  such  affidavit* 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The  de- 
fendant applied  to  me  at  Chambers  in  the  first  instance, 
and  I  thought  that  the  affidavit  was  sufficient. 
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Mr.  Justice  Burrouoh. — I  am  also  of  opinion  that  this         1828. 
affidavit  is  properly  framed.  ^^^— ' 

F  AIRMAN 
V. 

Mr.  Justice  Gaselee. — I  am  not  aware  of  any  prece^  Paequharmm. 
dent,  in  a  case  of  this  description,  where  the  obligee 
swears  that  the  money  is  due  to  him.  The  only  use  of 
the  assignee's  being  joined  in  the  affidavit  with  the  obli- 
gee, is,  that  the  latter  may,  in  the  first  instance,  swear  that 
a  sum  is  due  on  the  bond,  and  that  his  right  has  been  as- 
signed to  the  former,  who  swears,  that  the  sum  due  is  due 
to  him  as  assignee ;  and  here  it  is  a  necessary  inference, 
that  the  sum  sworn  by  the  assignee  to  be  due  to  him  on 
the  bond,  is  that  referred  to  by  the  obligee  in  his  affidavit, 
tix.  10,000/.  Two  forms  of  an  affidavit  of  debt,  where  it 
is  made  for  the  benefit  of  an  assignee  of  a  bond,  are  given 
in  Tidd9  Practical  Forms^  as  well  as  one  by  assignees  of 
a  bankrupt  for  part  of  the  money  due  on  a  bond  assigned 
to  the  bankrupt.  This  affidavit  pursues  the  form  adopted 
by  Mr.  Archbold{a\  and  appears  to  me  to  be  sufficient. 


Rule  refused. 


{a)  2d.  Edit  p.  14. 


Doe,  on  the  demise  of  Tilt.  r.  Stratton.  Wednesday^ 

^  Jan,  %Sd, 

IHIS    was  an   action   of  ejectment,    brought  by   the  th*  defendant 
lessor  of  the  plaintiiT,  as  landlord  of  certain  premises  at  ^<^'^  certain 

* ,  ■  preniiies  of  the 

Limehouse,  against  the  defendant  as  tenant.  lessor  of  the 

At  the  trial  before  Lord  Chief  Justice  Bat^  at  the  Sit-  Jrf 'JJ^ecinenr 
tings  at  Westminster y  after  the  last  Term,  it  appeared,  that  ^**' » *«"**  ^^' 

^  '  '         rr  »  seven  yean. 

the  defendant  held  under  an  agreement  for  a  lease,  dated  No  lease  was 

,  executed,  but 

the  7th  September f  1820,  by  which  it  was  agreed  (amongst  the  defendant 

continued  to 
occupy  under 
tbe  agreeinent  until  the  expiration  of  the  term,  when  the  landlord  brought  an  action  of  ejectment 
gainst  him,  without  having  given  him  a  nodcc  to  quit : — Held  that  iiidi  notice  wai  unnecesfiry. 
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18S8.  oth^r  things),  that>  in  consideration  of  60A)  pftidjiiy  the  de- 
fendant to  the  lessor  of  the  plaintiff^  and  of  the  reilt^  mat^ 
ters,  and  agreements^  thereinafter  contained  on  the  part  of 
the  deft^dant^  he>  the  lessor  of  the  plaintiff,  promised  and 
dgreed^  that  he^  his-  heirs  Sec*,  should  and  would^  on  or  be- 
fore the  09th  September  th^n  next  Ensuing  the  date  of 
the  agreement^  upon  request  ikiade  to  him  or  them^  in  writ- 
ingi  for  that  purpose^  grant  and  execute  unto  the  defendant^ 
his  executors>  &c.,  a  good  and  effectual  demise  or  lease^ 
by  indenture^  of  the  premises  in  question,  for  the  term  of 
seven  years,  to  be  computed  flrom  the  said  29th  Septen^ 
bety  1800,  at  the  yearly  rent  of  100/.,  payable  quarterly; 
and  it  was  thereby  agreed,  by  and  between  the  said  par- 
ties, that  the  lease  should  contain  covenants,  on  the  part 
of  the  defendant^  his  executors  &c.,  for  payment  of  rent, 
to  keep  the  premises  in  repair  during  the  term,  and  to  quit 
and  deliver  up  the  same  at  the  end  of  the  said  term.  No 
lease  was  ever  executed,  or  required  by  the  defendant,  bat 
he  entered  into  possession  under  the  agreement,  and  r^^ 
mained  in  as  tenant  for  the  whole  term  to  which  it  was  in- 
tended that  the  lease  should  extend ;  and,  shortly  aftef 
its  expiration,  the  plaintiff  brought  the  present  action^ 
without  having  given  the  defendant  a  notice  to  quit.  The 
Jury  found  a  verdict  for  him,  his  Lordship  reserving  leave 
to  the  defendant  to  move  to  set  it  aside,  and  that  a  nonsuit 
might  be  entered,  in  case  the  Court  should  be  of  opinion 
that  such  notice  was  necessary. 

Mr.  Serjeant  Jones^  now  applied  accordingly,  and  sub* 
mitted  that,  no  lease  having  been  executed,  and  the  con- 
tract between  the  parties  being  a  mere  agreement  for  a 
lease,  and  not  an  actual  demise,  the  defendant  wtas  by  le- 
gal inference  a  tenant  from  year  to  year,  and,  as  such, 
entitled  to  the  usual  notice  to  quit.  Although,  if  a  lease 
be  granted  for  a  stipulated  period,  and  the  term  is  to 
expire  on  a  precise  day,  there  is  no  occasion  for  a  notice 
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to  quit^  previoaily  to  the  oammenccient  of  an  aotioiii  «8 
the  conventioQ  of  the  puties  ihews  when  die  tenancy  is 
to  expire ;  yet  if  a  person  bxdd  under  an  agrotment  only, 
and  pay  rent  subject  to  it,  he  Is  memly  m  tenant  from 
year  to  year,  and  is  entitled  to  notice.  In  Uamerton 
r.  Slead{a),  a  tenant  from  year  to  year  havingy  during 
a  current  year,  entered  into  an  agteesient  for  a  lease 
to  be  gmnted  to  him  and  A.  B^;  and  from  that  time 
A.  B.  entered  and  occupied  Jointly  with  him;  the 
Comt  held,  that,  by  this  agreement  and  the  joint  occU'* 
paftbn  nnder  it,  the  former  tenancy  was  deteimined,  alr 
dioQgh  die  lease  contracted  for  was  never  granted;  and 
that  an  occupation  of  premises  pendii^  the  execution  of  a 
lease  constitutes  the  relation  of  landlord  and  tenant;  and 
Mr.  Juatioe  Hokroyd^  said,  ^taking  the  document  in 
qioestion  not  to  amount  to  n  lease,  yet  the  entry  and  hold* 
ing  by  ^.  &  and  the  plaintiff  together  under  it,  creat- 
ed a  new  tenancy,  either  from  year  to  year,  or  at  will ; 
and  that,  according  to  MeUow  v.  il£sy(i),  would  termi- 
nato  the  old  holding.  Perhaps,  until  a  lease,  was  exe- 
cuted, it  might  be  considered,  that  the  two  held  at  the 
rent  mentioned  in  the  agreement,  but  still  it  might  be  a 
holding  under  the  agreement.  For,  there  might  be  an  oc- 
cupation on  a  quoMum  valebat  until  the  execution  of  the 
lease,  and  although  no  distress  for  rent  could  be  made,  yet 
still  a  tenancy  would  exist  ;^'  and  Mr.  Justice  lAiiledaie 
said,  '^  where  parties  enter  under  a  mere  agreement  for  a 
fixture  lease,  they  are  tenants  at  will ;  and  if  rent  is  paid 
under  the  agreement,  they  become  tenants  from  year  to 
year,  determinable  on  the  execution  of  the  lease  contract- 
ed for,  that  being  the  primary  •conta^ct ;  *'  and  if  so,  it  is  quite 
dear,  that  the  tenant  is  entitled  to  a  notice  to  quit.  In 
Mamn  v.  Lwf^oy  (c),  it  was  held,  that  where  the  occupier 

(a)  3  Barn.  &  Cres.  478;  .S.  C.  5  Dow.  &  Ryl.  206. 
(&)  Moore,  636.  (c)  Ryan  &  Moody,  355. 

/ 
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1828.  of  premises^  under  an  agreement  for  a  lease,  at  a  certain 
rent,  pays  rent,  he  becomes  tenant  from  year  to  year,  on 
the  terras  of  the  agreement,  and  the  landlord  may  distrain; 
and  Lord  Chief  Justice  Abbott  there  said, "  The  instrument 
certainly  does  not  amount  to  a  demise ;  but  the  question 
is,  whether,  when  there  is  a  continued  occupation  and 
payment  of  rent  under  such  an  agreement,  this  does  not 
constitute  a  tenancy  from  year  to  year,  on  the  terms  of 
that  agreement.  In  this  case  there  has  been  a  continued 
occupation,  and  a  payment  of  the  rent  mentioned  in  the 
agreement;  and  these  facts  are  not  inconsistent  with  the 
agreement,  but  rather  in  affirmance  of  it.  I  am  of  opinion, 
that,  taking  the  agreement  and  connecting  it  with  the  facts 
proved,  there  is  a  tenancy  from  year  to  year,  at  the  rent 
mentioned  in  the  agreement,  which  tenancy  the  defendant 
(the  landlord)  could  not  determine  without  giving  notice, 
and  on  which  he  may  distrain  for  rent."  So,  here,  the 
defendant  held  as  tenant  from  year  to  year  under  the 
terms  of  the  agreement,  and  paid  rent  accordingly,  and  if 
so,  the  plaintiff  could  not  determine  the  tenancy  without  a 
notice  to  quit,  although  the  term  mentioned  in  the  agreement 
might  have  expired.  The  rights  of  the  lessor  and  lessee 
must  be  placed  on  equal  terms,  and  it  would  be  too  much 
to  say,  that  the  latter  should  be  compelled  to  hold  under 
the  agreement  for  the  full  term,  and  that  he  should  be 
liable  to  an  ejectment  at  the  expiration  of  it,  without  a 
notice  to  quit. 

Lord  Chief  Justice  Best. — The  case  of  Doe  d.  Brom- 
field  V.  Smith  (a)  was  cited  at  the  trial,  to  shew  that  a 
notice  to  quit  was  unnecessary.  It  must  be  considered, 
that  the  agreement  between  the  parties  was  executed,  and 
although  I  did  not  decide  the  point  at  NUi  Prius,  I  did 
not  feel  much  difficulty,  and  am  now  clearly  of  opinion 

(a)  6  £a8t.  530. 


IM  THE  EIGHTH  AND  NINTH  YEARS  OF  GEO.  IV.  187 

that  the  present  action  is  maintainable  without  such  notice,  1828. 
and  it  ,would  be  multiplying  notices  to  quit  to  an  enormous 
extent,  if  we  were  to  hold  otherwise.  The  words  of  the  * 
Lord  Chief  Justicci  in  Mann  v.  Lovejoy^  are  very  material. 
He  said,  '^  the  question  is  whether,  when  there  is  a  continu- 
ed occupation  and  payment  of  rent  under  an  agreement  (not 
amounting  to  a  demise),  this  does  not  constitute  a  tenancy 
from  year  to  year,  on  the  terms  of  that  agreement.  In  this 
case,  there  has  been  a  continued  occupation,  and  a  pay- 
ment of  the  rent  mentioned  in  the  agreement ;  and  these 
facts  are  not  inconsistent  with  the  agreement,  but  rather 
in  affirmance  of  it.*'  That  controlled  the  nature  of  the  te- 
nancy, and  if  either  party  wished  to  put  an  end  to  it,  he 
might  do  so,  by  giving  the  other  a  notice  to  quit.  Here, 
however,  the  seven  years  had  expired.  The  parties  knew, 
by  the  terms  of  the  agreement,  that  the  tenancy  was  to 
end  at  that  time,  and  if  a  lease  had  been  granted,  the  de- 
fendant would  have  been  bound  to  give  up  the  possession 
without  a  notice  to  quit.  The  one  party  knew  that  he 
was  to  quit  possession,  and  the  other  that  he  was  to  take 
it,  on  a  given  day.  I  am  therefore  clearly  of  opinion  that 
DO  notice  was  requisite. 

Mr.  Justice  Park. — I  am  of  the  same  opinion. 

Mr.  Justice  Burrough. — Although  a  notice  to  quit 
would  have  been  necessary  in  order  to  determine  the  te- 
nancy before  the  expiration  of  the  seven  years  created 
by  the  terms  of  the  agreement,  yet  as  the  parties  expressly 
agreed  that  the  tenancy  should  end  on  a  given  day,  no  no- 
tice  to  quit  could  be  required. 

Mr.  Justice  Gaselee. — I  think  the  Court  have  put  the 
true  construction  on  this  agreement,  and  that  if  the  de- 
fendant were  to  be  held  entitled  to  a  notice  to  quit,  it 
would  give  him  an  advantage  over  the  party  under  whom 
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he  took  possession^  for  he  migbt  haye  given  his  landlotd 
a  regular  notice  to  quit  at  any  time  during  the  term;  and 
yet  he  contends  not  only  that  the  latter  could  not  do  so, 
but  that  he  could  not  maintain  the  present  action^  without 
noticei  although  the  term  had  actually  and  legally  expired, 
according  to  the  i^^ement. 


Rule  refused. 


Wednuday^ 
Jan,  ^Srd. 

In  an  action  for 
a  libel  contained 
in  a  letter  writ- 
ten in  Bucking' 
hawuhire,  the 
Court  allowed 
the  venue  to  be 
changed  from 
Lomlan  to  that 
county,  on  the 
usual  flJBdavit, 
that  the  plain- 
tiff's coaue  of 
action  (if  any) 
arose  there,  it 
not  appearing 
that  the  letter 
was  published  or 
circulated  in  a 
diflflsrent  county; 
and  held  that 
the  affidavit  was 
sufficient,  al- 
though the  de- 
claration con- 
tained counts 
for  slander  as 
well  at  for  the 
libel. 


Tallent  r.  Mortem  and  Wife. 

JLN  the  last  Term,  Mr.  Serjeant  Bosanquei  obtained  a 
rule,  calling  on  the  plaintiff  to  shew  cause  why  the  venue 
in  this  action  should  not  be  changed  from  London  to  the 
county  of  Buckingham^  on  the  usual  affidavit,  made  by 
the  defendant  Morten^  that  the  plaintiff's  cause  of  action 
(if  any)  arose  in  the  county  oi  Buckingham^  and  not  in  the 
city  of  London^  or  elsewhere,  out  of  the  said  county  of 
Buckingham. 

Mr.  Serjeant  Wilde  shewed  cause^  and  stated,  that  the 
action  was  brought  for  the  publication  of  a  libel>  contained 
in  a  letter,  purporting  to  be  addressed  to  the  female  de- 
fendant, and  circulated  in  the  neighbourhood  otAmersham^ 
where  the  parties  resided.  The  learned  Serjeant  relied  on 
the  case  of  Piukney  v.  Collins  (a),  where  the  Court  of 
Kings  Bench  refused  to  change  the  venue  in  an  action  for 
a  Ubel  published  in  a  newspaper,  on  the  ground  that,  al- 
though the  paper  might  be  printed  in  one  county,  it  was 
circulated  and  sold  in  others :  and  although  in  Metcalfe  v. 
Markham  (6),  which  was  an  action  for  a  libel  in  a  letter 
written  in  Yorkshire^  and  sent  by  the  post  into  Germany,  it 
was  heldj  that  the  venue  might  be  changed  from  Lendam  to 


(a)  1  Term  Rep.  571. 


(6)  3  Term  Rep.  662. 
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yoTfJltre^oiitlieiiBiuilaffidayk;  the  Court  there  alio  taking 
a  distinGtion  between  fibela  disperaed  thrmighout  the  Idag^ 
dom^  and  those  which  are  only  published  in  one  county ;  yetj 
fai  that  case,  Ae  letter  was  not  to  be  opened  in  this  country,  as 
it  was  addretsed  to  a  party  on  the  oontinentt  whilst  hens 
although  it  was  written  in  BueUrngkanukiref  it  mi^t  be  eii^ 
culatod  and  opened  in  another  county ;  and,  therefore  the 
defendant  cannot  swear  that  the  cause  of  action  arose  in 
Buckmgkamskiref  and  not  (sisewhere ;  and  in  IRteham  t« 
Be^  (a),  this  Court  refitted  to  change  the  venue  front 
IfOHdMito  ff^&ree€tet,  in  an  action  for  a  libel  conlained  in 
a  letter,  upon  an  affidavit  that  the  deponent  believed  the 
fetter  to  have  heen  written  at  Siqffbrd^  because  k  boM 
the  Siiiffard  post-mark. 

Mr.  Berjeam  Bommptei^  in  suj^port  of  his  nde^  — ^The 
defendant  has  sworn  that  the  plaintiff's  canse  of  actiott 
arose  in  Buekmghamskirei  and  not  elsewhere;  it  wail> 
dienefore.  Incumbent  on  the  plaintiff  to  shew  that  this 
case  fumbhed  an  exception  to  the  general  mle ;  and  in 
Hkchon  V.  Besiy  the  party  merely  swore  to  his  beliefs 
There  is  nothing  on  ^e  face  of  the  declaratk>n  to  shew 
diat  the  letter  containing  the  libel  had  been  circulated  in 
a  difierent  county,  nor  has  the  plaintiff  made  an  affidavit  of 
diat  fact.  In  Pinkney  v.  CoUinSy  die  libel  was  printed  in 
a  newspaper  which  was  <nrculated  and  sold  in  various 
counties;  and  the  case  of  Metcalfe  v.  Markkam  is  pre- 
cisely in  point,  to  shew  that,  if  a  letter  containing  a  libel  be 
opened  in  the  same  county  in  which  it  is  written,  the  ve- 
nue may  be  changed  to  that  county  on  the  usual  affidavit. 
The  plaintiff  must  be  fully  aware  of  the  nature  of  the  mat- 
ters contained  in  die  letter  on  which  his  complaint  is 
founded;  and  it  was  incumbent  on  him  to  shew,  not  only 
that  the  defendants  were  connected  with  it,  but  that  it  was 

(«)  1  Bi^.  &  BiBR.  299. 


190  CASES  IN  HILARY  TSRM, 

1B28.         not  opened  or  published  in  the  county  in  which  it  was 
written,  or  at  least  that  it  was  published  elsewhere. 

Tallent 

Morten.  ^^^  Justice  Park.  — There  can  be  no  doubt  but  that 

we  have  a  discretion  to  change  the  venue  in  an  action  for 
a  libel  under  special  circumstances;  and  although  the 
venue  in  such  actions  cannot  generally  be  changed,  yet, 
if  the  writing  and  publication  be  both  confined  to  one 
county,  it  may  be  changed  into  such  county ;  and  as  the 
defendant,  Morten,  has  expressly  sworn  that  the  plain- 
tiff's cause  of  action  arose  wholly  in  Buckinghamshiref 
and  not  elsewhere,  the  plaintiff  should  have  shewn  us  that 
the  libel  was  published  in  a  different  county  from  that  in 
which  it  was  written. 

Mr.  Justice  Gaselee. — The  general  rule  is,  that  the 
venue  in  an  action  for  a  libel  cannot  be  changed  if  it  be 
written  in  one  county  and  sent  into  another,  as  the  de- 
fendant cannot  in  such  case  swear  that  the  cause  of  action 
arose  wholly  in  the  county  where  it  was  written;  but  in 
Freeman  v.  Norris  (o),  the  Court  changed  the  venue  in  an 
action  of  this  description,  the  letter  containing  the  libel 
having  been  both  written  and  published  in  the  same  coun- 
ty. There,  it  does  not  appear  that  the  applicant  made  any 
affidavit;  but  here  the  defendant  has  sworn  that  the  cause 
of  action  arose  in  Buckinghamshire,  and  not  elsewhere,  and 
he  therefore  throws  the  anus  on  the  plaintiff  to  negative 
that  fact. 

The  Court  ordered  the  rule  to  be  enlarged  until  this 
Term,  for  the  purpose  of  looking  into  the  cases  on  the 
subject;  and  on  its  being  now  called  on  in  the  peremptory 
paper, 

Mr.  Serjeant  Wilde  admitted  that  the  current  of  au- 

(a)  3  Term  Rep.  306. 
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thorities  was  against  biniy  and  that  be  could  not  effectu- 
ally  oppose  the  rule  ;  but  submitted,  that  the  defendant's 
affidavit  was  insufficient,  as  the  declaration  contained 
counts  for  verbal  slander,  as  well  as  on  the  tibel.  These,  he 
contended,  were  two  distinct  causes  of  action,  and  that 
the  affidavit  did  not  cover  both ;  as  the  defendant  had 
sworn,  that  the  plaintiff's  cause  of  action  (if  any)  arose 
m  Buckinghamshire^  and  not  elsewhere;  and  that  if  either 
the  libel  were  published,  or  the  words  spoken,  out  of  that 
county,  the  venue  could  not  bexhanged. 
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But  the  Court  observed,  that  there  was  no  weight  in 
the  objection;  that  if  a  declaration  contain  counts  for 
goods  sold  and  delivered,  work  and  labour,  and  the  money 
counts,  they  all  apply  to  one  cause  of  action ;  and  there- 
fore that  the  affidavit  was  sufficient. 

Rule  absolute  (a). 

(a)  CUuold  V.  Clissold,  1  Term  Rep.  647 ;  See  1  Tidd's  Practice, 

7th  Edit  624-5. 


Fanshawe,  Clerk,  v.  Heard.  Thursday, 

_^  Jan.  24fA. 

X  HIS  was  an  action  of  special  assumpsit.     The   first  The  plaintiff 

count  of  the  declaration  stated,  that,  before  and  at  the  time  nTenced^n  ac- 

of  making  the  agreement  thereinafter  next  mentioned,  a  defendant*  u^**^ 

certain  action  had  been  commenced,  and  prosecuted,  by,  w"  agreed  in 

J  V  •        r    \  !••/«>  •  iini  .      writing  that  he 

and  at  the  suit  of  the  piamtiif,  agamst  the  defendant,  m  should  discon- 
one  of  his  Majesty's  Courts  of  law,  at  Westminster,  for  a  Slnt""*  ** 
breach  of  a  certain  contract  before  then  entered  into,  and,  engaged  to  pay 

the  legal  coats 

at  the  time  of  making  the  said  agreement,  existing,  by  and  incurred  by  the 

plaintiff  in  the 
suit,  as  be- 
tween party  and  party.     In  an  a^on  to  recover  the  amount  of  such  costs  after  taxation,  it  was 
aTerred  in  the  declaration  that  the  plaintiff  had  discontinued  the  action : — Held,  that  such  avennent 
coold  not  be  supported  without  proof  of  a  rule  to  discontinne. 
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betwten  the  plaintifipand  defendant^  and  fiur  mooey  then, 
and  at  the  time  of  the  maVing  of  the  said  agreement,  due 
and  owing  from  the  defendant  to  the  plaintiif,  and  which 
Baid  action^  at  the  time  of  making  the  said  agreement,  was 
depending  in  one  of  the  said  Courts  of  law,  whereof  the 
defendant  had  notice,  and  thereupon,  theretofore,  to  wit, 
on  ftc.,  at  &c.,  by  a  certain  agreement,  then  and  there 
made  by  and  between  the  plaintiff  and  defendant,  it  was 
agreed  (among  other  things),  that  the  plaintiff  ^Aotiiitf  dU- 
continue  the  said  suit  at  law ;  and  the  defendant  did,  in  and 
by  the  said  agreement,  agree  to  pay  the  legal  costs  incur- 
red by  the  plaintiff  in  the  said  action,  as  bettceen  party 
and  party.    The  plaintiff,  after  stating  mutual  promisea^ 
airerred,  that  he,  confiding  in  the  promise  of  the  defend- 
ant, did  afterwards,  to  wit,  on  &a,  at  &c.  discantinue  the 
said  action,  and  hath  thence,  hitherto,  discontinued  and 
stayed  all  proceedings  therein ;  and  that  the  legal  costs 
incurred    by  the    plaintiff  in  the    said  action,    as  be- 
tween party  and  party,  were  afterwards,  to  wit,  on  &c., 
duly  fixed  and  ascertained  at  die  sum  of  18/.  Ifis.  lOd.,  of 
which  the  defendant  had  notice,  and  was  requested  by  the 
plaintiff  to  pay  that  sum;  and  assigned  for  breach,  non- 
payment thereof.     There  were  other  counts  varying  the 
terms  of  the  agreement,  in  all  of  which  the  plaintiff  aver- 
red that  he  had  discontinued  the  action,  and  stayed  all  the 
proceedings  therein,  against  the   defendant.     To  thete 
were  added  the  common  money  counts,  and  a  count  on  an 
account  stated.  The  defendant  pleaded  the  general  iasue. 
At  the  trial,  before  Mr.  Justice  Burroughs  at  GuUdhattf 
at  the  Sittings  after  the  last  Term,  it  a(>peared,  that  the 
plaintiff  was  the  vicar  of  Dagenham  in  Essex,  and  that 
the  defendant  was  a  surveyor;  that  a  certain  sum  being 
due  to  him  from  the  defendant,  the  plaintiff  commenced  an 
action  against  him,  for  a  breach  of  contract,  and  for  mO' 
ney  had  and  received;  that  the  defendant  su^Eered  ju40 
ment  by  default ;  that  Ae  matters  in  dispute  were  afte^ 
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wards  referred  to  two  surveyors ;  and  that,  on  their  decisioni         I826L 

the  agreement  in  question  was  entered  into  and  executed 

by  die  plaintiff  and  defendant,  by  which  it  was  agreed,  that 

the  plaintiff  should  disconHmug  the  suit  commenced  by 

him  against  the  defendant,  for  a  breach  of  contract,  and 

for  money  had  and  received  by  him;  and  the  defendant 

agreed  to  pay  the  legal  eoiU  incurred  by  the  plaintiff  in 

the  said  action,  as  between  party  and  party.    It  also  ap* 

peared,  that  the  costs  of  the  action  were  afterwards  taxed 

al  18<.  lis.  \0d.^  and  that  the  defendant's  attorney,  shortly 

aft)^  the  execution  of  the  agreement,  offered)  by  letter,  to 

pay  the  attorney  for  the  plaintiff  1 1/.  1  Is.  6d.,  in  discharge 

of  such  costs,  which  the  plaintiff  consented  to  accept;  but 

it  not  having  been  paid,  the  present  action  was  brought. 

For  the  defendant,  it  was  objected,  that  the  plaintiff  was 

not  entitled  to  recover,  as  he  had  not  proved  that  a  rule 

to  discontinue    bad    been  taken  out,   by  which    alone 

the    suit,    mentioned  in   the  agreement  on  which   the 

present  action  was  founded,  could  properly  be  said  to  be 

discontinued;  and  the  learned  Judge,  being  of  opinion 

that  the  objection  was  well  founded,  directed  a  nonsuit, 

reserving  leave  to  the  plaintiff  to  move  that  it  might  be  set 

aside,  and  a  verdict  entered  for  him,  in  case  the  Court 

should  be  of  ophiion  that  a  rule  to  discontmue  was  unne* 

cessary. 

Mr.  Seijeant  Toddy  now  moved  accordingly,  and  that 
a  verdict  might  be  entered  for  the  plaintiff  for  1 1 2. 1  Is.  6dL, 
the  sum  offered  to  be  paid  by  the  defendant's  attorney  for 
the  taxed  costs  of  the  former  action.  He  submitted,  that 
it  was  evidendy  the  intention  of  the  parties  to  the  agree- 
ment on  which  the  present  action  was  founded,  that  the 
former  suit  should  be  discontinued,  and  that  all  further  pro* 
ceedings  should  be  stayed,  without  a  rule  to  discontinue; 
and  diat  it  was  proved  at  tbe  trial,  that  no  further  steps 
were  taken  by  the  plaintiff  in  prosecuting  the  suit,  which 
was  suflScient  to  entitle  him  to  maintain  this  action,  without 
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1828.         going  to  the  expense  of  taking  out  a  rule  to  discontinue. 
_  A  discontinuance  is  an  intermission  of  the  suit;  for,  in 

Fanshawe  ...  .  .      . 

V.  Coke  Littleton,  it  is  said  (a),  "  Discontinuance  signifieth  an 

intermission.  Discontinuare  nihil  aliud  signijlcat  quant  in- 
termiitere,  desuescere,  interrumpere,^  And  here  it  is  quite 
clear  that  the  parties  did  not  contemplate  a  discontinuance 
at  lawy  as  the  defendant  agreed  to  pay  the  costs  incurred  by 
the  plaintifFin  the  former  action,  as  between  party  and  party. 
A  plaintiff  can  only  discontinue  on  payment  of  costs;  and 
in  Hale  y.  Norton{b)f  the  Court  held  that  the  plaintiff, 
though  an  administrator,  could  not  discontinue  without  pay- 
ment of  costs.  But,  even  supposing  a  rule  to  discontinue 
were  necessary,  the  letter  written  by  the  defendant's  attor- 
ney, offering  to  pay  III,  I  Is.  6d.  in  discharge  of  the  costs, 
is  a  waiver;  and  the  plaintiff  is  entitled  to  recover  that  sum 
under  the  account  stated,  although  the  defendant  after- 
wards refused  to  perform  his  promise. 

Lord  Chief  Justice  Best.  — I  abstain  from  giving  any 
opinion  as  to  whether  the  plaintiff  be  entitled  to  recover 
on  the  account  stated,  as  I  have  no  doubt  that  this  action 
could  not  be  maintained  until  the  former  suit  had  been  le- 
gally discontinued  or  put  an  end  to ;  and  here  there  was 
no  rule  to  discontinue.  It  is  true,  that  the  ordinary  rule 
is  for  a  plaintiff  to  pay  the  costs  of  the  discontinuance; 
but  that  may  be  got  rid  of  by  a  special  contract  between 
the  parties ;  and  it  is  frequently  done  before  a  Judge  at 
chambers.  The  meaning  of  a  discontinuance  is,  that  a 
cause  must  be  effectually  put  out  of  Court,  or  legally  termi- 
nated. That  has  not  been  done  in  the  present  instance; 
and,  for  any  thing  thatappears  to  the  contrary,  the  former 
suit  might  have  been  revived  by  the  plaintiff  the  day  after 
the  agreement  was  made. 

Mr.  Justice  Park. — ^The  terms  of  a  rule  to  discontinue 

(a)  Page  325  a.  (6)  Barneif,  2d  Ed.  4to  169. 
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must  depend  on  the  drcumstances  of  each  particular  case ; 
and  when  a  cause  comes  before  us  in  Court  we  must  look 
at  it  as  lawyers,  and  it  is  quite  clear  that  there  could  not 
be  a  legal  discontinuance,  unless  the  plaintiff  had  obtain- 
ed a  rule  for  that  purpose. 
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V, 

'Heard. 


Mr.  Justice  Burrough. — I  Uad  no  doubti  at  the  trial, 
that  the  plaintiff  could  not  maintain  this  action,  as  he  did 
not  shew  that  the  former  suit  had  been  legally  discon- 
tinued* 

Mr.  Justice  Gasblbe. — I  remember  a  case  at  NUi 
Prims,  where  it  was  held  that  the  production  of  a  rule 
to  discontinue  was  not  sufficient  evidence  of  a  discontinu- 
ance, but  that  it  was  incumb^it  on  the  plaintiff  to  shew 
that  it  had  been  entered  on  the  rolL 

Rule  refused. 


Scales  v.  Pickering  and  two  Others. 


Thursday, 
Jan.  9Un. 


1  HIS  was  an  action  of  trespass.     The  declaration  stated,   By  an  Act  of 
that  the  defendants  broke  and  entered  four  closes  of  the  ^"^*  g^^^y^J^ 
plaintiff,   therein  enumerated   and  described,  situate  in  for  supplying 

■  •i«*«s^  «/•»•!  n  m^  »     *^®  inhabitants 

the  parish  of  SL  Mary,  Straifard,  m  the  county  of  Mtd"  of  certain  pa- 

dlesex,   and   trod   down   and  spoiled  the    grass   grow-  ter,  Uircom-*' 

ing  in  the   said  closes,   and  dug  up,  excavated,  under-  ^^^^^  ^"^' 

mined,  and  subverted  and  damaged,  the  soil,  and  great-  S2,)  to  make 

ly  obstructed,  damaged,  and  spoiled,  divers  paths;  and  water-works, 

placed  and  laid  divers  large  quantities  of  gravel,  earth,  &c?^^d\rt*hc 

and  soil,  in  the  said  paths;  and  broke,  damaged,  and  purpose  of  dis- 

*  tributing  the 

water  to  the 
liferent  inhabitants^  to  dig  and  break  up  the  toil  and  pavement  of  any  of  the  roads,  highways, 
ftoiwafftf  commons,  streets,  lanes,  alleys,  passages,  and  public  placet,  within  and  near  to  the  said  pa- 
rkbci ;  and  by  the  34th  section,  it  was  provided,  that  the  Company  should  not  make  any  aqueduct, 
&C.,  acHMS  or  over,  or  enter  upon,  the  private  lands  or  grounds  of  any  person,  unthout  the  content  of 
the  owner  or  occupier ;  ar  into  or  upon  any  common,  without  the  consent  of  the  lord  of  the  ma- 
nor:— Held,  that  the  word/ooliM^s,  in  the  S2nd  section,  must  be  confined  to  footways  bcfjre  houses, 
or  in  pubUc  places,  and  not  extended  to  footways  running  aierois  enclosed  fields. 
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1828.  spoiled  divers  water-pipes  of  the  plaintiff  in  bis  said 
closes;  and  also  broke  down^  damaged^  and  spoiled  tbe 
fences,  bedges,  posts,  rails,  gates,  and  stiles,  of  tbe  plaintiff, 
Pickering,  erected  and  being  in  bis  said  closes,  and  took  and  carried 
away  the  materials  thereof,  and  converted  the  same  to 
their  use;  and  filled  up,  and  stopped  up,  the  ditches, 
drains,  and  watercourses  of  tbe  plaintiff,  of  and  belonging 
to  bis  said  closes,  and  laid  open  the  same  to  the  adjoining 
lands ;  whereby  divers  of  the  plaintiff's  cattle,  depasturing 
and  being  in  his  said  closes,  strayed  out  of  the  same,  and 
divers  cattle  of  other  persons  strayed  into  the  said  closes, 
and  did  damage  there  to  tbe  plaintiff; — and  tbe  defendants, 
without  the  leave  or  licence  and  against  tbe  will  of  the 
plaintiff,  erected  and  set  up  divers  gates,  and  placed  divers 
mains  and  pipes,  in  divers  parts  of  the  said  closes,  and 
locked  and  fastened  tbe  said  last-mentioned  gates,  and 
kept  the  same  so  fastened,  and  tbe  mains  and  pipes  so  laid, 
for  divers  long  spaces  of  time,  to  wit,  &c.  &c.  Plea — ^Not 
guilty. 

At  tbe  trial,  before  Lord  Chief  Justice  Best^  at  West- 
minster, at  tbe  Sittings  after  the  last  Trinity  Term,  it  ap- 
peared, that  tbe  defendants  were  the  Secretary,  tbe  Con- 
tractor, and  the  Engineer,  of  tbe  East  London  Water-  Works 
Company,  and  that  tbe  plaintiff  was  lessee  of  a  piece  of  land 
in  tbe  parish  o{St,  Mary  Stratford,  bounded  on  one  side  by 
Old  Ford  Lane,  and  by  Bear  Binder  Lane  on  the  other. 
That  tbe  plaintiff  bad  lately  divided  the  land  into  four  fields, 
and  erected  bedges  and  fences  around  them ;  and  that  there 
was  2L  public  footpath  leading  across  the  fields  firom  one 
lane  to  tbe  other.  That  tbe  defendants  entered  the 
fields  or  closes,  and  laid  down  mains  and  pipes,  withotit 
the  consent  or  permission  of  the  plaintiff,  for  the  purpose 
of  supplying  the  inhabitants  of  Hackney  with  water  from 
their  works,  which  were  situate  near  tbe  residence  of  the 
plaintiff;  and  that  in  so  doing  they  broke  down  bis  gates, 
in  consequence  of  which  his  cattle  escaped;  and  that  a 
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pipe  which  the  plaintiff  had  laid  down  to  convey  water  fi'om 
a  pond  in  one  of  the  fields  to  the  other  three,  was  de- 
stroyedy  or  rendered  useless,  the  defendants  having  laid 
their  pipes  or  mains  at  a  considerable  depth  below  it. 

For  the  defendants,  it  was  insisted,  that  they  were  au- 
thorized to  enter  the  plaintiff's  closes,  and  lay  down  the 
pipes,  by  virtue  of  the  statute  47  Geo.  3,  sess.  2,  c.  72  (an 
act  for  better  supplying  with  water  the  inhabitants  of  the 
parishes  of  Stratford  Bow^  otherwise  Siratford-le-Bow, 
Saint  John  Hackney,  and  several  other  parishes,  ham- 
lets, townships,  and  places,  adjacent  or  near  thereunto, 
in  the  counties  of  Middlesex  and  Essex) ,  s.  32  (a).     His 
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(«)  By  wMdi  h  is  enacted, ''  that 
it  ahaU  and  may  be  lawful  to  and 
for  the  said  Company  of  prq^rie- 
ton  and  dieir  snccesson,  by  them- 
advesy  their  deputies,  officers, 
agents,  senrants,  workmen,  and 
aiBstants,  to  make,  complete,  and 
maintaiDt  waterworks,  aqueducts, 
reservoirs,  water-wheels,  steam-en- 
gines, and  other  engines,  pipes, 
and  other  works  necessary  for  the 
purposes  of  the  act*  in  the  parish 
of  Sirmtford  Bow  otherwise  Strat- 
ford'U^Baw,  in  the  counties  of 
MiddUtex  and  Etax:  and  in  the 
severml  parishes  of  Saint  John 
Haekmof,  &c  &c. ;  also  in  the  se- 
Teral  hamlets,  townships,  or  places 
following,  that  is  to  say,  RadeHffe, 
&c.  &e.,  and  places  adjacent  or 
near  thereunto,  in  the  city  of  Lon- 
don and  county  of  Middlesex,  by 
means  of  such  works,  for  supply- 
ing the  same  respectiyely  with  wa- 
ter from  the  river  Lem,  at  or  near 
Old  Ford,  in  the  said  counties  of 
Hfiddiesox  9Jk6  Enex;  and  the  said 
Company  are  hereby  fully  empow- 
ered, by  themselves,  their  depu- 


ties, agents,  workmen,  or  servants, 
to  supply  tlie  smd  intended  wa- 
terworks, aqueducts,  reservoirs, 
and  other  works,  whilst  the  same 
shall  be  making,  and  at  all  times 
for  ever  after  the  same  shall  be 
made^  with  water  from  the  river 
Lm,  at  or  near  Old  Ford,  in  the 
said  counties  of  Middlesex  and 
Eitex;  and  to  make  such  ahd  so 
many  feeders,  tunnels,  and  shafts, 
and  to  make,  erect,  and  set  up, 
such  and  so  many  sluices,  weirs, 
engines,  steam-engines,  and  other 
machines,  for  supplying  the  said 
waterworks  with  water,  and  for 
any  other  purposes,for  the  making, 
maintaining,  and  using  of  such 
waterworks,  as  they,  the  sud  com- 
pany of  proprietors,  or  their  suc- 
cessors, shall,  from  time  to  time, 
think  proper  and  expedient ;  and 
for  the  purpose  of  distributing 
such  water  to  the  different  inha- 
bitants, and  effectuating  the  se- 
veral purposes  of  the  act,  it  shall 
and  may  be  lawful  to  and  for  the 
said  company  of  proprietors  and 
their  successors,  and  to  and  for 
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Lordship  was  of  opinion,  that  the  word  "/oottDays"*  in  Ihat 
section  meant  public  footways,  alleys,  or  passages,  or  foot- 
ways by  the  side  of  a  public  road,  and  not  in  enclosed 
grounds;  and  more  especially  so,  as  by  the 34th  section  {a). 


thcdr  agents,  officers,  workmen, 
and  serrants,  to  di.^  and  break  up 
the  soil  and  pavement  of  any  of 
the  roads,  hightcays,  footways^ 
commons,  streets,  lanes,  alleys, 
passages,  and  public  places^  with- 
in»  adjacent,  and  near  unto  the 
said  parishes,  townships,  hamlets, 
and  places;  and  to  sink  and  lay 
pipes,  trunks,  and  other  conveni- 
ences  for  the  purposes  aforesaid ; 
and  to  put  stop-cocks,  or  plugs,  or 
branches  from  such  pipes,  trunks, 
and  ^  other  conveniences,  in  such 
places  and  manner  as  shall  be  ne- 
cessary for  the  purposes  aforesaid, 
and  from  time  to  time  to  alter  the 
position  of,  and  to  repur,  relay, 
and  mdntain  such  pipes,  trunks, 
stop-cocks,  and  plugs,  and  do  all 
such  acts,  matters,  and  things,  as 
they,  the  said  company  of  propri- 
etors, th^  successors  and  assigns, 
shall,  from  time  to  time,  and  at 
anytime,  think  necessary  and  con- 
venient, for  completing,  amend- 
ing, repuring,  improving,  and 
udng  the  works  authorised  by  the 
act  to  be  done  and  provided,  ac- 
cording to'  the  true  intent  and 
meaning  thereof;  and  the  said 
company  of  proprietors  are  here- 
by empowered  to  make  such  en- 
gines, houses,  and  other  works,and 
all  such  cisterns,  ponds,  basins, 
main-pipes,  rider-pipes,  hand- 
pipes,  stand-pipes,  service-pipes, 
branches  of  lead  and  other  metal, 
cocks,    chamber-cocks,  cocks  in 


common,  stop-eocks,  valves,  fire- 
plugs, air-plugs,  fire-cocks,  mains, 
feeders,  fanapers,  and  pumps,  as 
the  said  company  of  proprietors 
shall  tlunk  requisite,  for  the  seve- 
ral purposes  of  the  said  undertak- 
ing ;  and  also  from  time  to  time 
to  divert,  alter,  repair,  widen,  en- 
large, amend,  and  discontinue  the 
same;  they,  the  sdd  company  of 
proprietors,  their  agents,  deputies, 
officers,  workmen,  and  servants, 
doing  as  little  damage  as  may  be, 
in  the  execution  of  the  powera 
hereby  granted  to  them,  and  ma- 
king full  satisfaction  for  any  da- 
mages thereby  occasioned." 

(a)  By  which  it  is  provided^ 
**  that  nothing  in  the  act  contain- 
ed shall  authorize  or  empower  the 
sud  company  of  proprietors,  or 
any  person  or  persons  acting  by 
or  under  their  authority,  to  make 
any  aqueduct,  tunnel,  feeder,  or 
other  works,  for  the  supply  of 
water,  mcross  or  ovir,  or  to  enter 
into  or  upon,  the  private  lands  and 
grounds  of  any  body  politic,  cor- 
porate, or  collegiate,  or  of  any 
person  or  persons  whomsoever, 
without  the  consent  of  the  owner 
or  owners,  proprietor  or  proprie- 
tors, and  occupier  or  occufnera 
thereof,  or  into  or  upon  any  com- 
mons, commenabU  lands  or  fialdt, 
or  waste  lands,  without  the  con- 
sent of  the  lord  of  the  manor,  ur 
other  owner  or  owners  thereof."^ 


IN  THE  EIGHTH  AND  NINTH  YEARS  OF  GEO.  IV. 


199 


the  Company  could  not  enter  the  private  grounds  of  ano- 
ther, or  even  commonable  lands  or  fields^  without  the  con- 
sent of  the  proprietor  or  occupier,  or  of  the  lord  of  the  ma- 
nor or  other  owner  or  owners  thereof.  And  he  observed ,  that 
the  41st  section  (a)  requires  a  map  or  plan,  describing  the 
places  where  the  reservoirs  are  to  be  made  or  erected,  to  be 
deposited  with  the  clerk  of  the  peace;  and  enacts  that  all 
parties  interested  shall  have  liberty  to  inspect  the  same; 
by  which  the  Legislature  did  not  intend  that  the  Company 
were  to  be  empowered  to  enter  the  private  grounds  of  an- 
other, without  his  previous  knowledge  or  consent.  His 
Lordship,  therefore,  directed  a  verdict  to  be  entered  for  the 
plaintiff,  with  leave  for  the  defendants  to  move  to  set  it 
aside,  and  that  a  new  trial  might  be  panted : — and  if  the 
Court  ahottld  be  of  opinion,  that  the  defendants  were  not 
authorised  to  enter  the  plaintiff's  lands  by  virtue  of  the 
act,  it  was  agreed  that  it  should  be  referred  to  an  arbi- 
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(c)  Wluch  (after  reciting  that 
m  map  or  plan,  describing  the 
places  where  the  sud  reservoirs 
are  to  be  made  or  erected,  bad 
been  deposited  with  the  clerks  of 
the  peace  for  the  comities  of  Mid- 
dlesex and  Essex)  enacts,  "  That 
snch  mi^  or  plan  shall  remain  in 
the  custody  of  the  said  clerks  of 
the  peace  for  the  time  being,  or 
tiieir  deputies,  and  that  all  per- 
sons interested  therein  shall,  at 
iJl  reasonable  times,  ha?e  liberty 
to  inspect  and  peruse  the  same, 
and  take  a  copy  thereof,  or  any 
part  thereof,  paying  a  reasonable 
compensation  to  the  clerks  of  the 
peace,  or  their  deputies,  for  every 
such  inspection;  and  that  the  said 
Company  shall  not  make  any 
other  r/sservoir  or  reservoirs,  aque- 
duct, feeder,  or  tunnel,  or  have 
any  right  or  authority  to  take  any 


other  land,  for  making  any  other 
reservoir  or  reservoirs,  or  for  mak> 
ing  any  other  aqueduct,  feeder, 
or  tunnel,  for  the  supplying  of 
any  water,  than  the  reservoir  or 
reservoirs,  aqueduct,  feeder  or 
tunnel.  In  the  sud  map  or 
plan  described;  nor,  in  making 
the  said  reservoir  or  reservoirs, 
aqueduct,  feeder,  or  tunnel*  devi- 
ate more  than  twenty  yards,  of 
three  feet  each,  from  the  place  or 
places,  line,  or  course,  described 
in  the  said  map  or  plan,  without 
the  consent  in  writing  of  the  per- 
son or  persons,  body  or  bodies 
politic  or  corporate,  in,  or  through, 
or  upon,  whose  lands  any  such  re- 
servoir or  reservoirs,  aqueduct, 
feeder,  or  tunnel,  shall  be  erected 
or  made,  or  on  or  through  whose 
lands  any  such  deviation  shall  be 
made." 
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trator  to  ascertain  the  damage  he  had  actually  sustamed, 
in  consequence  of  their  laying  down  the  pipes  in  question. 

Mr.  Serjeant  Wilde,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  and  submitted,  that  the  defendants,  as 
agents  of  the  Company,  had  a  clear  right,  under  the  32nd 
section  of  the  statute,  to  lay  pipes  under  public  footpaths, 
not  confined  to  footpaths  running  by  the  side  of  public 
highways,  but  extending  to  footpaths  leading  across  fields 
or  other  enclosed  grounds,  over  which  the  public  had  a 
right  of  way;  that  in  passing  the  act,  the  Legislature  had 
two  distinct  objects  in  yiew:  Jirst,  to  enable  the  Company 
to  provide  a  supply  of  water  for  the  inhabitants  of  certam 
parishes  therein  named;  and  secondly,  to  distribute  the 
water  for  the  use  of  such  inhabitants;  that,  by  the  S2nd 
section,  the  Company  had  an  authority  to  lay  pipes  under 
all  public  footpaths,  whether  they  ran  across  fields,  or  by 
the  side  of  public  roads. 


Mr.  Serjeant  Tiiddy  now  shewed  cause. — The  sole 
question  turns  on  the  construction  of  the  47  Oeo.  S, 
which  contemplates  two  modes  by  which  the  Company 
are  to  be  empowered  to  enter  on  the  lands  or  property  of 
others,  so  as  to  make  it  useful  or  beneficial  to  the  Compa- 
ny, for  the  purpose  of  supplying  the  inhabitants  of  parti- 
cular districts  with  water, — viz.  the  one  with  the  consent  of 
the  owner,  proprietor,  or  occupier,  and  the  other  without 
such  consent,  or,  in  other  terms,  the  consent  in  the  one  case 
was  to  be  voluntary,  in  the  other  compulsive.  The  dSnd 
and  d4th  sections  must  be  taken  together.  By  the 
S2nd,  the  Company  are  empowered  to  dig  and  break  up 
the  soil  and  pavement  of  any  of  the  roads,  highwaysiybo^- 
ways,  commons,  streetSi  lanes,  alleys,  passages  and  public 
places,  within  and  near  certain  parishes ;  and  the  34th  pro- 
vides that  they  shall  not  enter  into  or  upon  the  j9rf9flrfe  lands 
and  grounds  of  any  person  without  the  consent  of  the  owner. 


IN  THE  EIGHTH  AND  NINTH  YEARS  OF  GEO.  IV.  SOI 

proprietor,  or  occupier  thereof,  or  into  or  upon  any  commons        1828. 
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or  other  owner  or  owners  thereof.     Private  lands  and  •• 

grounds  in  the  34th  section  are,  therefore,  opposed  to  or  dis*- 
tinguished  bom  pubUe  places  in  the  32nd,  which  do  not  ex* 
tend  to  private  or  enclosed  fields.  As  to  the  power  given  to 
the  CkwipaAiy  to  take  lands  compulsorilyjand  against  the  con- 
sent of  the  owner,  the  41st  section  states*  that  a  map  or  plan 
had  been  deposited  with  the  clerks  of  the  peace  for  Middle- 
sex and  £ssex,  which  was  to  remain  in  their  custody,  and 
to  be  open  to  inspection  to  all  persons  interested ;  and  enacts 
that  the  Company  should  not  make  any  other  resenroirs,&c. 
than  the  reaenroirs  &c.,  in  the  plan  described,  nor,  in  mak- 
ing the  said  reaenroirs,  &c.  deviate  more  than  twenty  yards 
from  the  place,  line,  or  course,  described  in  the  plan,  with- 
out the  consent  of  the  persons,  in,  through,  or  upon  whose 
lands  any  such  reservoir  should  be  erected,  or  such  deviation 
made.  The  object  of  that  section,  therefore,  was  to  deli- 
neate and  point  out  the  course  for  reservoirs  and  aque- 
ducts, from  which  the  Company  could  not  deviate  without 
die  consent  of  the  proprietors  of  the  land,  although  they 
might  cause  such  reservoirs  to  be  erected  according  to 
the  plan,  without  such  consent;  and  although  they  might 
dig  and  break  up  the  soil  of  highways,  footways^  and  pub- 
lic places,  by  virtue  of  the  32nd  section,  yet  they  were 
prohibited  from  so  doing  in  private  grounds  without  the 
consent  of  the  proprietor,  according  to  the  provision  con- 
tained in  the  34th  section.  The  spirit  and  object  of  the 
act  appears  to  be,  ^rst,  to  apprise  the  public  of  the  line 
of  aqueducts,  and  where  the  reservoirs  were  to  be  made ; 
secondly^  that  the  Company  should  not  deviate  from 
the  course  or  line  laid  down  in  the  plan,  without  the 
consent  of  the  proprietors  of  the  land ;  and  lastly ^  that 
if  minor  branches  were  requisite  for  the  purpose  of  car- 
rying on  the  works,  the  Company  could  only  break  up 
the  soil  of  footways  in  pubUq  pls^ses,  and  could  not  en- 
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Mr.  Serjeant  Wilde,  in  support  of  the  rule.7-The  ob- 
ject of  the  statute  was  to  supply  with  water  the  inhabit- 
ants of  a  new  and  increasing  district,  which  at  the  time  of 
passing  the  act  was  not  built  on ;  and  the  water  was  to  be 
supplied  according  to  the  erection  of  houses,  and  the  in- 
crease of  population*  A  stock  or  supply  of  water  was  the 
first  thing  to  be  provided  for  (on  which  the  question  mainly 
depends),  and  the  3^d  section  has  two  objects  in  view ; 
the  first  to  authorise  the  Company  to  make  and  maintain 
aqueducts,  reservoirs,  and  other  works  necessary  for  the 
purposes  of  the  act,  and  to  supply  the  works  with  water, 
and  to  make  so  many  feeders,  and  set  up  so  many  sluices 
&c.,  for  supplying,  maintaining,  and  using,  such  water- 
works as  the  Company  should  from  time  to  time .  think 
proper  and  expedient.  They  were  therefore  empowered 
to  make  aqueducts,  as  well  as  reservoirs  to  contain  and 
preserve  the  water,  and  no  restriction  whatever  was  im- 
posed on  them  as  to  the  mode  of  its  distribution ;  for  by 
the  latter  part  of  the  section  it  is  enacted,  that,  for  the 
purpose  of  distributing  such  water  to  the  different  inha- 
bitants, it  should  be  lawful  for  the  Company  and  their 
agents,  to  dig  and  break  up  the  soil  of  any  of  the  roads, 
highways,  footways,  and  public  places,  within  and  near 
the  parishes  mentioned  in  that  section;  and  there  is  no 
clause  in  the  act  which  limits  or  tends  to  operate  in  re- 
straint of  the  latter  part  of  that  section.  The  34th  applies  to 
the  stock  of  the  Company,  vix.  aqueducts,  or  other  works, 
for  the  supplying  of  water,  which  cannot  be  made  or  erected 
without  the  consent  of  the  owners  of  the  land.  The  41st 
section,  which  requires  the  plan  to  remain  in  the  custody 
of  the  clerks  of  the  peace,  extends  only  to  the  works 
which  were  then  in  contemplation ;  and  it  is  a  necessary 
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infefence,  that  the  stock  of  water  would  be  near  the  main         1828. 
supply.    Taking,  therefore,  these  three  clauses  together, 
ndther  the  S4th  nor  41  st  applies  to  the  latter  part  of  the 
SSnd,  the  words  of  which  are  sufficient  to  give  the  defend- 
ants the  right  to  enter  the  plaintiflTs  closes,  for  the  pur- 
poses of  the  act;  and  more  particularly  so,  as  the  Company 
were  thereby  authorised  to  supply  water  wherever  buildings 
might  be  erected  after  the  passing  of  the  act    There  is 
no  clause  to  fix  tlie  price  in  case  of  a  difference  between 
the  Company  and  the  owners  or  occupiers  of  lands.     In 
all  plaoes  where  the  public  had  acquired  a  right  of  way, 
and  there  bad  been  a  sufficient  dedication,  the  Company 
had  a  right  to  lay  pipes  commensurate  with  such  dedica- 
tion, provided  it  fell  within  a  certain  district.  No  valid  dis- 
tinction can  be  drawn  between  a  footway  across  a  field,  and 
one  by  the  side  of  a  highway ;  and  the  owners  of  the  soil  may 
have  as  large  a  right  under  a  highway  as  under  a  footway, 
as  fiir  as  minerals,  &c.  are  concerned.  Public  easements  must 
be  enjoyed  without  interruption,  and  it  is  quite  clear  that 
the  public  bad  equally  a  right  to  the  footway  in  question, 
as  to  any  other  way;  and  the  words  of  the  statute  denote 
and  embrace  every  possible  way  that  may  have  been  de- 
dicated to  the  public,  and  over  which  they  have  a  right  of 
passage.     The  Company  might  even  make  aqueducts,  or 
lay  their  pipes  over  commons,  with  the  consent  of  the  lord 
of  the  manor ;  and  if  the  rights  of  the  public  extend  to  a 
footway  by  the  side  of  a  highway,  they  equally  apply  to 
the  way  in  question.     Taking,  therefore,  the  whole  of  the 
statute  together,  the  34th  clause  extends  only  to  the  for- 
mer part  of  the  32nd;  the  latter  of  which  embraces  the 
way  in  question,. although  it  ran  through  enclosed  fields; 
and  the  right  of  way  was  clearly  established  at  the  trial. 

Lord  Chief  Justice  Best. — I  felt  no  difficulty,  when  this 
point  was  raised  at  the  trial,  but  I  reserved  it  for  the  con- 
sideration of  the  Courts  as  it  was  said,  that  the  Company 
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could  not  carry  on  their  works,  unless  they  were  autho- 
rised in  acting  as  they  had  done,  hy  entering  the  phdn- 
tiff*s  land  for  the  purpose  of  laying  down  their  pipes;  and, 
as  I  was  told  that,  if  their  right  were  negatived  in  this  in- 
stance, they  would  be  compelled  to  apply  to  Parliament 
for  a  new  act,  I  preferred  that  they  should  go  there  with 
the  opinion  of  the  whole  Court,  rather  than  with  mine 
alone.     But  I  still  think,  that,  under  the  circumstances, 
this  is  a  very  clear  point;  and  the  Company  may  go  to 
Parliament,  if  they  think  proper.  The  public  had  no  other 
right  than  that  of  passing  and  repassing  on  foot  on  a  cer- 
tain track  through  the  plaintiff's  land,  and,  subject  to  that 
right,  and  to  that  alone,  the  right  of  soil  was  in  the  plain- 
tiff,  and  he  might  make  any  use  of  it  he  might  think  pro- 
per:  he  might  excavate  below  it,  or  dig  for  minerals. 
It  appeared,  that  he  had  separated  a  piece  of  land  info 
four  fields,  and  that,  for  his  own  convenience,  he  had  laid 
down  pipes  to  convey  water  from  a  pond  in  one  of  them  to 
the  other  three,  for  the  purpose  of  watering  his  cattle ; 
and  these  pipes  were  destroyed  by  the  works  of  the  de- 
fendants.    They  did  not  enter  the  closes  for  the  mere  pur- 
pose of  passing  along  the  footway,  but  actually  destroy- 
ed the  plaintiff's  gates  and  pipes,  and  dug  up  his  soil  to 
a  considerable  depth,  and  laid  it  on  the  pasture.    The 
plaintiff  has  sustained  another  injury:    the    water  fire 
quently  oozes  out  of  the  pipes  laid  down  by  the  Company 
and,  when  it  is  necessary  to  repair  them,  new  nuisanc 
must  arise;  and  although  the  Company  would,  in  su 
case,  be  bound  to  make  fiill  satisfaction  to  the  plaintiff 
the  damage  occasioned  thereby,  yet  it  has  been  insist 
that  they  are  entitled  to  break  up  his  soil,  in  the  1 
instance,  without  making  him  any  compensation  w 
ever.     There  is  a  wide  distinction  between  public  r 
in  ancient  and  in  modern  times;  but  no  private 
can  be  infringed  on,  imless  a  fiill  compensation  bi 
viously  made ;  and  if  this  could  not  be  required,  a 


IN  THE  EIGHTH  AND  NINTH  YEARS  OF  GEO.  IV.  S05 

mpt  company  might  enter  on  the  lands  of  others^  and  have         1828. 
no  funds  to  compensate  them  for  the  injuries  done.  Those        scales 
persons  who  enter  such  lands  under  a  local  act  of  Parlia-  ^- 

PlCKERINO* 

ment,  must  shew  that  they  have  a  clear  authority  so  to  do( 
and  if  the  words  of  the  act  be  ambiguous  or  doubtful, 
every  presumption  must  be  made  against  the  powers  of 
the  Company,  and  in  favour  of  individuals ;  and  the  Court 
are  bound  to  protect  the  rights  of  the  latter.  Now^  on 
looking  at  this  statute,  let  us  see  whether  it  be  clear 
diat  the  defendants  had  a  right  to  enter  the  plaintiff's 
fielda  for  the  purpose  of  laying  down  their  mains  and 
pipes.  They  did  not  even  make  out  such  a  right  under 
the  SSd  section,  on  which  they  mainly  relied.     They  ^ 

were  endtled  to  dig  and  break  up  soil  for  the  purpose  of 
dUiriitfiing  the  waten  That  means — for  the  distribu- 
tion of  water  to  the  inhabitants  of  houses  contiguous  to  the 
pipes,  and  not  for  carrying  the  water  over  all  the  districts 
named  in  that  section.  What,  then,  are  the  Company 
empowered  to  do?  To  dig  and  break  up  the  soil  and 
pttvemeni  of  any  of  the  roads,  highways,  footways,  com- 
mons, streetr,  lanes,  alleys,  passages,  and  public  places, 
within,  adjacent,  and  near  unto,  the  parishes,  townships, 
hamlets,  and  places,  enumerated  in  that  section.  Looking, 
therefore,  to  the  powers  of  the  Company,  and  the  words 
by  which  the  word  ''  footways''  is  surrounded,  such  word 
must  not  be  taken  to  mean  footways  oyer  private  lands,  but 
merely  footways,  or  alleys  in  towns,  or  such  other  ways 
as  are  in  their  nature  public,  and  under  which  the  i)ipes 
might  be  laid  without  the  consent  of  the  owner  or  propri- 
etor. It  has  been  said,  that  the  3^d  section  consists  of 
two  parts,  and  that  the  proviso  contained  in  the  34th  ap- 
plies only  to  the  former  part  of  the  32d.  That,  however, 
appears  to  me  to  be  inconsistent;  and  although  the  sta- 
tute is  drawn  in  a  very  bungling  manner,  yet  the  32d  and 
34th  sections  must  be  taken  together ;  and  the  proviso  in 
the  latter  restrains  the  operation  of  the  32d,  or  enacting. 
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1828.         clause^  and  applies  to  the  whole  of  it.     It  is  expressly  pro- 
Scales        vided,  that  nothing  in  the  act  contained  shall  authorize  the 
V*  Company  of  proprietors  to  make  any  aqueduct,  &c.  across 

or  over,  or  to  enter  into  or  upon,  the  private  lands  and 
grounds  of  any  person,  without  the  consent  of  the  owner, 
proprietor,  or  occupier ;  it,  therefore,  restrains  the  Com- 
pany from  breaking  up  footways  on  private  proper- 
ty, without  the  consent  of  the  owner,  although  they  are 
authorized  to  do  so  in  public  places.  Here,  when  the 
defendants  destroyed  the  plaintiff's  gates,  they  were 
without  the  reach  of  the  32d  clause,  as  it  did  not  ex- 
tend to  a  footway  in  enclosed  lands;  and  the  Legisla- 
ture, in  passing  the  statute,  did  not  intend  that  any  pri- 
vate right  should  be  infringed  on.  Besides,  the  Company 
cannot  even  enter  on  commons  or  commonable  lands  or 
fields,  without  the  consent  of  the  lord  of  the  manor,  or 
owner.  That  appears  to  me  to  remove  every  possible 
doubt  on  the  subject,  and  shews  to  demonstration,  that 
private  rights  were  to  be  protected.  On  the  whole,  there- 
fore, I  am  of  opinion,  that  this  action  was  properly  brought, 
and  that  the  plaintiff  is  entitled  to  recover  a  full  compensa- 
tion for  the  damages  he  has  sustained  by  the  acts  of  the 
defendants,  who  had  no  right  to  enter  and  lay  their  pipes 
on  his  lands  without  his  previous  consent  or  approbation. 

Mr.  Justice  Park. — When  this  rule  was  moved  for  in 
the  course  of  the  last  Term,  I  entertained  but  little  doubt 
as  to  its  result;  but,  in  the  absence  of  my  Lord  Chief 
Justice,  who  had  reserved  the  point,  we  thought  it  right 
to  accede  to  the  defendants'  application.  I  am  now,  how- 
ever, clearly  of  opinion,  that  there  is  no  validity  in  the  ob- 
jections which  have  been  raised  to  the  plaintiff's  right  to 
recover.  It  is  a  safe  and  wise  rule  to  put  a  strict  construc- 
tion on  statutes  whereby  the  rights  or  liberties  of  the  sub- 
ject are  invaded.  There  appears  to  me  to  be  no  incon- 
sistency in  the  32d  clause.  With  respect  to  the  word  '  foot- 
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ways/  it  mast  be  taken  with  those  by  which  it  is  asso-         1828. 
ciated,  according  to  the  well   known  maxim,   "  Noscu      ^^^^^    ' 
iur  a  sociUr  and  that  section  has  no  reference  whatever  » 

to  private  rights.  The  Company  are  merely  empowered, 
for  the  purpose  of  distributing  the  water,  to  dig  up  the 
soil  and  pavement  of  any  roads,  highways,  fooiways^ 
streets,  alleys,  passages,  and  public  places ;  which  clearly 
shews  the  intention  of  the  Legislature :  and  although  it 
has  been  contended  that  the  34th  is  a  separate  and  inde- 
pendent clause,  or,  at  most,  refers  only  to  the  former  part 
of  the  82d,  I  am  of  a  different  opinion.  Although  there 
is  an  intervening  section,  it  appears  to  me,  that  the  3Sd 
and  34th  sections  must  be  read  together  as  one  clause, 
the  S2nd  as  the  enacting  part,  and  the  34th  as  the  pro- 
▼iso,  limiting  the  application  of  the  former.  The  object 
of  the  statute  was  to  enable  the  Company  to  dig  up  high- 
waysy  streets,  alleys,  and  public  places ;  an  J  if  we  were 
to  put  the  construction  on  it  as  now  contended  for,  they 
would  be  enabled  to  invade  private  property.  There 
is  nothing  throughout  the  whole  of  the  act,  which  shews 
that  they  were  authorized  to  make  aqueducts  for  the 
supply  of  water  across  or  over,  or  to  enter  on,  the  pri- 
vate lands  of  another,  without  his  consent ;  but  here  the 
defendants  entered  the  plaintiff's  fields  for  the  purpose  of 
such  supply,  and  not  for  the  distribution  of  the  water; 
and  if  even  they  had  a  right  to  dig  up  the  footway,  they 
had  no  power  to  break  down  the  gates,  or  cut  through 
the  fields.  In  the  case  of  a  common,  or  commonable  lands, 
the  Company  have  no  right  to  enter,  without  the  pre- 
vious consent  of  the  lord  of  the  manor,  or  other  owner. 
In  that  case,  the  injury  done  might  be  trifling  or  immate- 
rial. As,  therefore,  the  defendants  broke  into  the  plain- 
tiflTs  private  property  for  the  purpose  of  supplying  water, 
without  his  consent,  and  considering  that  the  3^d  and 
34th  sections  must  be  taken  together,  I  am  clearly  of  opin- 
ion that  he  is  entitled  to  recover. 
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Mr.  Justice  Burrouoh* — ^If  the  general  purview  of  the 
act  be  looked  at,  its  meaning  appears  to  me  to  be  perfectly 
clear  and  intelligible.  It  begins  by  reciting,  that  the  inha- 
bitants of  certain  parishes,  &c.,  had  not  a  sufficient  supply 
of  good  and  wholesome  water,  and  that  as  the  said  parishes, 
&c.,  were  become  very  popidous,  and  the  number  of 
houses  and  buildings  within  the  same  had  of  late  years 
greatly  increased,  theinhabitants  thereof  would,  incase  of 
accidents  by  fire,  be  exposed  to  the  most  calamitous  losses, 
unless  more  effectual  provisions  were  made  for  furnishing 
them  with  an  additional  supply  of  water.  The  Company, 
therefore,  was  established  for  making  and  maintaining 
water-works,  aqueducts,  &c.  &c.,  for  the  purposes  of  such 
supply  f  and  it  appears  to  me,  that  the  word  '  footways'  in 
the  32d  section  must  be  taken  to  apply  to  footways  running 
by  the  sides  of  houses,  which  the  Company  were  empow* 
ered  to  break,  up  for  the  purpose  of  distributing  the  water, 
but  they  were  not  justified  in  entering  private  lands  at  a 
distance  in  order  to  supply  it;  and  if  so,  the  wordfootways 
must  be  confined  to  footways  in  streets  or  highways,  or 
immediately  adjacent  to  the  houses  or  buildings  for  which 
a  supply  of  water  might  be  required. 


Mr.  Justice  Gaselee.  — I  am  of  opinion  that  the  proviso 
contained  in  the  34th  section  cannot  be  confined  to  the 
first  part  of  the  32d,  but  that  it  applies  to  the  whole  of  it ; 
and  if  so,  it  is  quite  clear  that  the  Company  had  no  right 
to  enter  into  any  private  lands  or  grounds,  to  make  any 
aqueduct  or  other  works  for  the  supply  of  water,  without 
the  previous  consent  of  the  owner  or  occupier.  This  rule, 
therefore,  must  be — 

Discharged. 
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Gregory  v.  Harman  and  Another.  J^^^^^\ 

Jmm,  «6lA. 

J.  HIS  was  an  action  of  oitumprii.    The  first  count  of    The  plaintiff 
the  declaration  stated,  that  on  the  15tb  April,  1820,  one  ^^'^^m^ 
Thomas  Pattriek  made  and  published  his  will,  and  thereby  1?*^  "'!?*' 

*  tiM  will  of  oil 

directed  that  all  his  just  debts  &c.  should  be  paid,  and  he  T.  p.,  tiie  dt- 
nominated  and  appointed  the  defendants  his  executors,  ezeeutortiuuiied 
and  bequeathed  to  each  of  them  SOOL  for  their  trouble ;  ^,^^'th^ 
he  then  devised  and  bequeathed  all  and  OTery  his  freehold,  tiiaii,  and  Imy- 

^  ^7   inf  paid  to  tlie 

copyhoU,  and  leasehold  messuages,  farms,  lands,  &c.  to  latter  the  ra- 
the use  of  the  defendants,  their  heirs,  executors,  &c«,  upon  daetothem* 
trust,  that  the  trustees  (the  defendants),  or  the  sunrjTor  ^JJ^SenTliiiid 
of  them,  his  heirs,  executors,  &c.,  should,  with  all  conve-  ft«n  the  i^- 

tiff  a  relMae 

nient  speed  after  his  (testator's)  decease,  sell  and  dispose  imt  did  not  pay 
of  his  said  real  estates  for  the  best  price  that  could  be  got  ^llilfbe  £^ 
finr  the  same,  and  he  directed  that  the  proceeds  of  the  f(»iented  to  ai- 

*^  low  it  to  remain 

sale  should  form  part  of  his  personal  estate,  and  be  applied  in  dieir  handi: 
aooordingly :  the  t^tator  then,  after  giving  divers  pecuni-  "^  ^Mmey  not 
ary  legacies,  gave  and  bequeathed  all  the  rest,  residue,  and  ^^e'^nd- 

remainderof  his  personal  estate  and  effects,  to  Mary  Gre^  anu  in  their  cha- 
racter of  execut- 
gory,  and  her  two  daughters,  Sarah  and  Clarissa,  and  her  ors,  the  plaintiff 

son  (the  plaintiff),  equally  between  them,  share  and  share  ]!|^4r  it  in  an 
alike.— The  plaintiff  then  averred,  that  the  testator,  Tho-  «^«»  ^  ^^^ 
mas  Pattricky  died  on  the  4th  May,  1820,  without  revok- 
ing or  altering  his  will ;  that  the  defendants,  on  the  8th 
June  following,   proved  it,  and  took  upon  themselves 
the  burthen  of  the  execution  thereof,  and  assented  to 
the  bequest  to  the  plaintiff  of  the  share  of  the  residue 
of  the   personal  estate  of  Thomas  Pattriek;  that  after 
the  defendants  had  paid  the  debts  and  the  several  le- 
gades  mentioned  in  the  will,  there  remained  in  the  hands 
of  the  defendants,  the  sum  of  13,243/.  Ss»  Od.  as  the  re- 
sidue and  remainder  of  the  personal  estate  of  Pattriek; 
that  the  defendants  afl;erwards,  to  wit,  on  the  3d  March, 
1821,  assented  and  agreed,  that  the  plaintiff  was  entitled 
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1828.         to'  one  fourth  part  or  share  of  that  sum^  to  wit,  thv  sum  of 
3y310/.  15^.  9d.,  according  to  the  said  bequest,  and  there- 
o.  upon,  in  consideration  thereof,  and  also  in  consideration 

that  the  plaintiff,  at  the  special  instance  and  request  of  the 
defendants,  would  suffer  and  permit  them  to  retain  the 
said  last  mentioned  sum,  and  would  lend  the  same  to 
them,  they  undertook,  and  promised  the  plamtiff,  to 
pay  him  such  sum  on  request;  and  that  he,  confiding, 
&c.,  did  permit  the  defendants  to  retain  that  sum,  and 
lent  the  same  to  them:  and  assigned  for  breach,  the 
non-payment  thereof. — ^The  second  count  stated,  that  in 
consideration  that  the  plaintiff  would  permit  the  defend- 
ants to  retain  the  sfdd  sum  of  3,310/.  I5s.  9c/«,  being  the 
fourth  part  of  the  residue  of  the  personal  estate  of  PiU^ 
trick,  bequeathed  to  the  plaintiff,  and  lend  the  same  to  the 
defendants,  they  promised  the  plaintiff  to  pay  it  him  with- 
in a  reasonable  time  then  next  following;  and  assigned  for 
breach,  that  they  refused  to  do  so,  and  that  such  sum  still 
remained  wholly  due  and  unpaid  to  the  plaintiff.  To  these 
were  added  the  common  money  counts.  The  defendants 
pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Burroughs  at  GuUdkall, 
at  the  Sittings  after  the  last  Term,  it  appeared,  that  Pat" 
trick  died  in  May,  1820;  that  hb  will  was  proved 
by  the  defendants,  as  his  executors,  on  the  8th  June 
following;  that,  on  the  3d  March,  1821,  they  rendered  an 
account  to  the  four  residuary  legatees,  of  whom  the  plain- 
tiff was  one,  stating,  that  they  had  paid  the  duty  on  the 
residuary  property,  at  the  Stamp  Office,  on  14,504^  Os. 
4ed.,  amounting  to  1,450/.  8«.;  that  tl^  plaintiff's 'one 
fourth  share  or  part  of  the  clear  residue  of  the  testator's 
real  and  personal  estate,  amounted  to  3,310/.  15#.  9dL/ 
that  the  defendants  accordingly  debited  themselves  with 
that  sum,  in  favour  of  the  plaintiff;  that  his  mother 
and  two  sisters  received  their  several  proportions;  and 
that,  in  the  month  of  Juiy  following,  they  all  executed 
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a  genenu  release  to  the  deFendants,  as  executors.     It  also         1828. 
appeared,  that,  shortly  after  the  account  was  rendered  by      ^ 
the  defendants,  viz.  on  the  2Sd  March,  1821,  a  commission  v. 

of  bankrupt  issued  against  the  plaintiff,  which  was  su- 
perseded in  the  month  of  August,  1827,  on  the  ground, 
that  there  was  no  sufficient  petitioning  creditor's  debt.  No- 
tice was  then  given  to  the  defendants,  by  other  creditors  of 
the  {^ntifF,  not  to  pay  him  over  the  money  remaining  in 
their  hands,  as  a  second  commission  was  about  to  be  sued 
out  against  him ; — a|id  as  they  refused  to  pay  it  without  an 
indemnity,  the  present  action  was  commenced. — The  learn- 
ed Judge  was  of  opinion,  that,  underthese  circumstances, 
the  defendants  were  Uable  to  the  plaintiff  for  the  principal 
sum  sought  to  be  recovered,  as  it  remained  in  their  bands 
after  they  bad  rendered  the  account  to  the  residuary  le- 
gatees, by  which  it  appeared  that  the  affairs  of  their  testa- 
tor had  been  settled ;  and  he  left  it  to  the  Jury  to  say  what 
rate  of  interest  the  plaintiff  was  entitled  to  recover,  whe- 
ther five,  four,  or  three,  per  cent.  They  found  a  verdict 
for  the  plaintiff,  for  4,454^  3s.  5d.,  being  the  aihount  of 
the  principal  sum,  with  interest  at  5  per  cent,y  from  the  3d 
March,  1821,  when  the  account  was  rendered.  * 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  nonsuit  entered,  or  a 
new  trial  granted;  and  submitted,  in  the  Jirst  place,  that 
the  action  could  not  be  maintained.  The  case  of  Deeks 
V.  Strutt  (a),  expressly  decides,  that  no  action  at  law  can 
be  maintained  for  a  legacy;  and  Lord  Kent/on  there 
said  (6),  "  the  arguments  which  have  of  late  years  been 
advanced  in.  support  of  such  an  action,  are  founded  on 
the  supposed  justice  of  tlie  case,  and  the  convenience  of 
the  parties;  but  when  it  is  considered  in  what  manner  a 
Court  of  Equity  interposes  in  suits  for  legacies,  in  taking 

(a)  5  Term  Rep.  690.  (b)  Id.  692. 

VOL.  I.  Q 


Harman. 
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1828.  care  that  provision  is  made  for  the  different  parties  entitled, 
'^"^  and  what  inconvenience  and  even  ruin  to  private  families 
V.  would  have  ensued  from  determining  that  an  action  can  be 

brought  in  a  Court  of  Law  for  a  legacy,  I  think  that  those  who 
have  wished  to  support  the  action  in  a  Common  Law  Court, 
would  hesitate  before  they  came  to  the  conclusion  that  the 
action  can  be  maintained.  If  an  action  will  lie  for  a  lega- 
cy, no  terms  can  be  imposed  on  the  party  who  is  entitled 
to  recover ;  and  therefore,  when  the  legacy  is  given  to  a  wife, 
the  husband  would  recover  at  law,  and  no  provision  could 
be  made  for  the  wife  or  family ;  whereas,  a  Court  of  Equity 
will  take  care  to  make  some  provision  for  the  wife  in  such 
a  case.  But  the  whole  of  this  admirable  system,  which 
has  been  founded  in  a  Court  of  Equity,  will  fall  to  the 
ground,  if  a  Court  of  Law  can  enforce  the  payment  of  a  le- 
gacy.*' That  reasoning  is  particularly  applicable  to  the 
present  case.  There  was  no  sufficient  evidence  of  a  con- 
tract  between  the  plaintiff  and  defendants  to  repel  the  pre- 
sumption of  law  that  the  plaintiff's  proportion  of  the  residu- 
ary estate  of  Pattrick  remained  in  the  defendants'  hands 
in  their  character  of  executors ;  and  although  the  plain- 
tiff executed  a  release  after  the  account  had  been  ren- 
dered, yet  he  did  so  in  the  expectation  of  receiving  the 
money.  No  contract  was  proved,  to  shew  that  the  de- 
fendants were  liable  to  the  plaintiff  in  their  own  right; 
and  the  release  was  only  given  to  them  in  their  character 
of  executors.  Besides,  a  commission  of  banki-upt  was  is- 
sued against  the  plaintiff  shortly  after  the  account  was  ten- 
dered, and  continued  in  force  till  August  last,  when  some  of 
his  creditors  gave  the  defendants  notice  that  a  second  com- 
mission was  about  to  be  sued  out.  They  were,  therefore, 
clearly  entitled  to  retain  the  money  in  their  hands  until  th^y 
had  obtained  a  sufficient  indenmity  from  the  plaintiff.  Se- 
condlyy  even  supposing  the  action  to  be  maintainable,  the 
plaintiff  could  not  be  entitled  to  recover  interest  on  the  mo- 
ney in  the  defendant's  hands  at  the  ratie  of  5  per  cent.,  but 
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only  to  the  amount  of  the  profit  the  defendants  themselves         1828. 
had  actually  made  of  it  from  the  time  the  account  was  ren-       ^^    "^     ' 

Gregory 

dered;  and  it  did  not  appear  at  the  trials  that  they  had 
made  more  than  3  per  cent. 


V. 

Harman. 


Lord  Chief  Justice  Best. — I  am  clearly  of  opinion^  that, 
under  the  circumstancesi  the  present  action  is  maintainable ; 
and,  by  so  holding,  we  shall  not  disturb  any  of  the  decisions 
that  have  established  that  no  action  at  law  will  lie  against  an 
executor  for  the  payment  of  a  legacy,  he  acting  as  such,  and 
retaining  the  simi  in  his  hands  as  a  trustee  for  the  party  en- 
titled to  receive  it.  The  remedy  of  the  legatee  in  such  cUse 
is  by  an  application  to  a  Court  of  Equity.    Here,  however,  O 

it  appearsj  that  since  Marchf  1821,  the  defendants  ceased  to 
hold,  as  executors,  the  principal  sum  sought  to  be  recovered 
in  this  action,  and  that  thenceforth  they  held  it  by  way  ofloan ; 
and  there  was  abundant  evidence  to  shew  that  the  plaintiff  , 
was  entitled  to  recover  on  an  account  stated.  When  the 
account  was  rendered,  the  defendants  stated  that  they  had 
paid  the  duty  on  the  residuary  property,  at  the  Stamp  Office; 
and  they  shortly  afterwards  took  a  general  release  from  the 
plaintiff  and  the  other  residjuary  legatees,  which  discharged 
them  from  their  duties  as  executors.  From  that  time,  they 
could  only  hold  the  sum  stated  to  be  due  to  the  plaintiff  as 
a  loan,  he  being  the  only  party  entitled  to  receive  it,  as  the 
three  other  residuary  legatees,  viz.  his  mother  and  sisters, 
had  been  paid  their  proportions.  It  has  been  said,  how- 
ever, that  the  defendants  did  not  hold  the  sum  in  question  * 
by  way  of  loan ;  and  that  they  could  not  safely  have  paid  it 
over  to  the  plaintiff  without  an  indemnity.  That,  however, 
forms  no  excuse,  for  the  indemnity  was  not  required  until 
long  after  the  account  had  been  rendered,  and  the  release 
executed ;  which  is  another  strong  circumstance  to  shew  that 
they  did  not  retain  the  money  in  their  character  of  executors. 
It  is  true,  that  it  would  have  been  a  hardship  on  them  if  they 
could  have  been  compelled  to  pay  twice,  which  might  have 

q2 
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1828.         been  the  case,  if  the  plaintiff  had  committed  an  act  of  bank- 
ruptcy, and  the  commission  issued  aizainst  him  could  have 

Gregory  r     j  ^  o 

V-  been  supported;  but,  at  the  time  of  the  demand,  the  com- 

mission had  been  superseded;  and  although  it  has  been 
said,  that  some  of  his  creditors  had  given  the  defendants 
notice  that  they  intended  to  sue  out  a  second,  yet,  if  those 
creditors  had  commenced  proceedings  against  the  defend- 
ants, they  might  have  applied  to  the  Court  to  stay  them; 
and  there  appears  to  me  to  be  no  ground  whatever  for  the 
defendants*  withholding  the  principal  sum  due  to  the  plain- 
tiff, from  the  mere  apprehension  of  a  second  commission. 
With  respect  to  the  interest,  it  was  purely  a  question  for 
the  consideration  of  the  Jury.  It  has  been  admitted,  that 
the  defendants  made  3  per  cent,  they  might  have  made 
5 per  cent,  f  and  no  doubt  they  expected  to  have  made  even 
more  than  that.  They  cannot  now  play  fast  and  loose ;  and 
as  the  principal  sum  remained  in  their  hands  for  seven 
years,  by  way  of  loan,  I  cannot  say  that  the  Jury  have  done 
wrong,  in  allowing  the  plaintiff  the  interest  they  have 
awarded  him. 

Mr.  Justice  Park. — I  am  of  the  same  opinion ;  and  it 
appears  to  me  that  there  is  nothing  to  induce  us  to 
disturb  the  verdict  found  by  the  Jury.  They  no  doubt 
thought  that  the  defendants'  conduct  had  been  most  out- 
rageous ;  even  the  first  commission  of  bankrupt  was  not  is- 
sued against  the  plaintiff,  imtil  after  the  defendants  had 
rendered  their  account  as  executors.  They  certainly  ought 
to  have  discharged  it  in  the  mean  time,  they  having  held 
the  plaintifTs  residuary  share  for  more  than  seven  years  be- 
fore the  action  was  commenced.  They  stated  in  the  account 
rendered,  that  they  had  paid  the  amount  of  the  legacy  duty 
at  the  Stamp  Office.  That  shews  that  the  accounts  of  their 
testator  had  been  adjusted  and  settled;  and  they  afterwards 
retained  the  sum  due  to  the  plaintiff,  as  one  of  the  re- 
siduary legatees,  by  way  of  loan,  and  with  his  assent.    The 


Harman. 
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mere  apprehension  of  a  second  commission  being  about  to         1828. 
be  issued  against  him,  can  furnish  no  defence  to  this  ac-      ^]    "^'^ 

°  1   .     .  Oreoory 

tion;  and  as  the  plaintiff  was  entitled  to  recover  under  the  r. 

counts  for  money  lent^  or  money  had  and  received  by 
the  defendants  to  his  use,  it  was  for  the  Jury  to  say  what 
compensation  the  plaintiff  was  entitled  to  receive  by  way  of 
interest. 

Mr.  Justice  Burrough. — I  was  fully  aware  at  the  trial 
of  the  case  of  Deeks  v.  Strutt^  but  I  thought  it  had  no- 
thing to  do  with  the  present,  as  the  defendants  had  ren- 
dered an  account  to  the  plaintiff  at  the  expiration  of  a 
year  from  the  death  of  their  testator,  and  had  actually  paid 
the  three  other  legatees  the  sums  due  for  their  several 
proportions.  Although  it  has  been  said  that  the  plaintiff's 
share  remained  in  their  hands  as  executors,  yet  they  used 
it  as  their  own;  and  I  left  it  to  the  Jury  to  say,  what  inter- 
est the  plaintiff  was  entitled  to  recover,  and  I  have  no 
reason  to  be  dissatisfied  with  their  finding. 

Mr.  Justice  Gaselee. — The  reasoning  of  Lord  Ken- 
yon  in  Deeks  v.  Strutt^  does  not  appear  to  me  to  apply. 
Hb  Lordship  there  merely  expressed  himself  as  to  the 
general  policy  of  the  law ;  but  if  it  were  a  general  princi- 
ple that  no  action  could  in  any  event  be  maintained  for  a 
legacy,  many  subsequent  decisions  could  not  be  support- 
ed ;  and  it  is  quite  clear  that  an  action  lies  against  an  ex- 
ecutor to  recover  a  specific  chattel  bequeathed,  after 
his  assent  to  the  bequest  (a).  Here,  however,  the  de- 
fendants rendered  an  account  in  due  course  after  the 
death  of  their  testator,  and  ))rocured  a  general  release 
from  the  plaintiff  and  the  other  residuary  legatees,  dis- 
charging them  firom  their  duties  and  responsibiUties  as 


(a)   Dot  d.  Lord  Saife  and  Sele  v.  Qntf,  3  East/ 120 ;  5.  C.  4  Esp. 

Rep.  154. 
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1828.         executors.     It  appears  to  me  that  the  question  as  to  what 
Gregory      interest  the  plaintiff  was  entitled  to  recover,  was  most  pro- 
perly left  to  the  Jury,  and  that  they  have  drawn  a  right 
conclusion. 

Rule  refused. 


V. 

Harman. 


Jan,  ^th.  ^^  Vaux  and  Another  v.  Sewell. 

Aserjcant-at-       J[  j^jg  y^^  ^j^  action  ou  the  case  for  an  escape. — The 

mace  of  the  aty  •  ,  i^r     »       •   » 

of  London,  re-  first  count  of  the  declaration  stated,  that  one  Nathamel 
date  from  the"  Goldstein  and  one  Alexander  Cohen  Castle^  heretofore,  to 
Mayor'tCmiTt,    ^jj.^  on  the  3d  October,  1827,  at  Zonrfon,  were  mdebted 

to  airest  jia  />• 

and  c.  D,  HU  to  the  plaintiffs  in  the  sum  of  1,200/.,  upon  and  in  re- 
deputy  arrested  /»  .  * 

A,  £.,  (c.  z>.  spect  of  certain  causes  of  action  before  then  accrued  to 
wiK  InT  *e  plaintiffs  agamst  Goldstein  and  Castle,  within  the 
took  him  to  a     jurisdiction  of  the  Court  thereinafter  next  mentioned ;  and 

lock-up-house,     ^ 

the  keeper  of  that,   they  being  so  indebted,  the  plaintiffs,  for  the  re- 

him  to  go  at  covery  of  their  said  debt,  afterwards,  to  wit,  on  &c.,  at  &c., 

spMsibie'rcr-^  according  to  the  course  and  practice  of  his  Majesty's  Court, 

sons  were  after-  before  the  Mayor  and  Aldermen  of  the  city  of  London,  in 

wards  tendered 

to  the  clerk  of  the  Chamber  of  the   Guildhall  of  the  same  city,   duly 

Mayor*s  ^Court,  c^used  an  affidavit  of  the  said  debt  to  be  made  in  the  said 

h^^'^'d^^^  Court,  and  thereupon,  then  and  there,  according  to  the 

to  receive,  un-  coursc  and  practice  of  the  said  Court,  duly  affirmed  their 

become  bail  for  bill  Original,  against  Goldstein  and  Castle,  for  the  said  debt, 

bciM  ST'rac-  *"^  afterwards,  to  wit,  on  &c.,  sued  and  prosecuted  out  of 

ticeofthat  his  Said  Majesty's  Court,  before  the  Mayor,  &c.,  against 

Court,  if  two  or    ^,,.,*L,  ,.  ,  , 

more  persons  be  Goldstein  and  Castle,  according  to  the  course  and  prac- 
onc  only  be^ax-  *^^®  ^^  ^^^  ^^^^  Court,  a  Certain  mandate  directed  to  the 
rested,^to  re-  defendant,  then  and  there  being  one  of  the  serjeants-at- 
one,  bail  for  all.  mace  of  the  said  Court,  as  such  serjeant,  or  to  any  other 
the  parties  who  seijeaiTt-at-mace  of  the  said  Court :  by  which  said  mandate 
m^dUte^STt  ^^^  defendant  was  commanded  to  arrest  Goldstein  and 
the  serjeant-at-    Castle,  at  the  suit  of  the  plaintiffs,  according  to  the  custom 

mace  for  the  es- 
cape of  A,  B,: — 

Held,  that  he  was  liable,  as  he  was  bound  to  keep  him  in  safej[cu8tody;  and  that  the  refusal  of  the 
officer  to  take  the  bail  was  no  answer  to  the  acdun. 
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of  the  said  Court ;  which  said  mandate  was  duly  marked         1828. 
for  bail  for  1,069/.    By  virtue  of  which  said  mandate,  the 
defi^dant,  so  being  serjeant-at^nace  as  aforesaid,  took  and 
arrested  Goldstein  by  his  body,  and  had  and  detained  him 
in  custody,  as  such  serjeant-at-mace,  at  the  suit  of  the 
plaintiffs,  for  the  cause  aforesaid; — ^yet,  that  the  defen- 
dant, so  being  such  serjeant-at-mace  of  the  said  city  of 
London  J  not  regarding  the  duty  of  his  office  as  such,  but 
wrongfoUy  and  unjustly  contriving  and  intending  to  injure 
the  plaintifis,  and  hinder  them  in  and  from  the  recovery 
of  their  said  debt,  afterwards,  to  wit,  on  &c.,  at  London^ 
&c.,  without  the  leave  or  licence,  and  against  the  will  of  the 
{daintiffs,  voluntarily  suffered  and  permitted  Goldstein  to 
escape  and  go  at  large  wheresoever  he  would  out  of  the 
custody  of  the  defendant,  so  being  such  serjeant-at-mace; 
the  said  debt,  for  which  Goldstein  was  so  arrested  as  afore- 
said, and  every  part  thereof,  then  and  still  being  wholly 
uipaid  to  the  plaintiffs.     The  plaintiffs  then  averred,  that 
Goldstein  did  not  appear  in  the  said  Court  of  the  said 
Mayor,  according  to  the  practice  of  the  said  Courts  but 
therein  wholly  failed  and  made  default,  by  means  of  which 
said  premises  the  plaintiffs  had  been  and  were  greatly  in- 
jured and  delayed  in  the  recovery  of  their  said  debt,  and 
were  likely  to  lose  the  same,  and  thereby  also  had  lost  and 
been  deprived  of  the  means  of  recovering  their  costs  and 
charges  by  them  paid,  laid  out,  and  expended,  in  and  about 
their  said  suit  so  commenced  and  prosecuted  as  aforesaid, 
amounting  together  to  a  large  sum,  to  wit,  the  sum  of  201. 
The  second  count  stated,  that  the  defendant,  as  serjeant- 
at-mace,  might  have  taken  and  arrested  Ooldstein ;  but  that 
he  did  not  do  so,  and  that  Goldstein  did  not  appear  in  the 
Mayof^s  Co«r^  at  the  return  of  the  process,  or  at  any  other 
time;  whereby  the  plaintiffs  had  been  and  were  greatly  in- 
jured and  delayed,  &c.  as  in  the  first  count — The  third 
count  stated,  that  the  defendant  arrested  Goldstein,  and 
detained  him  in  his  custody,  as  serjeant-at-mace,  nt  the 
suit  of  the  plaintiffs,  but  voluntarily  suffered  and  permitted 
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1828.  him  to  escape,  and  go  at  large: — and  the  ybeir/A  count 
stated,  that  the  defendant  neglected  to  arrest  Goldsteiuy 
although  he  had  an  opportunity  of  so  doing.  Plea — Not 
guilty. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  Guildhall, 
at  the  Sittings  after  the  last  Term,  it  appeared  that  the 
plaintiffs  commenced  proceedings  in  the  Lord  Mayor's 
Court,  against  two  persons  trading  under  the  name  of 
Goldstein,  Castle,  Si'  Co.,  for  money  due  to  the  plaintiffs  on 
certain  bills  of  exchange,  of  which  they  were  the  holders, 
and  which  were  accepted  by  Goldstein  and  Castle;  that 
a  mandate  was,  in  due  course,  made  out  to  the  defend- 
ant, as  one  of  the  serjeants-at-mace,  directing  him  to 
arrest  Goldstein  and  Castle,  at  the  suit  of  the  plain- 
tiffs, for  the  sum  of  1,069/.;  that  the  mandate  was  af- 
terwards placed  in  the  hands  of  an  assistant,  and  duly 
sworn  deputy,  of  the  defendant,  who,  on  the  4th  Octo- 
ber last,  arrested  Goldstein,  and  took  him  to  a  lock-up 
house  kept  by  an  officer  of  the  Sheriffs  of  London,  direct- 
ing him  not  to  let  him  {Goldstein)  out,  as  he  expected  several 
detainers  against  him ;  and  that  on  the  following  day  Gold- 
stein was  seen  at  large  in  Lombard-street.  It  also  ap- 
peared, that  on  the  8th  October,  Goldstein  tendered  two 
respectable  persons  as  bail,  at  the  Lord  Mat/or*s  Court 
Office,  but  that  the  clerk  of  the  bails  refused  to  take  a 
recognizance  of  bail  for  Goldstein  alone,  as,  by  the  custom 
and  practice  of  that  Court,  if  process  be  issued  against  two 
parties  jointly,  and  one  be  arrested,  he  is  bound  to  put  in 
bail  for  both ;  and  the  persons  offered  as  bail  for  Gold- 
stein having  refused  to  become  bail  for  his  partner.  Castle, 
no  bail  was  put  in ;  and  shortly  afterwards  a  commission 
of  bankrupt  was  issued  against  Goldstein,  who  continued 
at  large. — Under  these  circumstances,  the  learned  Judge 
was  of  opinion,  that  the  defendant  was  not  discharged  from 
his  liability  to  the  plaintiffs,  by  his  deputy's  having  taken 
Goldstein  to  a  lock-up  house ;  and  he  was  strongly  inclined 
to  think,  that  the  practice  of  the  Lord  Majors  Court,  as 
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to  reqairiDg  bail  to  be  put  in  for  two  or  more  parties^  when  1828. 
one  only  is  arrested,  was  bad;  but  said  that  the  defendant 
had  his  remedy  against  the  officer,  and  therefore,  that  it 
would  not  aSect  the  plaintiffs*  right  to  ^recover  against  him 
in  this  action ;  and  he  left  it  to  the  Jury  to  say  to  what 
damages  the  plaintiffs  were  entitled.  They  returned  a  ver- 
dict for  them  for  40s.,  leave  being  reserved  to  the  de- 
fendant to  move  to  set  it  aside,  and  that  a  nonsuit  might 
be  entered,  in  case  the  Court  should  be  of  opinion  that 
the" action  could  not  be  maintained. 

Mr.  Serjeant  Wilde  now  applied  accordingly,  and  sub- 
mitted, that  the  defendant  had  done  his  duty  by  having 
caused  Goldstein  to  be  placed  in  a  lock-up  house  under  the 
mandate  directed  to  him  for  his  arrest ;  and  that|  at  all  events, 
the  declaration  could  not  be  supported,  as  it  averred  that 
Goldstein  did  not  appear  in  the  Court  of  the  Mayor,  ac- 
cording to  the  practice  of  that  Court,  by  means  of  which  the 
plaintiffs  had  been  delayed  in  the  recovery  of  their  debt; 
and  it  was  proved,  that  he  not  only  appeared,  but  offered 
two  responsible  persons  to  become  bail  for  him ;  and  if  a  she- 
riff allow  a  party  arrested  to  go  out  of  his  custody  without 
putting  in  bail,  and  they  are  put  in  in  due  time,  it  is  suffi- 
cient. So,  if  a  party  return  into  custody  before  the  return 
of  the  writ,  an  action  for  an  escape  cannot  be  maintained 
against  the  sheriff.  Here,  the  plaintiffs'  having  been  de- 
layed in  the  recovery  of  their  debt,  must  depend  on  one  of 
two  facts,  viz.  the  escape  of  Goldstein,  or  his  not  appearing 
m  the  Mayor* s  Court;  and  they  having  averred  that  they 
were  delayed  by  means  of  the  premises,  these  latter  words 
can  only  apply  to  the  last  antecedent,  vix.  the  non-appear- 
ance of  Goldstein,  which  cannot  be  attributed  to  the  neg- 
ligence of  the  defendant,  but  to  the  error  of  the  officer  of  the 
Court,  who  refused  to  accept  the  bail  tendered  for  Gold- 
itein,  although  they  were  proved  to  be  responsible  persons. 
There  is  a  wide  distinction  between  process  issuing  out  of 
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1828.        this  Court,  and  a  mandate  from  the  Lord  Mayor's  Court, 
De  Vaux      -^  ^^^  persons  constituting  that  Court,  viz.  the  Mayor  and 
V'  Aldermen,  not  only  appoint  its  immediate  officers,  but 

also  the  keepers  of  lock-up  houses,  which  are  duly  li- 
censed by  the  Lord  Mayor*  The  non-appearance  of 
Goldstein  was  not  the  consequence  of  the  escape,  nor 
did  it  result  from  it,  as  he  did  appear  according  to  the 
practice  of  the  Court;  and  bail  were  not  required  to  be 
put'in  on  any  given  day,  as  the  mandate  merely  directed 
the  defendant  to  arrest  Goldstein  and  Castle  {a).  Al- 
though it  is  said,  that  the  reason  of  requiring  bail  to  be 
put  in  for  two  partners,  where  one  only  is  arrested,  is,  that 
the  Lord  Mayor's  Court  has  no  power  to  proceed  to  out- 
lawry; yet,  if  the  clerk  of  the  bails  had  accepted  those  per- 
sons tendered  for  Goldstein,  it  is  quite  clear  that  it  would 
have  been  sufficient,  and,  if  so,  the  plaintiffs  cannot  be  en- 
titled to  recover  as  against  the  defendant  in  this  action. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  there 
is  no  foundation  for  these  objections.  The  action  is  brought 
by  the  plaintiffs  against  the  defendant  to  recover  a  com- 
pensation for  damages  they  have  sustained  by  his  allowing 
one  Goldstein  to  escape  out  of  his  custody.  What  are 
the  facts?   The  defendant  is  an  officer  of  the  Lord  May^ 

(a)  The  mandate  was  as  follows : 

In  the  Mayor's  Court,   London, 

To  Charles  Sewell,  one  of  the  ser-  "J 

jeantslat-mace,  or  to  any  other  f  ^^^  ^^ 

seijeant-at-mace  of    the    said  (        "^  i    »      - 

Court  J 

Arrest  Nathaniel  Goldstein  and  A  lexander  ^ 

^.^.jr,  1.       -.1./  Case,  £2000. 

Cohen  Castle,  defendants,  at  the  suit  of  (  «  ^infiQ 

Charles  De  Vaux  Vind  A  dolpheDebraitx,\  ' 

J  and  upwards. 


plaintifis. 


Thos,  y.  Williams,  plsdntiff 's  attorney. 
Lord  Mayor's  Court  Office, 
3d  October,  182?. 
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or's  Court,    The  process,  or  mandate,, by  virtue  of  which 
he  was  required  to  arrest  Goldstein^  was  delivered  to  him 
as  such  oflScer,  and  Goldstein  was  taken  under  it.    It  was 
therefore  the  duty  of  the  defendant  to  have  kept  lum  in  safe 
custody,  and  brought  him  into  the  Mayois  Court.    It  has 
been  said,  that  lock-up  houses  in  the  city  of  London  are 
sanctioned,  and  that  the  keepers  are  licensed,  by  the  Lord 
Mayor.    But  the  plaintiffs  in  thb  suit  are  only  to  look  to  the 
officer  to  whom  the  process  was  directed,  and  whose  duty 
it  was  to  keep  Goldstein  in  custody;  and  as  he  was  arrest- 
ed by  the  defendant's  deputy,  the  latter  might  either  have 
remained  with  Goldstein  at  the  lock-up  house,  or  have  re- 
quired an  indemnity  from  the  keeper.  The  officer  is  to  look 
to  the  lock-up  house  keeper,  and  the  plaintiffs  in  the  cause 
to  the  officer  who  made  the  arrest,  and  to  him  alone;  and 
the  keeper  of  the  lock-up  house  must  be  considered  as  his 
deputy.     It  has  been  said,  however,  that  Goldstein  ap- 
peared, according  to  the  practice  of  the  Lord  Mayor's 
Court,  and  tendered  bail,  who  ought  to  have  been  ac- 
cepted, and  that  they  were  improperly  rejected  by  the  of- 
ficer; but  we  are  not  to  decide  on  the  practice  of  another 
Court,  though  I  confess,  it  appears  to  be  extraordinary,  and 
calculated  to  lead  to  great  injustice.     But  whether  the 
clerk  of  the  bails  in  the  Lord  Mayor's  Court  acted  rightly 
or  not,  still  it  was  the  duty  of  the  defendant,  on  the  bail  be- 
ing rejected,  to  take  back  Goldstein  to  the  lock-up  house. 
He,  however,  not  only  allowed  him  to  go  at  large  in  the 
first  instance^  but  did  not  have  him  ready  in  the  Mayors 
Court  when  he  ought,  by  which  the  plaintiffs  have  clearly 
been  delayed ;  and  such  delay  must  be  attributed  to  the 
defendant,  as  the  officer  of  that  Court.     His  deputy  should 
either  have  kept  Goldstein  in  his  own  custody,  or  taken 
him  back  to  the  lock-up  house,  where  he  improperly  left 
him,  under  the  care  of  the  keeper;  and  if  the  clerk  of  the 
bails  in  the  Mayor's  Court  has  acted  improperly,  the  de- 
fendant may  have  his  remedy  against  him. 


1828. 


Db  Vaux 

V, 

Sbwbll. 


De  Vaux 
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1828.  Mr.  Justice  Park. — Why  did  not  the  defendant  cause 

Goldstein  to  be  retaken,  when  he  found  that  the  bail  ten- 
V.  dered  for  him  were  rejected  ?     With  respect  to  the  objec- 

tion  as  to  the  insufficiency  of  the  averment  in  the  decla- 
ration, there  appears  to  me  to  be  no  foundation  for  it,  al- 
though I  felt  a  difficulty  at  first,  as  it  is  quite  clear  that 
the  plaintiffs  have,  in  point  of  law,  been  delayed  by  the 
negligence  or  misconduct  of  the  defendant. 


Mr.  Justice  Burrough. — Goldstein,  the  defendant  in 
the  original  suit^  was  in  the  actual  custody  of  the  defend- 
ant's officer  or  deputy;  and  although  he  caused  him  to  be 
locked  up,  yet,  in  the  eye  of  the  law,  he  must  be  consi- 
dered as  in  his  personal  custody,  and  he  ought  to  have 
detained  him  till  bail  was  duly  put  in.  - 

Mr.  Justice  Gaselee. — It  was  clearly  proved,  that  the 
plaintiffs  had  been  delayed  in  the  recovery  of  their  d^bt 
as  against  Goldstein,  by  his  having  been  allowed  to  escape 
from  the  lock-up  house,  as  he  shortly  afterwards  became  a 
bankrupt.  Although,  by  the  Lords'  Act  {32  Geo.  2,  c.  28, 
8. 1),  a  serjeant-at-mace,  or  sheriff's  officer,  cannot  carry  his 
prisoner  to  gaol  within  twenty-four  hours  after  his  arrest, 
unless  he  shall  refuse  to  be  carried  to  some  safe  house  of 
his  own  appointment;  yet  the  sheriff  or  such  officer  will 
not  be  relieved  fi'om  his  responsibility ;  and  if  they  wish 
to  avail  themselves  of  the  security  of  a  lock-up  house,  they 
should  require  an  indemnity  from  the  keeper;  and  I  do 
not  think  that  the  defendant  did  his  duty  by  merely  caus- 
ing Goldstein  to  be  placed  in  such  a  house,  on  his  being 
arrested  at  the  suit  of  the  plaintiffs. 

Rule  refused. 


IN  THE  EIGHTH  AND  NINTH  YEARS  OF  GEO.  IV.  22S 

1828. 

Burden  r.  HaLTON.  Saturday, 

-^.  Jan,  9wh. 

JL  HIS  was  an  action  of  assumpsit^   brought  to  recover  in  an  action  for 
the  sum  of  33SL  13*.,  befaig  the  alleged  balance  of  an  «'^*'**1^:J\ 

'  *^  ®  appeared  that 

account  due  from  the  defendant^  a  tailor,  to  the  plain-  the  defendant 
tiff,   an  embroiderer,    for  gold  and  silver  lace  supplied  twobuisofex- 
by  the  latter   to  the  former.      The  ^r*^  count  of  the  ^"St^^X 
declaration  was  on  a  bill  of  exchange  for  40/.  6*.  6rf.,  pWntifl;  wWch 

^  covered  the 

drawn  on   the  22nd  May^  1827,  by  one  Haynesy  upon,  amount  of  hu 
and  accepted  by  one  FuUam,  at  three  months  after  date,  the  plaintiff  had 
payable  to  Hayneis  order,  and  indorsed  by  him  to  the  S^'J^mowI 
defendant,  who  indorsed  it  to  the  plaintiff.    There  were  '<^.tndB.;and 

that  they  were 

also  counts  for  goods  sold  and  delivered,  for  work  and  dUhonoured  by 
labour,  and  the  common  money  coimts.    At  the  trial,  be-  and  wlreln"^ 
fore  Mr.  Justice  Burroughs  at  Westminster,  at  the  ad-  the  powmbn 

°  ,  of  the  indorsees 

joumed  Sittings  after  the  last  Term,  it  appeared,  that  a  at  the  time  of 
balance  being  due  from  the  defendant  to  the  plaintiff,  for  mentof  theac^ 
goods  sold,  the  defendant  had  accepted  two  bills,  the  one  ^**e"'iahuiffilnt 
for  100/.,  and  the  other  for  146/.,  drawn  on  him  by  the  *»>•  ienrant  to 
plaintiff,  in  part  payment,  which  bills  were  dishonoured  ter,  a  fortnight 
by  the  defendant,  but  were  not  in  the  hands  of  the  plain-  before^thrtrial 
tiff  at  the  time  this  action  was  commenced,  they  having  and  that  they 

"    gave  him  the 

been  indorsed  by  him  to  Messrs.  Brown  and  Brind;  and  biiu,  which  he 

that,  about  a  fortnight  or  three  weeks  before  the  trial,  the  piai"iftiff:-l 

plaintiff  sent  a  clerk  or  servant  to  them,  who  returned  to  JJg^biiu!*werc 

his  employer  with  the  bills ;  but  on  his  being  called  as  a  wit-  »«  the  piain- 

■  f        \  1  1  t^^'*  possession 

ness  he  stated,  that  when  he  went  for  them  he  took  no  at  the  Ume  of 
money,  but  only  a  sealed  letter  or  note,  the  contents  of  entitled  to  rero^ 
which  he  did  not  know ;  and  there  was  no  evidence  to  shew  ^f  f°^  ^"  ^^* 

gmal  demand. 

when  or  how  the  bills  got  into  the  hands  of  Brown  and 
Brind,  or  whether  or  not. the  plaintiff  had  taken  them  up. 

For  the  defendant,  it  was  contended  that  as  Messrs^ 
Brown  and  Brind  appeared  to  have  been  in  possession 
of  the  bills  at  the  time  the  action  was  commenced,  the 
plaintiff  could  neither  recover  on  the  bills,  nor  resort  to 
his   original   demand;    as,  in   case   the  defendant  were 


Burden 
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1828.  sued  by  Brown  and  Brind,  the  indorsees^  he  might  be  sub- 
jected twice  to  the  pajrment  of  the  same  demand.  The 
v,^  learned  Judge,  however,  was  of  opinion,  that  the  plaintiff 
Halton.  ^^  entitled  to  recover;  and  the  Jury  found  a  verdict  for 
him  for  2371.  IBs,,  being  the  amount  due  at  the  time  the 
action  was  brought,  deducting  a  portion  of  the  original 
demand,  the  credit  on  which  had  not  expired. 


Mr.  Serjeant  Jones,  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  gj^anted, 
on  the  ground  that  the  bills  given  by  the  defendant  to  the 
plaintiff  were  not  in  the  possession  of  the  latter  at  the  time 
the  action  was  brought;  and  that,  as  he  had  indorsed  them, 
and  as  they  were  then  in  the  hands  of  third  persons,  the 
defendant  could  not  be  liable  to  the  plaintiff  for  their 
amount,  unless  he  had  shewn  that  he  had  taken  them  up; 
as  the  defendant  might  still  continue  responsible  to  the 
holders  or  indorsees.  If  a  party  receive  a  bill  or  nego- 
tiable instrument  payable  to  his  order,  and  pass  it  to  the 
world,  he  must  account  for  it,  either  by  shewing  that  it 
was  in  his  possession,  or  that  he  was  entitled  to  sue  on  it 
at  the  time  of  the  commencement  of  an  action  to  recover 
the  consideration  for  which  such  bill  was  originally  given. 
In  Dangerfield  v.  Wilby  (a),  where  the  declaration  con- 
tained a  count  upon  a  promissory  note  made  by  the  de- 
fendant, payable  to  the  plaintiff,  and  the  money  counts, 
and  at  the  trial  the  note  was  stated  to  have  been  lost,  though 
no  evidence  of  that  fact  was  offered;  but  it  was  proved, 
that,  on  the  money  being  demanded,  the  defendant  had 
apologized  for  not  having  paid  the  money  on  account  of 
the  note, — it  was  contended  for  the  plaintiff,  that  the 
note  was  only  evidence  of  the  consideration  (which  was 
stated  to  have  been  money  lent),  and  that  he  might  aban- 
don the  note  and  go  for  the  consideration.  But  Lord 
EUenborough  said,  that  as  the  note,  for  any  thing  that  ap- 

(a)4Esp.  Rep.  159 
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peared  in  evidence^  was  in  existence,  it  might  still  be  in  1828. 
circulation^  and  the  defendant  be  liable  to  be  called  upon 
to  pay  it;  so  that  he  might  be  subjected  twice  to  the  pay- 
ment of  the  same  demand;  and  that,  without  proving  the 
note  to  have  been  lost,  the  plaintiff  was  not  entitled  to 
recover.  So  here,  the  bills  given  by  the  defendant  being 
more  than  sufficient  to  cover  the  whole  balance  due  on 
the  account,  the  plaintiff,  before  he  coidd  be  entitled  to 
recover,  ought  to  have  shewn  that  the  bills  were  not  out- 
standing, or  that  he  had  .taken  them  up;  and  according 
to  Peacock  v.  Morgan  (a),  a  payment  by  a  negotiable  se- 
curity must  be  considered  as  a  satisfaction,  until  the  con- 
trary be  shewn ;  on  the  ground,  that  the  acceptance  of 
such  security  is  primd  facie  evidence  of  satisfaction, 
rendering  it  necessary  that  the  party  receiving  it  should 
account  for  it  before  he  can  be  entitled  to  recover  the 
consideration  for  which  it  was  given;  and  here,  if  the 
plaintiff  had  become  bankrupt,  and  his  assignees  had  sued 
the  defendant,  they  could  only  have  recovered  on  the 
outstanding  bills,  as  between  the  plaintiff  and  Broum  and 
Brindf  and  could  not  have  brought  an  action  for  the  goods 
sold,  without  proving  that  the  bills  had  been  taken  up  by 
the  plaintiff,  or  that  they  were  in  his  custody  at  the  time 
the  action  was  commenced. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  the 
point  insisted  on  for  the  defence  in  this  case,  has  not  been 
properly  raised.  There  was  no  evidence  to  shew  that,  at 
the  time  the  action  was  brought,  the  bills  were  in  the 
hands  of  Messrs.  Brown  SLtid  Brind^  or  that  they  had  been 
paid  to  them  for  a  good  or  valuable  consideration,  or  sent 
in  course  of  business ;  and  it  is  fair  to  presiune  that  they 
had  not,  as  no  money  was  given  for  them,  when  they 
were  returned  to  the  plaintiff;  and  it  was  proved  that  they 

(a)  6  Term  Rep.  613. 


Haltov. 
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1828.         were  in  his  custody  at  the  time  of  the  trial.     If,  however, 

'^7*^'^     '       it  had  been  shewn,  that  the  bills  were  outstandiner  in  the 
Burden  ^  ^  ^ 

V.  hands  of  third  persons,  or  indorsees,  for  a  valuable  consider- 

ation, it  would  undoubtedly  have  been  a  good  defence;  but 
they  were  overdue,  and  had  been  dishonoured  by  the  de- 
fendant, and  although  he  failed  to  take  them  up,  he  now 
seeks  to  take  advantage  of  his  own  wrong.  As,  therefore, 
the  plaintiff  had  the  bills  in  his  possession  at  the  trial,  the 
defendant  could  only  be  answerable  to  him,  and  he  did  not 
shew  that  he  had  been  ever  called  on  for  payment  by 
Brown  and  BrimL 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrough. — The  bills  were  overdue,  and 
dishonoured  by  the  defendant  as  the  acceptor,  and  when 
the  plaintiff  had  them  returned  to  him  from  Brown  and 
Brind,  the  probability  is,  that  he  took  them  up ;  and  if  so» 
he  had  a  right  to  recover  against  the  defendant  for  his 
original  demand.  But  it  did  not  appear  that  the  plaintiff 
had  ever  made  any  actual  use  of  the  bills,  or  circulated 
them  in  the  way  of  trade,  and  they  might  have  been  sent 
to  Brown  and  Brind  only  a  few  days  before  they  were  got 
back  by  the  plaintiff.  He  proved  the  consideration  for 
which  they  were  given,  and  he  had  them  in  his  posses- 
sion before  and  at  the  time  of  the  trial. 

• 

Mr.  Justice  Gaselee. — The  bills  being  overdue  and  un- 
paid, the  plaintiff  had  a  right  to  resort  to  his  original  de- 
mand ;  and  it  is  quite  consistent  with  the  evidence,  that  he 
might  have  indorsed  the  bills  to  Brown  smd  Brind,  and  that, 
on  the  defendant's  having  refused  payment,  and  after  the 
bills  were  due,  the  plaintiff  might  have  been  called  on  by 
them  to  take  them  up,  and  might  have  required  time,  for 
the  purpose  of  seeing  whether  or  not  he  could  obtain  pay- 
ment from  the  defendant. 

Rule  refused. 
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*  1828. 

SeaOO  r.  DeaNE.  Monday 

Jan.  28ih. 

J  His  was  an  action  of  assumpsit    The  first  count  of  The  defendant 
the  declaration  stated— That,  on  the  Ist  January,  1827,  JSSTii^rb^  ^! 
at  &c.,  in  consideration  that  the  plaintiff,  at  the  special  in-  ™!!^*'J^*^ 
stance  and  request  of  the  defendant,  would  take,  and  be-  leaM  of  certain 
come  tenant  to  the  defendant  of,  a  certain  house,  cottage,  iog  to  him,  he' 
and  premises,  situate  and  being  in  the  parish  of  Streatham,  ^oit^LdT 
in  the  county  of  Surrey,  at  the  yearly  rent  of  39/1,  under  putting  them 
a  lease  thereof  to  be  granted  to  her  by  the  defendant,  he,  iea«e  was  af- 
the  defendant,  undertook  and-  promised  the  plaintiff  to  ^uted  and^ac- 
give  unto  her  the  sum  of  201.  to  repair  the  said  house ;  and  "J^^  ^^^^  * 
also,  that  he  would  make  an  opening  from  the  cellar  of  took  potseuion 
the  said  bouse  into  Wandsworth  Lane;  and  put  three  stone  premiMi,  and, 
steps  from  the  said  cellar;  and  make  a  door  in  the  said  the'firerquai^^ 
house  that  should  open  into  Wandsworth  Lane,  to  enable  tefa  rent,  de- 

.    ^  *  J  mandedtheaum 

the  plaintiff  to  take  out  coals  from  the  said  cellar.     The  of  20/.  from  the 
pkuntiff  then  averred,  that  she,  confiding  &c.,  did  after-  .aid  he  would 
wards,  to  wit,  on  &c.,  take,   and  become  tenant  to  the  P"y>^  ***>«» 

'  '  '  '  the  next  quar- 

defendant  of,  the  said  house,  cottage,  and  premises,  at  tcr'arembe- 

,  .  _  J  1  1  1  /»  came  due : — 

the  said  yearly  rent  of  39/.,  under  a  lease  thereof  grant-  Held,  that  such 
ed  to  herby  the  defendant;  and  although  the  plaintiff  did  ^tnTon*haV 
afterwards,  and  after    a  reasonable  time  from  the  mak-  •"."»  ^^»"k  <^*»e, 

raised  a  moral 

ing   the  promise   of  the  defendant,  to  wit,  on  the  10th  obligation  on  the 
April,  1827,  at  &c.  aforesaid,  request  the  defendant  to  pay;  and  that 
me  her  the  said  sum  of  20/.  to  repair  the  said  house,  and  the  plaintiff  was 

®  .  entitled  to  reco- 

also  to  make  an  opening  from  the  cellar  of  the  said  house  ver  upon  an  ac- 

___       ,  w    r  11  r  count  Stated;  al- 

mto  Wandsworth  Lane,  and  put  three  stone  steps  irom  though  it  was 
the  said  cellar,  and  make  a  door  that  should  open  into  pS^evldl*!!^, 
Wandsworth  Lane,  to  enable  her  to  take  out  coals  from  »•  *<*/!*«  ^"^^^ 

on  which  the 

the  said  cellar;  yet  the  defendant,  not  regarding  &c.,  but  lease  was  to  be 
contriving  to  injure  the  plaintiff  in  that  behalf,  did  not,  f^igsibic  b'y"^" 
nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  ^®jjj||^^"^*  ^^ 
any  other  time,  give  her  the  said  sum  of  20/.  to  repair  the 
said  house,  or  any  part  thereof;  nor  did  nor  would  he 
VOL.  I.  R 
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1828.  makei  nor  hath  he  made,  any  opening  from  the  (Cellar  of 
the  said  house  into  Wandsworth  Lane;  nor  put  three  stone 
steps,  or  any  steps,  from  the  said  cellar;  lior  made  a  door 
to  open  into  Wandsworth  Lane,  to  enable  the  plaintiff  to 
take  out  coals  from  the  said  cellar,  as  he  so  undertook 
and  promised  as  aforesaid ;  contrary  to  his  said  promise 
and  undertaking,  to  wit,  at  &c.  aforesaid. 

The  second  count  stated — That,  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defend- 
ant, would  become  tenant  to  the  defendant  of  a  certain 
other  house,  situate,  &c.,  at  the  yearly  rent  of  39/.,  the  de- 
fendant undertook  and  promised  the  plaintiff  to  give  her 
the  sunf  of  ^L  to  repair  the  said  house.  The  plaintiff  then 
averred,  that  she,  confiding  &c.,did  afterwards,  to  wit,  on 
&c,  become  tenant  to  the  defendant  of  the  said  house,  at  the 
said  rent ;  and  that  although  a  reasonable  time,  from  the  mak- 
'  ing  of  the  said  promise,  for  the  defendant  to  give  the  plaintiff 
the  said  /tum  of  SOL  for  the  purpose  aforesaid,  had  long 
since  elapsed;  and  although  the  plaintiff  did  afterwards,  to 
wit,  on  &c.,  request  the  defendant  to  give  her  the  said  sum 
of  20L  for  the  purpose  aforesaid ;  yet  the  defendant,  not  re- 
garding &c.,  but  contriving  &c.,  did  not,  nor  wjould,  when  he 
was  so  requested  as  aforesaid,  or  at  any  time  afterwards, 
give  her  the  said  sum  of  201.  for  the  purpose  aforesaid,  or 
any  other  purpose,  or  any  part  thereof;  contrary  to  his 
said  promise  and  undertaking. 

The  third  count  stated — That,  in  consideration  that  the 
plaintiff,  at  the  like  special  instance  and  request  of  the  de- 
fendant, would  become  tenant  to  the  defendant  of  a  cer- 
tain other  house,  situate,  &c.,  at  the  yearly  rent  of  39/., 
he,  the  defendant,  undertook  and  promised  the  plaintiff 
that  he,  the  defendant,  would  make  an  opening  from  the 
cellar  of  the  house  into  Wandsworth  Lane^  and  put  three 
stone  steps  from  the  said  cellar,  and  make  a  door  into 
Wandsworth  Lane,  to  enable  the  plaintiff  to  take  coals 
from  the  said  cellar ;  and  the  plaintiff  averred,  that  she. 
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confiding  &c.,  did  become  tenant  to  the  defendant  of  1828. 
the  said  house,  at  the  said  rent;  and  that,  although  a 
reasonable  time,  from  the  making  of  the  promise,  for  the 
defendant's  performing  the  same,  had  long  since  elapsed; 
and  although  the  plaintiff  did  afterwards,  to  wit,  on  &c«, 
request  the  defendant  to  make  an  opening  from  the  cellar 
of  the  house  into  Wandsworth  Lane;  and  put  three  stone  , 
steps  from  the  said  cellar ;  and  make  a  door  into  Wands^ 
worth  LianCf  to  enable  the  plaintiff  to  take  out  coals  from 
the  said  cellar;  yet  the  defendant,  not  regarding,  &c.,  but 
contiiving,  &c.,  did  not,  nor  would,  when  he  was  so  re- 
quested as  aforesaid,  or  at  any  other  time,  make,  nor  hath 
he  made,  any  opening  from  the  cellar  of  the  said  house  into 
Wandsworth  Lane;  nor  put  three  stone  steps,  or  any  steps 
from  the  said  cellar;  nor  made  a  door  into  Wandsworth 
LamCf  to  enable  the  plaintiff  to  take  out  coals  from  the 
said  cellar,  as  he  so  undertook  and  promised  as  aforesaid ; 
contrary  to  his  said  promise  and  undertaking.  There 
were  also  counts  for  work  and  labour  and  materials,  for 
money  paid,  and  an  account  stated.  The  defendant  plead- 
ed the  general  issue. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  Westminster, 
at  the  Sittings  after  the  last  Term,  it  appeared,  that  a 
lease  of  the  premises  agreed  to  be  demised  by  the  defend- 
ant to  the  plaintiff  was  executed  on  the  S8th  February 
last,  which  contained  no  agreement  or  stipulation  as  to 
the  xMiyment  of  the  above  sum  -of  ^Ly  but  was  grant- 
ed in  consideration  of  the  payment  by  the  plaintiff  of  the 
yearly  rent  of  39/.,  and  the  usual  covenants  to  repair, 
&c.  The  plaintiff's  daughter  proved  a  coAvenmlion  be- 
tween her  mother  and  the  defendant,  in  which  the  latter 
agreed  to  grant  a  lease  to  the  former  for  twenty-one 
years,  at  the  rent  of  39/.,  and  to  make  the  alterations  in  the 
premises,  as  stated  in  the  declaration ;  and  the  plaintiff 
was  to  do  certain  other  necessary  repairs,  for  which  the 
defendant  agreed  to  allow  her  SO/. ;  and  that  when  the 

r2 
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1828.  plaintiff  paid  the  first  quarter's  rent,  she  asked  the  de- 
fendant  for  the  20L  he  had  promised;  when  he  said,  that  it 
was  not  convenient  for  him  to  pay  it  then,  as  he  had  ex- 
perienced many  heavy  losses,  but  that  he  would  do  so  when- 
the  next  quarter  became  due*  Another  witness  proved,  that 
in  a  subsequent  conversation  between  the  plaintiff  and  de- 
fendant, the  latter  said,  that  the  plaintiff  could  not  prove 
any  contract  between  them,  as  to  the  terms  on  which  the 
lease  was  to  be  granted,  as  no  one  but  her  daughter  was  pre- 
sent at  the  time,  and  that  she  (the  daughter)  could  not  be  a 
witness :  it  was  also  proved  that  the  plaintiff  had  done  the 
necessary  repairs.  .  Under  these  circumstances,  the  learned 
Judge  was  of  opinion,  that,  as  the  defendant  had  promised 
to  give  the  plaintiff^/,  to  put  the  premises  in  repair,  and 
she  had  done  so,  it  might  be  considered  as  a  contract  dis- 
tinct from,  and  independent  of,  the  granting  of  the  lease; 
and  that,  as  he  had  promised  to  allow  it,  after  having  re- 
ceived the  first  quarter's  rent,  the  plaintiff  was  entitled  to 
recover  on  the  -account  stated. 

The  Jury  accordingly  found  a  verdict  for  the  plaintiff, 
damages  20L;  and  leave  was  reserved  to  the  defendant  to 
move  to  set  it  aside,  and  enter  a  nonsuit,  in  case  the 
Court  should  be  of  opinion  that  the  evidence,  as  to  the 
terms  of  the  agreement  on  which  the  lease  was  to  be  grant- 
ed, was  not  admissible. 

Mr.  Serjeant  Wilde,  now  applied  accordingly,  and  submit- 
ted, in  the Jirst  place,  that  there  was  no  evidence  adduced  by 
the  plaintiff  at  the  trial  to  support  either  of  the  counts  of  the 
declaratioi^  and  secondly,  that,  if  the  evidence  were  suffi- 
cient, it  had  been  improperly  received,  as  the  terms  of  the 
contract  for  granting  the  lease  could  not  be  proved  by  parol, 
it  relating  to  an  interest  in  lands;  and  that,  as  the  defend- 
ant's promise  to  pay  the  201,  was  not  shewn  to  have  been  re- 
duced into  writing,  it  was  void  by[the  statute  of  fi-auds.  The 
lease  was  executed  in  consideration  of  the  rent  and  cove- 
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nants  therein  reserved  and  contained,  and  there  was  no         ]828. 
covenant  by  the  defendant  to  make  the  alterations  in  the       '     "^"^ 
premises,  or  to  pay  for  the  repairs  to  be  done  by  the  te-  v, 

nant  on  taking  possession.  At  all  events,  the  previous  con- 
tract was  executed  by  the  granting  of  the  lease,  and  if  so 
no  conditions  can  be  added,  or  imposed  on  the  landlord, 
which  are  not  contained  therein,  the  contract  itself  being 
entire,  viz.  the  granting  of  a  lease.  The  declaration  states 
that,  in  consideration  that  the  plaintiff  would  become  tenant 
to  the  defendant  of  a  house,  at  a  certain  rent,  under  a 
lease  to  be  granted  to  her  by  the  defendant,  he  promised 
to  give  her  20L  to  repair  the  house,  and  to  make  certain  al- 
teratioiis  therein.  That  sum  was  not  to  be  paid  before 
the  lease  was  granted ;  but,  in  consideration  that  the  plain- 
tiflT  would  become  tenant  under  a  lease,  the  90L  was  to  be 
paid  for  the  repairs.  The  plaintiff,  therefore,  was  not  to  be- 
come tenant  generally,  but  only  under  and  by  virtue  of  the 
lease ;  and  as  that  lease  was  afterwards  executed,  the  contract 
was  entire,  and  the  whole  of  it  clearly  related  to  an  inter- 
est in  land.  This  is  not  like  the  sale  of  a  growing  crop, 
as  the  whole  of  the  contract  was  connected  with  a  perma- 
nent interest  in  land.  Although  it  may  be  said  that  the 
plaintiff  is  entitled  to  recover  on  the  account  stated ;  yet 
that  count  is  not  supported  by  the  evidence,  as  it  did 
not  appear  that  the  premises  were  repaired  at  the  time 
the  first  quarter's  rent  was  paid.  At  all  events,  the 
conversation  that  took  place  between  the  plaintiff  and  de- 
fendant, as  to  the  payment  of  20/.,  was  not  receivable 
in  evidence,  as  it  was  only  to  be  paid  by  the  latter  in 
consideration  of  the>  former's  becoming  his  tenant  under 
die  lease,  and  it  could  not  have  been  demanded  until  that 
instrument  had  been  executed.  There  was  no  binding 
contract  between  the  parties  until  the  lease  was  exe- 
cuted, and  nothing  that  passed  between  them  subse- 
quently could  alter  or  vary  the  covenants  therein  contain- 
ed ;  which  were  merely  the  common  covenants,  for  the  pay- 
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1828.  ment  of  rent,  and  for  the  tenant  to  keep  the  premises  in 
repair;  and  it  is  a  well  known  and  established  principle, 
that  if  the  contract  for  a  lease  be  entire,  and  its  terms 
accepted  by  the  tenant,  and  the  lease  executed,  he  can- 
not afterwards  shew,  by  parol,  the  consideration  for  which 
the  lease  was  to  be  granted,  or  any  stipulation  dehors  that 
instrument.  In  Pickering  v.  Dowson  (a),  it  was  held,  tl^at 
if  a  representation  be  made,  before  a  sale,  of  the  quality  of 
the  thing  sold,  with  a  fiill  opportunity  for  the  purchaser 
to  examine  the  truth  of  the  representation,  and  a  contract 
of  sale  be  afterwards  reduced  into  writing,  in  which  that 
representation  is  not  embodied,  an  action  will  not  lie  for 
a  deceit  against  the  vendor  on  the  ground  that  the  article 
sold  does  not  answer  to  that  representation;  and  Mr.  Jus- 
tice Heath  there  said  (6) :  **  It  is  in  vain  to  reduce  a  con- 
tract to  writing,  if  you  may  afterwards  refer  to  all  that  has 
passed  by  parol ; "  and  in  the  subsequent  case  of  Kain  v. 
Oldy  Lord  Chief  Justice  Abbott^  in  delivering  the  judg- 
ment of  the  Court,  said  (c) :  "  Where  the  whole  matter 
passes  in  parol,  all  that  passes  may  sometimes  be  taken  to* 
gether  as  forming  parcel  of  the  contract,  though  not  al- 
ways, because  matter  talked  of  at  the  commencement  of  a 
bargain  may  be  excluded  by  the  language  used  at  its  ter- 
mination. But  if  the  contract  be  in  the  end  reduced  into 
writing,  nothing  which  is  not  found  in  the  writing  can  be 
considered  as  a  part  of  the  contract."  There,  an  instru- 
ment in  writing  was  signed  and  delivered  to  the  plaintiff, 
describing  a  ship  as  copper  bolted,  and  the  vendor  af- 
terwards executed  a  bill  of  sale  in  the  usual  form,  which 
did  not  describe  her  as  being  copper  bolted,  and  it  was 
held,  that  an  action  for  a  breach  of  the  original  warranty 
could  not  be  maintained,  as  the  original  instrument  did  not 
recite  the  certificate  of  the  registry  of  the  ship,  and  was 

(a)  4  Taunt.  779.  (c)  2  Bam.  &  Ores.  634;  S,C. 

(6)  Id.  784.  4Dow.  &Ryl.  61. 
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therefore  void  by  the  statute  84  Geo.  S,  c.  68,  s.  14.  That  1828. 
case  is  far  stronger  than  the  present,  as  there  the  original 
contract  was  in  writing,  whilst  here  the  evidence  as  to  the 
payment  of  the  SO/,  was  parjpl  only,  tod  formed  no  part  of 
the  covenants  contained  in  the  lease,  which  can  alone  be  re- 
ferred to  as  evidence  of  the  contract  between  the  parties. 

Lord  Chief  Justice  Best. — This  is  a  most  iniquitous 
objection.     The  defendant  has  haid  all  the  advantage  of 
his  contract:  and  although  he  admitted,  after  the  lease  was 
executed,  that  he  was  liable  to  pay  the  plaintiff  for  the  re- 
pairs; yet  he  now  seeks  to  get  rid  of  his  liability  by  a  mere 
technical  objection.     It  is  quite  .clear  that,  if  this  case 
fell  within  the  rule  of  law  contended  for,  we  could  not  dis- 
regard it;  but  I  am  of  opinion  that  we  may  get  over  the 
diflSculty,  and  arrive  at  the  justice  of  the  case.    If  the  pro- 
mise to  pay  the  plaintiff  the  sum  of  SO/,  had   formed 
part  of  the  consideration  for  granting   the  lease,  there 
can  be  no  doubt  but  that  such  consideration  must  have 
appeared  on  the  face  of  that  instrument,  and  could  not  have 
been  supplied  or  proved  by  parol.     If,  therefore,  the  plain- 
tiff's claim  had  rested  on  the  special  counts  alone,  she 
could  not  have  recovered,  as  they  all  state  that,  in  consid- 
eration that  the  plaintiff  would  become  tenant  to  the  de- 
fendant of  a  certain  house,  at  a  yearly    rent,    the    lat- 
ter promised  to  give  her  2QL  to  repair  the  house,  and 
also  to  make  certain  alterations  therein;  and  in  ihejirst 
count  it  is  stated  that  the  plaintiff  was  to   become   ten- 
ant  to   the  defendant,  under  a  lease   to  be  granted  to 
her  by  him.    If,  therefore,  the  contract  as  to  the  20/. 
formed  part  of  the  consideration  for  granting  the  lease, 
the  plaintiff  could  not  recover,  as  she  did  not  prove  that 
it  had  been  reduced  into  writing.     But  she  accepted  the 
lease,  and  actually  did  the  repairs  for  which  she  now  seeks 
to  be  paid.     The  defendant  approved  of  the  manner  in 
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account  stated,  and  that  the  evidence  as  to  the  payment  1828. 
of  the  201,  is  consistent  with  it.  The  subsequent  promise 
by  the  defendant  to  pay  that  sum  is  altogether  distinct 
from  the  original  contract,  and  amounts  to  an  acknowledg- 
ment that  the  repairs  had  been  properly  done  by  the 
phuntifi^ 

Mr.  Justice  Burrough.  — I  fully  agree.  The  contract 
by  the  defendant  to  pay  the  plaintiff  SOL  must  be  consi- 
dered as  a  bargain,  wholly  independent  of  the  lease.  It 
preceded  it;  and  the  subsequent  conduct  of  the  parties  is 
of  itself  sufficient  to  shew  that  that  sum  was  to  be  paid  for 
repairing  the  premises;  and,  as  the  plaintiff  has  repaired 
them,  there  is  no  pretence  whatever  for  the  defendant  to 
say  Aat  it  ought  not  to  be  paid,  he  himself  havingj^  after 
the  lease  was  executed,  acknowledged  that  it  was  due,  and 
that  the  plaintiff  had  completed  the  necessary  repairs. 

Mr.  Justice  Gaselee. — If  this  Had  been  an  action 
against  the  landlord  for  not  granting  a  lease,  or  against 
the  tenant  for  not  accepting  it,  it  is  quite  clear,  that  the 
objection  must  have  prevailed,  as  that  would  have  been 
within  the  statute  of  frauds.     As  the  lease  contained  a  ge- 
neral covenant  by  the  tenant  to  repair,  it  could  not  be 
modified  or  qualified  by  evidence  aliunde.     But  it  b  unne- 
cessary to  decide  that  question ;  and  I  trust  that  the  con- 
clusion to  which  the  Court  have  arrived,  and  the  grounds  on 
which  wefoimd  our  judgment,  may  be  generally  known,  in 
order  that  a  tenant  who  takes  possession  of  premises  under 
an  agreement  for  a  lease,  and  who  repairs  them  on  the  faith 
of  his  landlord's  agreeing  to  repay  him  for  such  repairs,* 
will  act  imprudently,  if  he  sign  such  lease  till  he  has  been 
repaid  the  sum  expended  for  such  repairs.     Here  the  de- 
fendant agreed  to  pay  20L  to  the  plaintiff  to  repair  the 
house^  but  afterwards  said,  that  she  could  not  prove  the 
contract,  as  no  one  but  her  daughter  was  present  at  the 
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time  it  was  made,  and  that  she  was  an  incompetent  witness. 
This  was  a  most  dishonest  mode  of  defending  himself;  and 
he  now  rests  on  a  mere  legal  objection.  But  I  am  of  opin- 
ion that  the  plaintiff  is  entitled  to  recover,  independently  of 
the  lease,  on  the  evidence  adduced  at  the  trial,  by  which 
it  appeared,  that,  after  the  execution  of  the  lease,  and  after 
the  repairs  had  been  done  by  the  plaintiff,  the  defendant 
acknowledged  that  he  owed  her  201.,  and  promised  to  pay  it 
when  the  next  quarter's  rent  became  due.  Although,  there- 
fore, the  defendant  might  not  be  bound  by  the  terms  of 
his  original  contract,  yet  a  subsequent  acknowledgment  and 
promise  by  him  to  pay  a  certain  sum,  is  sufiBcient  evidence 
to  support  the  plaintiff's  demand  on  the  account  stated. 


Rule  refoscd. 


Mondaify 
Jan,  28M. 


GoDEFROY  r.  Jay  and  Another,  Gents.  Two,  &c. 


The  piaindfTde-  This   was  an   action  of  assumpsit.      The  declaration 

ciareo  agamst 

an  attorney  for  Stated — That,  before  the  time  of  the  retainer  and  making 
nof  causiM  an  ^^  promise  of  the  defendants,  thereinafter  mentioned,  a 
application  to  be  certain  ndticc,  in  writing,  was  delivered  to,  and  served  on,  the 

made  to  the  |  ®  ^  '  ' 

Court,  to  set  plaintiff,  stating  that  a  declaration  was  filed  with  the  Pro- 

in^  in  an  ac-  thonotaries  of  this  Court,  against  the  plaintiff,  at  the  suit  of 

amdiwrhfrn^  on  ^^^  Stephen  Dubois,  in  an  action  on  the  case,  and  that  un- 

the  ground  less  the  plaintiff  pleaded  thereto  within  a  certain  time  in  the 

'^^l  ^  notice  specified,  judgment  would  be  signed  against  him  by 

cew,  in  con^^^  default;  that  the  plaintiff  had  never  been  served  with  any 

sequ^wha-e'  ^j.j^  q^  proccss,  orcopy  of  any  writ  or  process,  issuing  out 

waa  signed  of  this  Court  agaiub't  him,  at  the  suit  of  the  said  Stephen 

de&uit,  and  af-  Dubois,  noT  had  he  been  arrested  or  held  to  bail,  at  his 

terwards  final 

judgment  was 

sued  out|  and  execution  issued  thereon: — Held,  that  it  was  incumbent  on  the  plaintiff  to  produce 

an  examined  copy  of  the  record,  to  prove  both  the  judgments; — and  that  proof  of  the  entry  of  the 

judgment  by  default  in  the  Protfaonotary's  Book,  and  the  inquisition,  with  the  Prothonotary's  aiioeu" 

tur,  were  not  sufficient  evidence  of  sucti  judgment. 
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suit,  upon  or  by  virtue  of  any  writ  or  process  issuing  Ait         1828. 
of  this  Court;  that  the  plaintiff  thereupon  applied  to  the 
defendants,  who  were  attomies  at  law,  and  delivered  the 
said  notice  to  them,  and,  at  their  special  instance  and  re- 
quest, retained  and  employed  them  as  his  attomies,  tatake 
the  necessary  and  proper  steps  in  the  premises,  for  rea- 
sonable fees  and  reward  to  them  in  that  behalf;  and  that 
the  defendants  accepted  the  said  retainer,  and,  in  consider- 
ation of  such  retainer,  they  promised  the  plaintiff,  well, 
fiuthfully,  skilfully,  and  diligently,  to  perform   and  dis- 
charge their  duties,  as  the  attornies  of  the  plaintiff  in  the 
premises.    The  plaintiff  then  averred,  that  it  became  and 
was  their  duty,  as  such  attomies  for  the  plaintiff  in  the 
premises,  to  have  applied,  or  caused  application  to  be  made, 
to  this  Court,  in  due  time,  to  have  the  proceedings  in  the 
said  action,  at  the  suit  of  Dubois  against  the  plaintiff,  set 
aside,  by  reason,  and  on  the  grounds,  that  the  plaintiff  had 
never  been  served  with  any  writ  or  copy  of  process  at  the 
suit  of  Dubois  J  nor  had  he  been  arrested  at  his  suit  by 
virtue  of  any  process  bsuing  out  of  this  Court  against  the 
plaintiff,  whereof  the  defendants  had  notice ;  yet  that  they, 
not  regarding  their  duty  in  that  behalf,  but  contriving  and 
intending  to  injure  the  plaintiff,  did  not  make,  or  cause  ap- 
plication to  be  made  to  this  Court,  in  due  time,  for  the 
purpose  aforesaid,  or  take  any  other  proper  steps  in  the 
premises,  as  the  attornies  of  and  for  the  plaintiff,  but 
wholly  neglected  and  omitted  so   to  do:  by  reason  and 
in  consequence  whereof ^  and  by  and  through  the  neg- 
lect and  default  of  the  defendants  in  that  behalf,  after- 
wards, to  wit,  on  &c.,  at  &c.,  judgment  by  default  was 
signed  against  the  plaintiff  in  the  said  action ;  and  such 
further  procedlngs  were  had  therein,  that  afterwards,  to 
wit,  in  Easter  Term,  7  Geo.  4,  it  was  considered  and  ad- 
judged in  and  by  this  Court,  that  Dubois  should  recover 
against  the  plaintiff  31/.  &•;  and  that  executicm  was,  after- 
wards, to  wit,  on  &c.,  issued  upon  the  said  judgment,  and 
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1828.  the  plaintiff,  in  order  to  satisfy  the  said  execution,  was  ob- 
liged to,  and  did,  afterwards  pay  to  Dubois  the  sum  so  re- 
covered as  aforesaid,  together  with  5/.  the  costs  of,  and 
occasioned  by,  the  execution.  The  defendants  pleaded 
the  general  issue. 

At  the  trial  before  Mr.  Justice  Burroughs  at  GuildAcJlf 
at  the  adjourned  Sittings  after  the  last  Term,  a  book  was 
produced  from  the  Prothonotaries'  Office,  in  order  to  shew 
that  judgment  by  default  had  been  signed  against  the 
plaintiff,  in  the  action  brought  against  him  by  Dubois;  and 
the  clerk  who  produced  it  said  that  it  was  the  book  m 
which  judgments  by  default  were  regularly  entered.  The 
inquisition  was  also  put  in,  with  the  Prothonotary's  aUoc<i' 
tur  of  the  costs;  but  it  appeared  that  the  judgment-roll 
had  not  been  carried  in:  when  it  was  submitted  for  the  de- 
fendants, that  the  evidence  offered,  as  to  the  judgment  by 
default,  was  not  the  best  evidence,  as  it  should  be  proved 
by  an  examined  copy  of  the  record ;  and  that  the  entry  in  the 
Prothonotary's  book  did  not  suppcfrt  the  allegation  in  the 
declaration,  that  judgment  by  default  was  signed  agamst 
the  plaintiff,  as  it  merely  contained  the  names  of  the  parties 
to  the  cause,  and  the  fee  payable  to  the  office  on  mak- 
ing such  entry.  The  learned  Judge,  being  of  opinion  that 
the  objection  was  well  founded,  directed  a  nonsuit. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  «f«,  that 
this  nonsuit  might  be  set  aside,  and  a  new  trial  granted; 
and  submitted,  that  it  was  not  necessary  for  the  plaintiff 
to  prove  the  allegation  as  to  the  judgment  by  default, 
as  it  merely  went  to  the  consequential  damage  he  had 
sustained,  and  not  |to  the  gist  of  the  action,  which  was 
the  negligence  of  the  defendants  in  having  allowed  such 
judgment  to  be  signed  against  him,  as  is  stated  in  the 
declaration;  and  that,  in  an  action  for  a  tort,  a  plain- 
tiff is  not  bound  to  prove  the  whole  of  the  facts  alleged 
in  his  declaration  by  way  of  special  damage;  for  that,,  if  he 
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prove  that  he  has  sustained  an  injury  by  the  misconduct 
of  the  defendant,  it  is  sufficient. 

Lord  Chief  Justice  Best« — I  am  of  opinion,  that  there 
is  no  pretence  for  this  application.  The  phuntiff  should 
have  shewn  that  the  judgment  by  default,  which  had  been 
signed  against  him,  had  been  completed.  He  could  not 
bring  a  writ  of  error  without  it.  Besides,  it  is  stated  on 
the  record  that  final  judgment  was  afterwards  sued  out 
against  the  plaintiff,  and  execution  issued  thereon;  and 
such  judgment  should,  at  all  events,  have  been  proved  by 
the  production  of  an  examined  copy  of  the  record. 


939 


1828. 


Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrouoh. — It  is  quite  clear,  that  the 
judgment-roll  should  have  been  carried  in,  as  the  plaintiff 
in  the  original  action  might  have  been  compelled  to  make 
up  the  record.  The  plaintiff  could  not  shew  that  he  had 
lustained  any  damage,  without  proof  of  the  judgment. 
He  should,  therefore,  have  produced  the  judgment-roll,  or 
an  examined  copy  of  the  record,  which  would  have  con- 
tained the  judgment  by  default,  as  well  as  the  final  judg- 
ment; and  it  appeared  at  the  trial,  that  the  judgment-roll 
had  not  been  carried  in. 

Rule  refused. 


Phillips  r.  Crutchley.  ^^^^H^ 

^^  Jan.  9Btk. 

J  HIS  was  an  action  of  assumpsit  for  h  breach  of  promise  in  an  acdon  for 
of  marriage.  The  declaration  contained  four  counts.   The  mu^'of  mr-"^ 

ri«ge,  the  pro- 
mises d&lared 
od  were;  Jfry#,  to  marry  on  request;  ieeondlif,  the  like,  assigning  for  breach,  that  the  defendant  had 
marfied  another;  thirdly,  to  marry  within  a  reasonable  time ;  and,  lastly ^  to  marry  generally.  The 
proof  was,  that  the  defendant  had  said  that  he  would  marry  the  plaintiff  in  July: — Held,  that,  not- 
^ithsCaiidingthis  TariaBce,  the  Jury  were  warranted,  by  the  evidence,  in  inferring  a  promise  to  ndar- 
ry  generally;  and  that  the  pUiintiff  was  entitled  to  reeover  on  the  Ust  count  of  the  declaration. 
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for  the  plaintiff  to  shew  that  the  defendant  had  married 
another. 

Rule  refused  (a). 


(c)  In  Potter v.Deboos  (I  Stark. 
N.  P.  C.82),  the  plaintiff  declared 
on  promises — to  marry  in  six  or 
seven  months— to  marry  in  a  rea- 
sonable time— and  to  marry  gene- 
rally. The  evidence  was,  that 
the  defendant  had  said  that  he 
would  marry  the  plaintiff  in  six 
months,  or  in  a  month  after 
Ckristmas.  it  was  submitted  for 
the  defendant,  that  the  promise 
proved  varied  from  that  laid  in 
the  first  count,  and  that,  as  a  spe- 
M  promise  appeared  in  evidence. 


no  general  promise  could  be  pre- 
sumed. But  Lord  ElUnhorough 
left  it  to  the  Jury  to  say,  whether 
or  not  they  would,  from  the  dr- 
cumstances,  presume  a  general 
promise  to  marry  (which  the  li\w 
would  consider  as  a  promise  to 
marry  within  a  reasonable  time), 
and  whether  the  declaration  of  the 
defendant  had  any  other  effect 
than  to  render  that  definite  and 
certun>  wluch  before  was  uncer- 
tun.  The  Jury  found  for  the 
plaintiff. 


1828. 

Phillips 
Crutchlbt. 


Goodman  9.  Kennell. 

1  HIS  was  an  action  on  the  case,  brought  by  the  plain- 
tiff to  recover  damages  for  an  injury  which  he  had  sus- 
tained by  having  been  knocked  down,  and  run  over,  by  a 
horse,  which  a  person  of  the  name  of  Cocking  was  riding. 
The  declaration  contained  two  counts.     The  Jirst  stated, 
that,  on  the  1st  July,  1827,  the  defendant  w(is  possessed 
of  a  certain  horse,  which  was  under  the  care,  government, 
and  direction  of  a  certain  servant  of  the  defendant,  who 
was  then  riding  the  same  in  and  along  a  certain  public 
and  common  highway,  to  wit,  at  &c. ;  nevertheless,  that 
Ihe  defendant,  by  his  said  servant,  so  carelessly,  negligent- 
ly, and  improperly,  rode,  governed,  and  directed  the  said 
Iiorse,  that  by  and  through  the  carelessness,  negligence, 
and  improper  conduct  of  the  defendant,  by  his  said  servant 
in  that  behalf,  the  said  horse  of  the  defendant  ran  and 

Court  refused  to 


Mondmjft 
Jan,  28M. 

A  person  occa« 
sionally  em- 
ployed by  the 
defendant  u  his 
servant,  being 
sent  out  by  him 
on  his  business, 
took  the  horse  of 
another  person, 
In  whose  ser- 
vice he  also 
worked,  and,  in 
going,  rode  over 
the  plaintiff  At 
the  trial,  it  was 
left  to  the  Jury 
to  say,  whether 
or  not  the  horse 
was  taken  by 
the  servant  with 
the  implied  con- 
sent or  authori- 
ty of  the  defend- 
ant; and  they 
having  found  a 
verdict  for  the 
plaintiff,  the 
grant  a  new  trial. 
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1828.         struck  against  the  plaintiff^  then  being  upon  the  said  high- 

OooDMAN      ^^y>  ^^d  ^b^^  ^^d  there  knocked  him  down  with  great 

^'  force  and  violence  to  and  upon  the  ground,  and  the  said 

Kennell.  ,  r  o  ' 

horse  then  and  there  ran  and  passed  upon  and  over  the 
plaintiff;  whereby  his  shoulder  bone  was  dislocated,  and 
he  was  otherwise  greatly  injured,  prevented  from  attend- 
ing to  his  business,  and  put  to  expense  in  his  cure.  The 
second  count  was  similar  to  the  first,  only  stating  that  tie 
defendant  was  riding  the  horse.  The  defendant  pleaded 
the  general  issue. 

At  the  trial,  before  Mr.  Justice  Park,  at  GuildhaU^  at 
the  Sittings  after  the  last  Term,  it  appeared,  that  the  Uorse 
on  which  Cocking  was  riding,  did  not  belong  to  the  defendT 
ant,  nor  was  Cocking  his  regular  servant,  but  was  only  oc- 
casionally employed  by  him,  and  others  in  the  neighbour- 
hood in  which  he  lived,  as  such ;  and,  amongst  others,  by 
the  0¥nier  of  the  horse  in  question.     It  also  appeared, 
that,  on  the  day  stated  in  the  declaration,  the  defendapt 
had  sent   Cocking  to  take  a  book  from  his  house  at 
Vauxhall  to   FumivaVs  Inn,  for  which  he  gave  him  a 
shilling,  and  that  he  had  taken  the  horse  from  a  stable 
that  was  occupied  by  the  defendant  jointly  with  the  owner 
of  the  horse,  which  he  was  in  the  habit  of  attending  to, 
and  occasionally  exercising;  but  it  did  not  appear  Chat 
he  rode  it  to  Holbom,  on  the  day  in  question,  by  the 
orders  either  of  the  owner  or  of  the  defendant ;  nor  that 
he  communicated  to  either  that  he  was  about  to  do  so ; 
and,  on  the  owner  being  called  as  a  witness,  he  said^  that 
he  had  expressly  ordered  Cocking  never  to  ride  his  horse 
to  Town.     It  was  also  proved,  that  Cocking  was  riding 
very  fast,  and,  after  knocking  down  the  plaintiff,  who  was 
crossing  the  road,  galloped  on,  although  requested  to  stop 
by  several  persons  who  witnessed  the  accident.     It  further 
appeared,  that  the  defendant  had  been  suminoned  before 
a  magistrate  at  the  Queen  Square  Police  Office,  when  he 
stated,  that  his  horse  was  a  dangerous  horse,  and  that  no 
one  could  ride  him  but  Cocking.    That  statement,  how- 


V, 

Kennell. 
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erer,  was  denied  by  several  witnesses.  Under  these  cir-  ^^l^^^ 
cumstances^  the  learned  Judge  told  the  Jury  that  Cocking  goooman 
being,  at  the  time  of  the  accident,  the  servant  of  the  de- 
fendant, and  the  horse,  the  defendant's  horse  -for  the  occa- 
sion, it  was  for  them  to  say,  whether  or  not,  from  the  cir- 
cumstances, they  could  infer  that  the  horse  had  been  used 
by  Cocking,  by  the  direction  of  the  defendant,  or  with  hift 
implied  consent;  and  he  told  them,  that  the  defendant  was 
responsible,  if  such  an  authority  could  be  presumed  from 
die  evidence .  The  Jury  found  a  verdict  for  the  plaintiffs 
Damages^  60/. 

Mr.  Serjeant  Toddy  now  moved  that  that  verdict  might 
be  set  aside,  and  a  new  trial  granted,  on  the  ground, 
diat,  as  the  horse  on  which  Cocking  rode  was  not  the  de- 
fendant's horse,  and  the  rider  not  in  his  absolute  service 
or  employ ;  and  as  he  rode  the  horse  on  the  day  in  question 
without  the  knowledge  or  consent  either  of  the  defendant  or 
of  the  owner,  and  not  in  the  ordinary  discharge  of  his  duty, 
the  defendant  could  not  be  deemed  amenable  for  a  damage 
sustained  by  his  wrongful  act.  He  submitted,  that  if  a 
person  employ  a  servant  to  carry  a  parcel,  and  he  take 
the  horse  of  another,  unknown  to  his  employer,  and  an  in- 
jury happen  in  consequence,  it  could  not  be  contended 
for  a  moment  that  the  latter  is  responsible;  for,  if  it 
were  so,  every  master  might  be  ruined  by  the  improper 
acts  of  his  servant,  done  without  his  knowledge  or  autho- 
rity ;^that  here  there  was  no  evidence  of  any  authority  given 
by  the  defendant  to  Cocking  to  use  the  horse ;  and  the  own- 
er stated,  that  he  had  prohibited  him  from  riding  it'.to  Lon- 
don; that,  althi^ugh  it  was  stated  at  the  trial,  that  the  de- 
fendant at  the  Police  Office  said  that  the  horse  was  his,  that 
was  expressly  contradicted  by  affidavits;  and  that,  as  the 
damages  were,  under  the  circumstances,  excessive,  the  de- 
fendant was  at  all  events  entitled  to  a  new  trial,  on  pay- 
ment of  costs. 

•VOL.  I.  $ 
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^^•^  Mr.  Justice  Park. — A  master  would  not,  certainly,  be 

Goodman      liable  for  an  acl  done  by  his  servant  whilst  riding  the  horse 
«•  of  another,  without  his  knowledge,  or  against  his  consent. 

But,  in  the  present  case,  the  question  was,  whether  or  not 
there  was  sufficient  evidence  of  an  assent  or  authority,  ei- 
ther express  or  implied,  from  the  defendant  to  Cocking,  to 
use  the  horse.  Cocking  was  sent  by  the  defendant  to  ToWn 
on  his  business,  and  he  took  the  horse,  which,  it  was  prov- 
ed, he  was  in  the  habit  of  riding  or  exerdsing.  There  were, 
therefcNre,  strong  grounds  from  which  the  Jury  nnght 
infer  such  an  assent;  particularly  as  it  was  sworn  that  the 
defendant  had,  before  a  magistrate,  admitted  the  horse  to 
be  his;  and  he  afterwards  refused  to  name  the'  owiier, 
although  he  resided  in  the  same  house  with  him,  they  lie-, 
hag  joint  occupiers  of  the  house  as  well  as  of  the  star 
ble;  and,  ribortly  before  the  accident,  each  had  a  horse 
there;  and  although  CocUng,  who  was  called  as  a  witness 
for  the  defendioit,  stated,  that  the  horse  in  question  was 
the  horse  of  another  person,  and  that  he  had  taken  it  widi- 
out  the  knowledge  or  consent  either  of  the  defi^Klant  or 
of  the  owner,,  yet,  as  he  prevaricated,  and  was  contradicted 
on  several  other  points,  the  Jury,  probably,  did  not  attach 
much  credit  to  bis  testimony.  The  damages  appear  to  tte 
to  be,  under  all  the  circumstances,  extremely  moderate; 
for  the  plaintiff  was  an  aged  man,  and  was  most  seriously 
injured,  and  will  probably  feel  the  effects  of  the  accident 
as  long  as  he  lives. 

Lord  Chief  Justice  Best. — ^As  I  am  now  put  in  posses- 
sion of  all  the  facts  of  this  case»  and  distincdy  understand 
how  the  point  was  left  to  the  Jury,  I  aoj,  of  opinion  that 
it  was  rightly  left.  It  has  been  truly  said,  that  a  ser- 
vant's riding  the  horse  of  another,  without  the  assent  or 
authority  of  his  master,  cannot  render  the  latter  answerable 
for  his  acts.  But  here  the  question  was,  whether  there 
was  not  sufficient  evidence  to  shew  that  CocUng  waa  rid^ 


Kennell. 
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ing  the  hone  with  the  defendant's  assent^  and  on  his  bu-         1828. 
siness.    It  was  proved,  that  Cocking  was  the  servant  of     ^!    "     ' 

*  ^  Goodman 

the  defendant;  that  the  horse  was  in  his  stable;  and  that, 
oo  the  day  the  accident  happened,  Cocking  was  going  on 
the  defendant's  business  or  employment.  The  proof  of 
these  three  fiu^  was  suflkient  to  raise  a  strong  presiuup- 
tion^  that  Coddng  was  using  the  horse  with  die  defendant's 
epnseiit;  and  although  there  was  contradictory  evid^ice 
in  this  zeqpeet,  and  Cocking  stated  that  he  had  taken  die 
borae  improperly,  yet  he  swore  to  several  other  facts  which 
were  expressly  contradicted  by  other  witnesses,  and  left 
the  plaintiff  a  primA facie  case,  and  unanswered.  Ano- 
Aer  strong  eircumstance^  and  which  might  have  had  con- 
siderable weight  with  the  Jury,  was,  that  the  defendant  re* 
fused  to  teU  to  whom  the  horse  bdonged.  Such  conduct 
was  highly  improper,  and,  connected  with  the  other  cir- 
nwifftinrea  of  the  case,  tended  to  shew  that  the  horse  was 
used  on  his  business.  Iamther6fi»eofopiiiioii,thattbere 
is  no  sufficient  ground  to  disturb  this  verdict.  The  plain- 
ts was  clearly  entided  to  recover  damages  for  the  injury 
he  had  received  through  the  improper  conduct  of  Cocking^ 
who  waa  employed  by  the  defendant,  and  in  bis  service 
at  thft  time  of  the  accident. 

Mi.  Justice  Burrough.  — This  case  was  properly  left  to 
the  Jury;  and  I  see  no  reason  to  be  dissatisfied  with  their 
verdict. 

Mr.  Justice  Gasblee  concurring — 

Rule  refused. 
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1828. 

}1A.  Benson  v.  Hippius. 

By  a  charter-  J  HIS  was  an  action  pf  assumpsit  on  a  special  agreement* 
SfnT'dS^i"  were  The  first  count  of  the  declaration  stated— That,  before  the 
to  be  allowed      making  of  the  promise  of  the  defendant,  thereinafter  next 

for  loading  and  . 

unloading  a  car-  mentioned,  a  certain  charter-party  had  been  made  and  en- 
and^ten  days  on  tcrcd  intOj  between  the  plaintiff,  as  owner  of  the  ship 
tld^H^hr""  ^^^^tf'  and  one  Bennett  T/tomas  GiUam,  merchant; 
laying  days,  at    whereby  it  was  agreed  between  them,  that  the  said  ship, 

10/.  per  day ;  .  "^  ®  .  . 

and  by  the  biu  being  tight,  staunch,  &c.,  should,  with  all  convenient  speed; 

was  to°£  paid  ^  ^^^  ^"^  proceed  to  Quebec,  or  as  near  thereunto  as  shi^ 

aupereh^ter-  might  safely  get,  and  there  load,  from  the  factors  of  tlie 

consignees  hav-  said  merchant,  a  full  and  complete  cargo  of  square  masts, 

cargo  in  the  de-  yellow  pine  timber,  and  deals,  &c.,  but  not  exceeding  what 

J^t^Jl^^et*'  she  could  reasonably  stow  and  carry,  over  and  above  her 

gaged,  in  writ-  tacklc,  &C.:  and  being  so  loaded,  that  the  said  ship  should 

ing,  to  pay  the  .  .  . 

ownerthefreight  proceed  therewith  to  London,  and  deliver  the  same  on  being 
(anddemurrage,  P^i^  freight  as  in  the  charter-party  mentioned  (the  act 
ifMiy  were  due),  ^f  Q^^^  g^^^  g^^^  excepted) ;  and  that  the  freight  should  "be 

ofia  in  €V€ry  fC'  * 

speettoputhim"  paid  on  unloading  and  right  delivery  of  the  cargo,  one 
of  the  charterer,  half  in  cash,  the  remainder  in  approved  bills  at  four  months 
been  detained"*  following ;  and  that  fifty  running  days  should  be  allowed 
in  unloading  her  t^g  ggj^j  merchant  (if  the  ship  was  not  sooner  despatched) 

cargo,  beyond  ^  ^  ^  *^  ' 

the  lay-days  and  for  loading  the  ship  at  Quebec,  and  unloading  at  London, 
ngein the^^r-  and  ten  days  on  demurrage,  over  and  above  the  said  lay- 
aeiiiAlatThe  ^"S  ^^V^f  ^^  l^/,  per  day,  and  that  the  ship  shbuld 
defendant  was  discharge  in  the  Docks  if  required  by  the  freighters,  they 
owner  for  such    paying  two  thirds  of  the  dues. — ^The  plaintiff  then  averred, 

that,  before  the  making  of  the  promise  of  the  defendant 
thereinafter  next  mentioned,  the  ship  had  sailed  and 
proceeded  to  Quebec,  and  there  loaded,  from  the  factors  of 
the  said  merchant,  a  full  and  complete  cargo,  according  to 
the  terms  of  the  charter-party,  and  therewith  sailed  and 
proceeded  to  London,  and  was,  before  the  making  of  the 


detention. 
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defendant's  promise,  ready  to  discbarge  her  cargo  in  the         l^^- 

Docks  there,  and  that  certain  persons  using  the  name,        BsNaoN 

style,  and  firm  of  John  Pirie  Sr  Co..  to  whom  the  cargo  of      „   ^ 
/       ,         ,  .  HiPPiui. 

the  said  ship  was  consigned,  had  requested  the  defendant 

to  sell  the  same  for  them,  the  said  J^ohn  Pirie  ^  Co, ;  of 
all  which  said  several  premises  the  defendant  had  notice. 
And  thereupon,  afterwards,  to  wit,  on  &c.,  at  &c.,  in  con- 
sideration that  the  pkintiff,  at  the  special  instance  and  re- 
quest of  the  defendant,  would  deliver  to  him,  the  defend- 
ant, the  said  cargo,  according  to  the  terms  of  the  charter- 
party,  he^  the  defendant,  undertook  and  promised  the 
plaintifi;  to  pay  him  the  freight,  primage,  and  likewise 
demurrage^  for  the  same,  if  any  demurrage  should  be,  or 
become,  due.  The  plaintiff  theu  averred,  that  he,  confid- 
ing, &c.,  did  deliver  to  the  defendant  the  said  cargo,  to 
wit,  at  &c.;  and  th%t  the  s^id  ship  was,  without  the  act  of 
God,  &c.  &c.,  kept  and  detained,  in  the  loading  thereof  at 
Quebec,  and  in  the  unloading  thereof  at  London,  for  along 
space  of  time,  to  wit,  for  the  space  t)f  fifty  days,  over  and 
above  the  said  fifty  running  days  in  the  charter-party 
mentioned;  whereby,  a  large  sum  of  money,  to  wit,  the 
si^m  of  100/.  for  ten  of  the  said  days,  over  and  above  the 
said  fifty  running  days,  being  at  and  after  the  rate  of  10/. 
per  day,  became  and  was  due  and  payable  from  the  de- 
fendant to  the  plaintiff;  and  that  the  plaintiff,  for  the  de- 
tention of  the  said  ship  for  forty  days,  residue  of  the  said 
fifty  days,  during  which  the  said  ship  was  kept  and  de- 
tained over  and  beyond  the  said  fifty  running  days  as 
aforesaid,  reasonably  deserved  to  have  from  the  defendant 
a  further  large  sum  of  money,  to  wit,  the  sum  of  400/./ 
whereof  the  defendant  afterwards,  to  wit,  on  &c.,  at  &c., 
had  notice,  and  was  then  and  there  requested  by  the  plain- 
tiff to  pay  him  as  well  the  said  sum  of  100/.,  as  the  said 
sum  of  400/L,  according  to  his  said  promise  and  under tak- 
iagi  and  assigned  for  breach,  non-payment  of  both  these 
smns. 
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aftermurdsj  to  wit,  on  See.,  tit  &c.,  bad  notice ;  assigning 
for  bremch  non-pajnnent  of  those  sums,  as  in  the  first  count. 
There  were  abo  counts  for  denmrrage,  and  the  com- 
mon  monej  counts.    The  defendant  pleaded  the  general 


At  the  trial,  before  Mr.  Justice  Gaselee,  at  Guildhatty 
at  the  adjourned  Sittings  after  the  last  Term,  it  appeared 
that  the  plaintiff  was  a  ship-owner,  and  the  defendant  a 
tkrtii^r-'broker  in  London;  that  a  charter-party  had  been 
made  *hd  entered  into  on  the  18th  March,  18S5,  by  the 
pUHtifF/as  owner  of  the  ship  TruHy,  and  B.  T.  OiOam, 
on  a  ^rayage  from  lAmdon  to  QueheCi  and  back  to  London, 
with  a  cargo  of  timber ;  and  fifty  running  days  were  to  be 
sDowed^  for  loading  and  unloading,  and  ten  days  on  demur- 
mge  ^ver  and  above  the  laying  da^s,  at  10^.  per  day. — 
For  the  plaintiff,  the  master  proved  that  the  vessel  had  been 
detained  in  loading  at  Quebec  ten  days  beyond  the  fifty 
roBning  days,  as  Oillam  the  charterer  had  not  provided  a 
proper  cargo  of  timber ;  that  she  arrived  at  London  with 
the  cargo  on  the  19th  September,  1825,  and  was  report- 
ed at  the  Custom-house  on  the  SOth ;  and  that,  in  conse- 
quence of  the  crowded  state  of  the  Docks,  she  was  detain- 
ed there  thirty  days  before  the  cargo  was  cleared.    The 
plaintiff  reftised  to  deliver  the  cargo  to  the  order  of  Messrs. 
Pirie  ^  Co.,  the  consignees,  unless  he  had  an  undertak- 
ing that  the  person  to  whom  he  delivered  it  would  perform 
all  the    stipulations,  on  the  part  of  the  charterer,   ex- 
pressed in  the  charter-party.    The  cargo,  immediately  on 
its  arrival,  having  been  placed  by  Messrs.  Pirie  Sf  Co.  in 
the  hands  of  the  defendant  for  sale,  he  entered 'into  the 
following  agreement  contained  in  a  letter  addressed  to 
the  plaintiff. 

"  London,  Sept.  21st,  1825. 
'*  Mr.  Thomtis  Benson, 
"  Sir,— Messrs.  JbAuJKrfV  ^  Co.,  the  consignees  of  your 
ship  thuty^s  cargo,  having  placed  it  in  my  hands  for  sale, 


1828.        I  h^teby^^fftge  to  jiky '^^hTd^fteight'  attd  primage  (tiiid 

"^^^      demurrage  if  any  be  diiSj^iha  1h  fe^^'  ted^rt  to'  jf^fat  toy- 

V'  self  in  the  place  of  Mr.  Gillam.  the  chaifterer.  so*  far  as  re- 

spects  the  agreement  for  the  &aid'  Quebec  royagfe.    f  am, 

C.  J,  Hippius.^ 

The  ship  had  not  begun  to  unload  at  the  time  the  agree- 
ment was  signed  by  the  defendant,  and,  by  the  bill  of  lad- 
ing, Messrs. 'Ptm  ^  Co.f  the  consignees,  vrere  only  fo 
pay  freight  a&r  per  charter-party.  The  defendant  p^id 
100/.  ihto  Cptirt,  to  cover  the  ten  days' demurrage  at  Qm^- 
bec,  ahd  th^  ^airitifF  sought  to  recover  for  the  fiirtfaer  de- 
tention of  the  ship  In  unloading  at  the  Docks.— Fot  the-As- 
fendant  it  was  admitted,  that,  as  between  Gilktm  the  dbsi^- 
terer,  and  the  plairitifr,  !f  th^  dday  arose  from  the  croiwded 
state  of  the  Docks,  and  Without  any  fault  of  the  master,  the 
charterer  would  be  liable;  but  it  was  contended  that  the 
question  was  not  bet#eeti  him  and  the  plaintiff,  but  be- 
tween him  and  the  defendant,  and  that  the  latter  was  meve- 
ly  a  third  party;  and  that  the  consignees,  for  whom  he  act- 
ed, had  only  contracted  to  pay  freight  as  by  the  bill  <^  lad- 
ing, and  not  demurrage ;  and  that,  as  the  ship  had  not 
begun  to  unload  at  the  time  the  defendant  entered  into 
the  contract,  it  was  impossible  to  say  what  delay  might 
afterwards  arise  in  discharging  the  cargo.  The  learned 
Judge,  however,  was  of  opinion,  that  the  engagement 
by  the  defendant  to  pay  the  freight  and  demurrage, 
did  not  refer  to  the  bill  of  lading;  and  as  he  had  un- 
dertaken to  put  himself  in  every  respect  in  the  place 
of  the  charterer,  he  was  equally  liable  as  Oillam'  him- 
self. The  Jury  accordingly  found  a  verdict' for  die  plahi- 
tiff  for  300/.,  for  thirty  days'  detention  in  unloading  the 
cargo  at  the  Docks,  at  10/.  per  day,  according  to. the 
rate  of  the  days  of  demurrage  in  the  diart^Nparty. 
Leave,  however,  was  reserved  to  the  defendant  to  move 
to  set  aside  the  verdict,  and  that  a  nonsuit  ioalght  be 
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entemlf.m  case  the  Coutt^tbould  be  of  opmion  that  the        1828. 
plaintiff  waa  not  entitled  to  »recoyer. 

« 

Mr.  Serjeant  Toddy,  now  apptied  accordingly^  and  sub- 
mitted— in  the  first  place,  that  there  was  no  sufficient  con- 
sideration moving  between  the  plaintiff  and  defendantj  ap- 
parent  on  the  &ce  of  the  Contract  or  agreement,  under 
which  he  was  sought  to  be  charged  in  this  action;  and 
he  cited  the  cases  of  fFain  v.  Warliers  (a),  and  Saunders  v. 
W^f^^^{b),  which,  with  several  subsequenti  dedsionSf 
beicQl^tended,  were  expressly  in  point  to  shew  that  there 
ijuistnot  only  be  a  good  consideration  for  a  promise  in  writ- 
iipg  to  pay  the  debt  of  another,  as  well  as  for  any  other  pro- 
mise, but  that  the  consideration  for  the  promise,  as  well  as 
the  promise  itself,  must  appear  <hi  ithe  face  of  the  agree- 
nrat  on  which  the  action  is  founded;  and  that  here  there 
was  no  consideration  moving  frqoi  t^e  plaintiff  to  the  de- 
lepdant;  but  that  the  consideration,  if  any,  moved  from 
Messrs.  Pirie  ^  Co.,  the  consignees,  who  had  placed  the 
cargo  in  the  defendant's  hands  for  sale.  And  he  insisted 
that,  at  all  events,  the  declaration  could  not  be  supported, 
as  it  stated  (in  both  counts)  that,  in  consideration  that 
the  plaintiff  would  deliver  tlie  cargo  to  the  defendant, 
he  undertook  to  pay  the  freight  &c.,  and  the  agreement 
stated,  that  the  consignees  had  placed  the  cargo  in  his 
hands  for  sale. — Secondly,  that  by  the  terms  of  the  agree- 
ment, the  defendant  could  only  be  liable  for  the  demurrage 
due  at  the  time  of  his  signing  that  instrument,  and  not 
for  contingent  damages  for  future  detention  or  delay, 
which  were  altogether  distinct  from  and  independent  of 
demurrage,  which  was  expressly  provided  for  by  the  terms 
of  the  charter-party — that  if  the  ship  had  lost  a  season  by 
delay  or  detention  beyond  the  lay-days,  or  days  of  de- 
murrage, expressed  in  the  charter  party,  it  could  not  be  con- 

(«)  5  Bast,  10.  (&)  4  Bam.  &  Aid.  595. 
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pgtrs  to  me  to  be  a  wtCfcienfe  ^ebnridffrtittehf,  ai  htimtioa  the        iB28. 
pldntiflratid  defendant    The'fbfttier  was  tiie  owner  of  the 
flUp,  and  Messrs.  Pirie  ^  CWJ  w^re  the  oonmgnees  of  the 
cargo,  and  had  placed  it  in  the  defendant*s  hands ibr  sale; 
sod  tfteretoe,  if  the  pUuntifF,  as  soeh  owner,  woald  deKrer 
the  targ^  to  the  defendant,   he  undertook  lo  pay  the 
freights  primage,  and  demurrage,  which  the  charterer 
was  bound  to  pay.    Secondly ,  it  has  been  insisted,  that 
the  plaintiff  is  not  entitled  to  recover  for  the  delay  in  nn* 
loading  at  the  Docks  beyond  the  ten  days*  demurrage,  as 
ttipnlated  or   provided  by  the  charter-party.     But  the 
defendant  expressly  undertook  to  put  himse^  in  every 
respeei  in  the  place  of  the  charterer.     He  made  him- 
self liable  not  only  to  pay  the  freight,  &c,  due  from 
Messrs.  Pirie  4r  Gs.,  the  eoniigneea^  but  to  put  himaelf  in 
the  plftce  of  the  charterer,  so  far  astrespected  the  agree- 
Bent  £9r  the  voyage  in  question*  Whatever,  therefore.  Oil* 
bmh  the  charterer,  was  bound  to  pay,  the  defendant  agreed 
to  be  Kable  for;  and  there  can  be  no  doubt  but  that  Gft/fam 
would  be  liable  to  the  plaintiff,  as  well  from  the  evidence 
adduced  at  the  trial,  as  from  the  terms  of  the  charter-party. 
If  parties  stipulate  by  such  an  instrument,  that  fifty  run- 
ning days  are  to  be  allowed. for  loading  fad  unloading, 
and  ten  days  on  demurrage  above  those  days,  at  10/.  per 
day^  the  charterer  is  liable  for  any  detention  beyond 
Each  days  of  demurrage ;  for,  in  point  of  feet,  detention  and 
demurrage  amount  to  the  same  thing,  as  the  latter  is  a 
compensation  due  to  the  ship-owner  from  the  freighter, 
by  reason  of  any  delay  or  detention  of  the  ship  beyond 
the  time  expressed  in  the  charter-party;  and  as  the  de- 
fendant agreed  to  put  himself  in  the  place  of  the  charterer, 
lie  ift  liable  to  the  plaintiff  for  the  ship's  detention  at 
the  Docks  until  the  cargo  was  finally  discharged.    It  was 
admitted  at  the  trial,  that  the  delay  in  unloading  the  car- 
go was  attributable  to  the  crowded  state  of  the  Docks, 
and  not  to  any  act  or  fettU  of  the  master.    As,  therefore. 
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die  nwjgel  wt  |Krg|t«Btp^  ftjopy  hriwg  lyJoadgd  uriitfain  th^ 
hsy  days  and  daj«io£>deimil7rage  allowed  by  the  cbaiter- 
party,  the  charterer  waa  liaUe  for  the  detention  of  the 
ship  beyond  that  period  s  and  if  she  were  to  be  detained 
at  the  expense  of  the  charterer,  on  the  one  hand ;  as  the 
defendant  had  agreed  to  place  himself  in  his  situation,  he 
itjequaUy  liable  on  the  other. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


I- 1 1 ' 


Jan.  Slit.  \  EaRLE   V.   HOLDERNESS. 

In  tracer  for  le-  ^  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  on  a  for- 

▼era!  letteriy  one  "  *' 

of  which  was      mer  day  in  this  Term,  calling  on  ihe  plaintiff  to  .shew 

iddrcticd  to  th6  «  ii«f  i*  i«a 

plaintiff;  and  the  cause,  why,  upon  delivering  up  to  him,  or  to  his  attorney,  a 
ortothe  Tai^**  Certain  letter  or  packet  in  the  possession  of  the  defendant, 
tiff;  \fN.  H.  had  snperscribed,  **  Mr.  Earle^  Clapham,  Surrey,'*  and  upon 
the  Court  orders  payment  by  the  defendant  to  the  plaintiff  of  his  costs  in 
iogi'to  hTstey-  ^^'^  cause,  Up  to  the  present  time,  to  be  taxed  by  one  of 
ed,  on  the  de-     the  Prothonotaries,  all  fiirther  proceedings  should  not  be 

lendant'i  deU-  .     .  /.   i  i 

▼ering  up  to  the  Stayed.     The  affidavit  in  support  of  the  rule  stated — that 

teTaddressed^to  ^^  ^^  ^"  action  of  trover,  and  brought  against-  the  de- 

Um,  and  paying  fendant,  in  conscquence  of  his  having  refused,  to  deliver 

acdonandappii-  ovcr  to  the  plaintiff  certain  letters  or  packets,  received 

cation,  if  the         .        i        <■/.<•/.  »^  «  • 

plaintiff  would  by  the  defendant  from  Demerara; — that,  m  consequence 
rrSscharge^*  ^^  *^®  rcccut  death,  in  London,  of  one  Mrs.  Ann  Heuh 
the  action ;  but    UngSy  the  defendant  received  a  written  notice  from  one 

ordered,  thatlf      .  - 

he  would  not  Hajfdon,  the  brother  of  the  deceased,  .claiming  to  be  her 
teiT^and  did  *    i^®^^  of  ^^n,  forbidding  the  defendant  to  part  with  or 


not  recover  da-  deliver  up  any  letters  or  packets,  in  his  possession,  ad- 
othen,  or  should  dresscd  to  her,  or  to  any  person  connected  with  her  affairs; 
nai  damages  and  that  the  defendant  also  received  a  written  notice  from 
^^rcd  to  te^de-  ^^^  Kemm,  olauning  to  be  executor  of  the  M  wifl  of 
liveredup,  he  Mt8.  Hewlings,  alsQ  forbidding  him  to  part  with  or  de- 
coeu  of  the  ac-    liver  any  letters  addressed  to  her,  excepting  to  him,  Ket- 

tion. 
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MWy* — tnaty  TCiAg'' m  ^pbM^inM  or MMM^ralMl'if  <Ap'piM»KM         I9SB. 

y^dng  to  or'  contieiited'WlA  Ai#d«)^fMid*»  tfikinij  hf  .  j^ 
took  advice  of  cotmsel )'  ai^d  b^big  ^Hdtftfed  thbt  htt  most  re^ 
tun  the  letters  or  packiets  iA  qoestlctti'  in  bb  poesemoDi 
he^  the  defendant,  in  conseqtiencey  ^ftised  todelhwr  tfny 
part  thereof  to  the  plaintiff; — that  the  defendant  proponed 
to  open  the  letters  or  packets,  in  the  presence  of  ^e 
plaintiff  and  the  x>erson  claiming  to  be  the  deceased's  next 
of  kin,  and  executor; — and  that  he  was  advised,  and  be- 
Ueyed,  that  he  had  a  good  aAd  substantial  defence  to  this 
action,  upon  the  merits,  excepting  as  to  one  letter  or 
packet  in  his  possession,  superscribed,  *'  Mr.  Earle, 
{SapAam,  Surrey j^  upon  wldch,  'dMibU  having  arisen  jks 
to  the  defendant's  right  of  detainiiig  thfe  same,  he  was  de* 
sirous  of  delivering  up*  <si|oh.  het^ntotioned  letter  or 
packet  to  die  plaint*  IVw 'leanled  Serjeant  relied  on 
the  case  of  Pickering  v.  7Vtl^t^i(a),  where,  in  an  action 
of  trespass  for  seizing  leather^  the  Court  ordered  the  pro* 
ceedings  to  be  stayed  on  the  defSendant's  restoring  it,  or  ' 
pajring  its  fall  value,  together  with  the  costs  of  the  action. 

Mr.  Serjeant  Taddy  now  shewed  cause,  on  affidavits, 
which  stated — That,  for  several  years  last  past,  the  plaintiff 
had  had  considerable  transactions  and  dealings  with  Mrs. 
HewlingSy  of  Demerara,  and  since  of  London,  lately  de- 
ceased, by  buying  and  selli<ig,  exporting  and  sending  out 
to  Demerara,  divers  goods ;  and  that,  at  the  time  of  her 
death,  she  was  indebted  to  him  in  a  considerable  sum,  on 
account  of  such  goods  ;-**that  he  had  also  been  in  the 
habit  of  receiving  remittances  and  orders  for  the  purchase 
of  o<3ier  goodi^,  from  the  firiends,  and  also  from  the  esta* 
bHshnient,  of  Mrs.  HewttngM,  through  the  defendant; — 
lhat»  s&ice  her  death,  the  defendant  had  had  transmitted 

(tf)  7Tmt  Rep.  58. 
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to  hiiBi  aad  had  ree^vttd^  rixkMM  pluduigeB  and  letten, 
containing  vemittances  and  ordenr  for  gooda^  intended  for 
the  plaintiff^  which  the  defendant  had  refused  to  deliver 
up  to  hira ;  that  is  to  say,  one  letter  or  packet,  contain- 
ing endoaurea,  supposed  to  be  remittances  or  orders,  ad- 
dressed to  the  plaintiff,  by  the  description  of,  **  Mr.  Earle, 
Cksfh&mr  one  other  letter,  addressed,  '*  Mrs.  A.  Heuh 
UmgBf  or  Mr.  Thomas  Earle  (meaning  the  plaintiff),  if 
Mnu  HewUngi  has  left  Et^land/*  containing  certain  en- 
doeures  of  orders  or  bills  of  exchange,  as  the  plaintiff  waa 
idbnaed  and  believed;  one  other  letter,  addressed  to,  and 
auperseribed,  **  Mrs.  A.  HewUngs,  or,  should  she  have 
left  Englondy  do  me  the  favour  to  forward  this  to  Mr. 
ThomoB  Earle  (meaning  the  plaintiff),  Clapham;**  coih 
taining,  as  the  plaintiff  was  informed  and  believed,  vari- 
ous bills  of  exchange  and  orders  for  him; — that  he  made 
many  applications  to  the  defendant  for  the  letter  or 
packet  addressed  to  him,  and  also,  with  the  approba- 
tioa  and  concurrence  of  the  said  Mr.  Kenum^  for  the 
other  letters  or  packages  enclosing  bills  of  exchange 
and  orders,  and  addressed  to  the  said  Mrs.  Hewlrngs, 
or  to  the  plaintiff  in  case  she  should  have  left  Eng^ 
land;  but  that  the  defendant  had  reftised  to  hand  over 
the  same  to  the  plaintiff:  whereby  he  had  sustained,  and 
still  might  sustain,  considerable  loss  and  injiury  by  the  de- 
tention of  the  said  letters. — Under  these  circumstancesi 
the  learned  Serjeant  contended,  that  the  defendant  had  no 
right  to  detain  either  of  these  letters ;  and  that  tUs  case 
was  distinguishable  from  Ptckerimg  v.  ZVii«te,  as  there  the 
whole  of  the  goods  were  offered  to  be  restored  to  the 
plaintiff;  and  Lord  Kenyan  said  (a) :  "  Formerly,  audi 
an  application  would  not  have  been  successftd.  The 
Court,  in  answer  to  an  application  to  bring  gooda  into 
Court,  used  to  say,  they  had  no  warehouse  for  audi  jm- 

(m)  7  Term  Rep.  64. 
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pof^;  aii4thenikwa8  0(aifiiiedilo4beHi8taiiceof  bri^^  1828. 
i^oney.into  Court."  And)  .iPitbe  Ute  fase  of  Tucker  y. 
Wrigki  (a),  thifl  Court  refused  t^  $taj  proceedings  in  an 
action  of  trover,  on  the  defend^t's  delivering  up  to  tlie 
plaintiff  Ae  goods  for  which  the  action  was  brought,  on 
payment  of  the  value  thereof;  such  value  aot  haviQg  been 
ascertained  at  the  time  of  bringing  the  action;  and  Lord 
Chief  Justice  Besi  there  said:  "  Such  a  motion  as  thb 
was  never  made  before;  and,  if  acceded  to^  it  would,  in 
efie<^  cpnvert  the  officers  of  this  Court  into  a  jury."— So, 
here,  there  is  no  ground  for  the  application.  The  defend- 
ant must  determine  whether  he  will  defend  ihe  action  or 
not;  and  he  cannot  separate  one  letter  from  several  others 
op  which  the  plaintiff  has  dedared,  and  move  that  all  fur- 
ther proceedings  in  the  cause.may  be.stayed.  AH  the  let- 
tefs  relate  to  one  andtibe  smae  dwccirn,  and  stand  on  the 
same  grounds ;  and,  a^  the  aiQtiontwas  well  founded  at  the 
time  it  was  brought,  ^ha  defendant  cannot  deprive  the 
plaJntifT  of  his  right  to  proceed,  nor  can  he,  by  giving^up 
a  part  of  the  original  demand,  rta.  the  letter  to>  which  it  is 
admkted  that  the  plaintiff  was  entitled,  leave  him  to  go 
dowp  to  trial  on  a  doubt&^L  claim,  by  which  bis-  original 
cause  of  action  may  be  altogether  defeated. 

Mr.  Segeant  Wilde ^  in  support  of  his  rule. — The  plain- 
tiff may  proceed  for  the  recovery  of  the  other  letters,  if  he 
think  fit;  but  the  Court  will,  at  all  events,  order  the  proi- 
ceedingjs  to  .be  stayed,  quoad  that  letter  which  the  defend- 
ant is  re^dy  to  deliver  up.  It  appears  that  he  had  various 
transaction;^  with  Mrs.  Heujlings,  who  formerly  resided  at 
Denver ar at,  .but  lately  died  in  London.  The  letters,  as  set 
out  in  the  plaintiff's  affidavits,  appeax  to  have  been  adr 
dressed  to  her,  and,  if  she  should  have  IbhEngland^  then 
to  the  plaintiff.    On  her  deaths  her  representatives  stood  in 

(a)  3  Bing.  GDI. 
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1828.  her  plaoci  and  the  rights  of  aU  parties  were  not  6nly  altered 

"^"^""^  thereby,  but  the  alternative,  by  which  the  plaintiff  could  lay 

V.  claim  to  these  letters,  never  happened,  as  Mrs.  Hewlings 

HOLDERNB88.  ^^^^^  j^j^  England.   The  defendant  offered  to  open  all  the 

letters  so  addressed  in  the  presence  of  the  plaintiff's  attor- 
ney, and  is  now  willing  to  give  up  that  directed  to  him ;  and 
the  defendant  had  notice  from  the  executor  and  next  of  kin 
of  Mrs.  Hewlings  not  to  deliver  them  up.  The  defendant 
did  not  become  possessed  of  the  letters  by  any  isu^t  of  his 
own,  but  as  her  agent;  and,  in  Pickering  y.  TruHe^  the 
Court  stayed  the  proceedings  even  in  an  action  of  iresptus^ 
cm  the  defendant's  undertaking  to  restore  the  goods,  or  pay 
the  value  of  them ;  and  in  Brunsdon  v.  Austin  (a),  in  trover , 
by  the  assignees  of  a  bankrupt,  for  a  steam-engine,  &c.  the 
Court  of  King*s  Bench  made  a  special  rule  for  staying  tlie 
proceedings,  on  the  defendant's  delivering  to  tiie  plaintiffi 
a  part  of  the  goods  for  which  the  action  was  brought,  and 
payment  of  costs  up  to  that  time,  provided  the  plaintiffi 
would  accept  thereof  in  dischairge  of  the  action ;  or,  other- 
wise, that  tiie  articles  delivered  should  be  struck  out  of  the 
declaration,  and  the  plaintiffs  be  subject  to  costs,  unless 
they  should  obtain  a  verdict  for  the  remainder  of  tiie  goods, 
or  prove  a  deterioration  of  the  part  delivered  up. 

Lord  Chief  Justice  Best. — That  case  appears  to  me  to 
be  precbely  in  point.  There,  the  action  was  brought  for 
tiie  whole  of  a  steam  engine;  and  the  defendant  admitted 
that  he  had  no  defence  as  to  partt  and  that  he  was  ready 
to  deliver  it  up  to  the  plaintiffs,  and  pay  the  costs  of  the 
action  up  to  the  time  of  the  delivery;  and  the  Court  of 
King^s  Bench  ordered  the  proceedings  to  be  stayed  on 
terms.  Here,  it  appears  that  the  defendant  has  a  nam- 
ber  of  letters  in  his  possession,  to  recover  which  tiie  pre- 
sent action  is  brought;  but  he  says,  that  he  has  a  good 

(a)  Tidd's  Practice,  8th  edit.  671. 
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defiance,  and  right  to  detain  all  but  one^  which  he  is  ready  1828. 
to  deliver  up  to  the  plaintiff.  When  the  Court  once  went  earle 
the  length  of  saying,  that,  iif  all  the  goods  sought  to  be  re-  '• 

covered  by  an  action  of  trover  were  brought  mto  Ck)urt, 
or  restored  to  the  plaintiff,  they  would  stay  the  proceed- 
ings, they  decided  the  principle  on  which  this  application 
may  be  sustained ;  for  in  principle  no  valid  distinction  can  be 
drawn  between  the  delivery  of  the  whole,  and  that  of  a  part, 
of  the  articles  sought  to  be  recovered.  It  is  true,  the  rule 
must  be  specially  framed,  according  to  the  case  in  Udd, 
rtir.  that,  on  the  delivery  of  part,  the  plaintiffs  might 
propej^d  in  the  action  for  the  recovery  of  the  remainder. 
Tiua  may  be  assimilated  to  payment  of  money  into  Court, 
wKere^  if  a  plaintiff  claim  100^,  and  the  defendant  bring 
SOL  into  Court,  if  the  plajntitf*  proceed  in  the  action, 
the  sum  brought  in,  is,  by  the  terms  of  the  rule,  to  be 
struck  out  of  the  declaration  and  paid  out  of  Court  to 
him;  and  if  he  proceed  to  trial,  and  do  not  prove  more  to 
be  due  to  him  than  the  sum  brought  in,  he  must  pay  the 
defendant  his  costs ;  but,  if  more  appear  to  be  due  to  him, 
he  is  entitled  to  a  verdict  for  the  overplus  and  costs.  Here, 
as  the  defendant  has  applied  to  stay  the  proceedings,  it  is 
quite  clear  that  he  must  pay  the  plaintiff  his  costs  of  the 
action  up  to  this  time,  as  well  as  of  the  application ;  and 
the  rule  must  be  drawn  up  according  to  the  terms  of  that 
in  Bntnsden  ▼•  Austin. 

Mr.  Justice  Park. — I  yield  to  the  decision  of  the  Court 
of  Kin^s  Bench  in  that  case.  I,  at  first,  thought  this  was 
a  novd  ^application,  but  am  now  of  opinion  that  the  pro- 
position m^de'  by  the  defendant  is  fair  and  reasonable. 
The  earfiest  application  to  stay  proceedings  in  an  action 
of  trover,  on  bringing  the  goods  specified  in  the  declara- 
tion intd  Court,  was  in  Royden  v.  Baity  (a),  where  the  de- 

(«)  Bumes,  2d  Edit.  4to,  284. 
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1828.         fendant  obtained  a  rule  to  bring  bed  curtains,  &c.  into 
^^  Court,  which  was  discharged,  as  he  had  cut  and  altered 

«•  them.     Here,  however,  the  letter  may  be  given  up,  as  it 

has  received  no  injury  by  being  in  the  custody  of  the  de- 
fendant. 

Mr.  Justice  Burrouoh. — I  am  of  opinion  that  this  is  a 
most  reasonable  application  on  the  part  of  the  defendant. 

Jdr.  Justice  Gaselee. — In  the  early  history  of  our  law, 
the  Courts  would  not  allow  goods  to  be  brought  into  Court 
in  an  action  of  trover,  or  order  the  proceedings  to  be  stayed 
on  delivering  them  up  to  the  plaintiff:  and  in  Fisher  v. 
Pritwe,  JLord  Mansfield  said  (a),  he  was  aware  of  cases 
where  a  laced  head  (6),  a  gold  watch,  a  diamond  ring,  and 
Chinese  pictures,  were  refused  to  be  brought  in.  But| 
when  the  principle  for  so  doing  is  once  established, 
there  appears  to  me  to  be  no  distinction  between  the  de- 
livery of  the  whole,  and  th6  delivery  of  a  part  only.  The 
case  o{  Brunsden  v.  Austin,  is  precisely  in  point,  and  this, 
rule  must  be  drawn  up  according  to  the  rule  in  that  case, 
viz.  that,  upon  payment  of  the  costs  of  this  applicatioD, 
the  defendant  shall  be  at  liberty  to  deliver  to  the  plaintiff 
ihe  letter  addressed  to  him;  and  if  the  plaintiff  shall  ac- 
cept such  letter  ,'with  the  costs  of  the  action  and  of  this  mo* 
tion,  in  discharge  of  the  action,  all  further  proceedings 
shall  be  stayed : — if  he  will  not  accept  it  in  such  discharge, 
the  plaintiff  to  be  at  liberty  to  proceed  to  trial  upon  the 
present  declaration ;  and  if  he  do  not  recover  damages 
for  the  other  letters,  or  nominal  damages  only  for  the  letter 
offered  to  be  deKvered  up,  then  the  plaintiff  shall  pay  the 
costs  of  the  action.     On  these  termsi  the  rule  was  made 

Absohite. 

(a)  3  Burr.  1366.  (h)  2  Sir.  822. 
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Hanson  v.  Blakey  and  Another.  Thund^, 

Jan,3itt, 

f  rN  the  Slst  May,  1826,  a  commission  of  bankrupt  was  The  defenduti, 
issued  agafaist  the  defendants,  who  were  thereupon  declar-  niptff^Knied» 
ed  bankrupts*    They  had  been  previously  indebted  to  the  f"f  ^^^^ 

■^  •'  '^  ''  Judgment  by 

plaintiff  in  the  sum  of  15/.  for  money  lent.    In  Triniiy  de&aitin  7W- 
Tena^  1827,  the  plaintiff  commenced  an  action  in  this  s^ji^l^em 
Coort  agabst  them,  arrested  and  held  them  to  bail  for  7^  ex^*^n^' 
15/.,  and  afterwards  filed  a  declaration.     The  defendants  ^^^  thereon, 

in  Miehaelntu 

aufl^red  judgment  by  default  in  that  Term,  and  the  plain*  Term  following 
tifi;  al  the  begianmg  of  the  last  Term,  entered  up  final  ^^''Jr'la 
jadaoent,  and  sued  out  a  fieri  facias  tbeiieon,  which  ^}  '^®™»  *• 

"      ^  *f  ^  »  defendant!  ob- 

was  delivered  to  the  sheriff  of  Yorkshire  to  be  executed,  tained  their  cer- 

On  the  13th  November  last,  the  defendants  obtained  their  the  tame  day^the 

certificate,  it  being  duly  allowed  and  confirmed  by  the  fe^^l^jf  J" 

Lord  Chancellor  on  that  day;  and  they  gave  notice  to  notwithsunding 

*^  a  notice  that  the 

the  plaintiff  and  his  attomies,  that  their  certificate  had  defendanu'  cer- 
been  so  allowed,  and  that,  if  the  plaintiff  attempted  to  au^^^^u^'' 
seise  the  defendants'  goods,  or  to  arrest  them,  under  «bout  to  scii  the 

**  goods  seized, 

any  process  in  the  action,  application  would  be  made  to  the  deiendanu 
the  Court,  or  a  Judge,  to  set  aside  the  proceedings;  but  ^the  debr^d 
the  plaintiff  did  not  withdraw  the  writ  from  the  sheriff,  <»sts  into  Court, 

'^  '    under  a  Judge  s 

who,  on  the  said  13th  November,  seized  a  stack  of  hay  be-  order,  to  abide 
longing  to  the  defendants,  and  was  about  to  sell  the  same  motion.  On  ap- 
uiider  the  execution,  when  they  gave  the  above  notice.  Sie^efendwits 
On  the  29th  November,  the  defendants  caused 'an  appli-  tohare  themo- 

*  *         ney  paid  out  to 

cation  to  be  made  to  Mr.  Justice  Gaselee,  to  be  relieved  them,  the  Court 

from  the  execution,  on  the  ground  that  they  had  obtained  fere;  but  left  Uie 

their  cettifioate  befote  the  levy  was  made;   and  on  the  P*^;**^ their 

4tli  Hecetnfber,  thkt  learned  Judge  ordered  that  the  she-  although  it  was 

-/r»     1.       1  1  1  1  1  insisted  that,  by 

nff  should  restore  to  the  defendants  the  goods  taken  in  the  6  Geo,  4, 

execution,  and  that  the  proceedings  under  the  execution  ^^  L^^  ^ 

should  be  suspended,  upon  payment  into  Court,  by  the  ^^^^J^^' 

defendants,  of  47/.  2s»  the  amount  of  the  debt  and  costs,  to-  rupts  are  pro- 
gether  with  sheriff's  poundage,  &c.,  to  abide  the  event 

T  2 
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Hanson 
Blakey. 


of  any  application  to  the  Court,  by  either  party,  to  hare 
the  same  paid  out.  The  money  was  accordingly  paid  in 
by  the  defendants. 

Mr.  Serjeant  Peake,  on  an  affidavit  of  the  above  facts, 
on  the  first  day  of  this  Term,  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  the  above  sum  of  47t  2*., 
and  21.  7s.  Id.  (for  sheriff's  poundage),  paid  into  Court  by 
the  defendants,  pursuant  to  the  above  order,  should  not 
forthwith  be  paid  out  to  them ;  and  why,  in  the  mean  time,  att 
further  proceedings  in  the  cause  might  not  be  stayed.  The 
learned  Serjeant  relied  on  the  case  o{  Lister  v.  Mundell  (a), 
where,  a  fieri  facias  having  been  issued  against  a  bank- 
rupt before  he  had  obtained  his  certificate,  but  not  exe- 
cuted until  afterwards,  the  Court  ordered  the  goods  to  be 
restored,  although  the  bankrupt  had  not  pleaded  his  cer- 
tificate according  to  the  statute  5  Geo.  2,  c.  30,  s.  7  (6); 
and  he  contended  that  although  that  statute  was  repealed 
by  the  6  Geo.  4,  c.  16,  yet,  that  the  126th  section  of  that 
act  (c),  must  be  taken  in  pari  materid  with  the  7th  section 
of  the  former  statute,  which  has  been  held  to  apply  to 
goods  taken  in  execution,  and  not  to  be  confined  to  the 
person  of  the  debtor. 

Mr.  Serjeant  fFilde  now  shewed  cause,  on  affidavits 
which  stated,  that,  on  the  13th  November  (the  day  the  d^- 


(a)  1  Bos.  &  Pul.  427. 

(5)  By  which  it  is  enacted,  "that 
every  bankrupt  (having  conform- 
ed) shall  be  discharged  from  all 
debts  by  him,  her,  or  them,  due 
or  owing  at  the  time  he,  she,  or 
they,  did  become  bankrupt.  And 
that,  in  case  any  such  bankrupt 
shall  afterwards  be  arrested,  pro- 
secuted, or  impleaded,  for  any  debt 
due  before  such  time  as  he,  she, 
or  they,  became  bankrupt,  such 


«1 


bankrupt  shall  be  dischai^ged 
on  common  bail.'' 

(c)  By  which  it  is  enacted, " 
any  bankrupt  who  shall,  after 
certificate    shall   have   been 
lowed,  be  arrested,  or  have   moj 
action  brought  against  him,  for 
any  debt,  claim,  or  demand,  there- 
by made  proveable   under   the 
commission    of   such  bankrupt, 
shall  be  discharged  upon  commoo 
baU/' 
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fendants'  certificate  was  allowed)^  the  sheriff's  officer  en- 
tered, by  virtue  of  a  warrant  on  the^.yb.,  and  seized  the 
hay  stack  in  question,  in  part  execution  of  the  warrant. 
The  learned  Serjeant  insisted,  that,  under  these  circum- 
stances, there  could  be  no  ground  for  this  application, 
the  writ  of  fieri  facias  having  been  sued  out  long  before 
the  defendants  had  obtained  their  certificate,  and  the  levy 
made  under  it  on  the  same  day.  He  submitted  that  the 
question  depended  on  the  121st  section  (a)  of  the  statute  6 
Geo,  4,  as  well  as  on  the  l^th ;  and  that  the  case  of  Lister 
V.  MundeU  was  altogether  inapplicable,  as  those  sections  va- 
ry in  terms  from  5  Geo,  2,  c.  30,  s.  7,  and  the  126th  section 
applies  only  to  the  discharge  of  the  person  of  a  bankrupt 
arrested,  or  in  custody,  after  having  obtained  his  certifi- 
cate; and  that  here,  the  plaintifi*,  as  a  creditor,  had  a  just 
demand  against  the  defendants  before  they  obtained  their 
certificate,  and  the  action  was  properly  brought;  and  as 
the  Court  can  only  interfere  in  a  case  of  personal  arrest, 
and  as  the  Legislature  in  passing  the  statute  6  Geo.  4, 
did  not  intend  that  it  should  apply  to  property  acquired 
by  a  party  before  he  obtained  his  certificate,  such  pro- 
perty must  be  available  to  his  creditors  for  a  debt  previous- 
ly due,  and  which  the  debtor  is  morally  bound  to  pay. 


1828. 


Mr.  Serjeant  Peake,  in  support  of  his  rule. — The  pro- 
visions of  the  statute,  6  Geo.  4,  c.  IG,  as  far  as  they  are 
applicable  to  this  question,  are  the  same,  in  effect,  as  those 


(a)  By  which  it  is  enacted,  **that, 
every  bankrupt  who  shall  have 
duly  surrendered^  and  in  all  tilings 
conformed  himself  to  the  laws  in 
force  concerning  bankrupts,  at 
the  time  of  issuing  the  commission 
against  him,  shall  be  discharged 
from  all  dfbtt  due  by  him  when 


he  became  bankrupt,  and  from  all 
claims  and  demands  thereby  made 
proveable  under  the  commission, 
in  case  he  shall  obtain  a  certifi- 
cate of  such  conformity,  so  signed 
and  allowed,  and  subject  to  such 
provisions  as  thereinafter  direct- 
ed." 


i 
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1828.  in  5  Geo.  2,  c.  30^  and  although  goods  taken  in  execu- 
tion are  not  mentioned  in  the  recent  act^  yet  the  case  of 
Lister  v.  Mundell  is  an  express  authority  to  shew  that 
they  fall  within  it.  Herci  the  property  seized  was  in  the 
possession  of  the  defendants,  as  in  Lister  v.  Mundell;  and 
the  Court  will  not  try  the  question  whether  they  have  a 
right  to  hold  it  as  against  their  assignees  or  third  persons; 
but  the  question  is,  whether  or  not  they  are  entitled  to  hare 
it  restored  by  the  party  levying,  they  having  obtained 
their  certificate  before  the  levy  was  made.  In  Lister  t* 
Mundell,  the  appUcation  was  similar  in  terms  to  the  present, 
and  Lord  Chief  Justice  Eyre  there  said:  ''By  refusing  the 
application  we  shall  drive  the  defendant  to  his  auditd  que* 
reld,  and  I  take  it  to  be  the  modem  practice  to  interpose 
in  a  summary  way,  in  all  cases  where  the  party  would  be  ea- 
titled  to  relief  on  an  auditd  quereld.''  The  proceeding 
by  auditd  quereld  is  now  become  obsolete;  and  the  121st 
section  of  the  statute  6  Geo.  4,  expressly  provides  that 
a  bankrupt,  who  shall  have  obtained  his  certificate,  shall 
be  discharged  from  all  debts  due  by  him  when  he  became 
bankrupt,  and  from  all  claims  and  demands  proveable 
under  the  conunission. 

Lord  Chief  Justice  Best.  — I  am  of  opinion,  that  this 
application  ought  not  to  be  granted.  No  Judge  who 
ever  sat  in  Westminster  Hall  could  entertain  more  respect 
for  the  opinions  of  Lord  Chief  Justice  Eyre  than  I  do. 
He  generally  acted  with  great  caution;  but  in  Lister 
v.  Mundell  he  appears  to  have  come  to  a  too  rapid  con- 
clusion, when  he  said,  that  he  took  it  to  be  the  modem 
practice  to  interpose  in  a  summary  way,  in  aU  eases 
where  the  party  would  be  entitled  to  relief  on  an  auditd 
quereld.  If  the  circumstances  of  a  case  be  perfectly 
clear,  the  Court  will  not  drive  a  party  to  the  expense  of 
suing  out  such  writ,  but  will  relieve  him  on  motion.  The 
proceeding  by  auditd  quereld  is  by  no  means  obsolete ; 
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toft  ID  Heufes  ▼.  JUoit,  and  Dolby  t.  Moti{a\  where  bail,  1828. 
being  fixed  vith  the  debt,  and  having  paid  it,  sued 
the  principal,  and  obtained  judgment  after  a  commission 
of  bankrupt  had  issued  against  him,  but  before  he  had  ob- 
tained his  certificate;  and,  after  he  had  got  it,  the  bail  in 
the  seccmd  action  applied  to  be  exonerated,  on  the  ground 
that  the  plaintiff's  (the  bail  in  the  original  action)  might 
prove  thehr  debt  under  the  commission,  by  virtue  of  the 
statute  49  Geo.  3,  c.  ISl,  s.  8,  the  Court  refused  to  inter- 
fisre  summarily,  but  left  the  bail  to  their  writ  otauditd  que^ 
reUf  and  during  my  brother  Onslow's  argument  in  sup- 
port of  the  motion,  Lord  Chief  Justice  Gibbs  said:  "This 
application  is  in  the  shape  of  an  audiid  quereld.  Why 
did  not  the  defendant  avail  himself  of  it  as  a  defence  to 
the  action?"  And  afterwards,  in  delivering  the  opinion  of 
die  Court,  he  said  (6),  ''  we  are  quite  clear,  that  if  the 
defendant  have  any  remedy,  he  ought  \o  avail  himself  of 
it  by  audiid  quereUL  The  Court  will  never  decide  this 
on  a  summary  motion,  without  giving  the  other  party  an 
opportunity  of  bringing  his  writ  of  error."  So,  if  we  were 
now  to  decide  this  matter  on  motion,  although  we  might 
draw  a  wrong  conclusion,  there  could  be  no  appeal  to 
any  other  Court  to  correct  our  judgment ;  whereas,  if  we 
leave  the  defendants  to  their  audiid  quereld^  they  may 
bring  a  writ  of  error.  The  principle  on  which  I  ground ' 
my  opinion  is,  that,  in  a  doubtful  case,  the  Court  ought  not 
to  decide  on  motion;  and  it  appears  to  me,  that  this  case 
involves  a  question  of  some  difficulty,  as  it  depends  on  the 
construction  of  a  recent  act  of  Parliament.  I  think  the 
defendants  are  not  entitled  to  any  relief  under  the  126th 
section  of  the  act ;  if  they  are  entitled  at  all,  it  must  be  un- 
der the  121st;  and  it  has  been  contended,  that,  as  the 
defendants  were  thereby  discharged  from  all  debis  due 

(«)  2  Monh.  37;  S.  C.  6  Taunt.  359.  (b)  2  Marsh.  38. 
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182B.  by  them  when  they  became  bankrupts^  and  from  all  ckims 
made  proveable  under  the  commission,  their  goods  were 
protected,  and  should  not  have  been  taken  under  the  exe- 
cution. But,  were  the  goods  their's?  I  am  strongly  in- 
clined to  think  they  were  not.  Was  not  the  hay-stack 
the  property  of  their  assignees?  If  it  were,  they  might 
bring  an  action  for  its  value.  It  appears  to  me,  that 
the  Legislature  only  intended  to  afford  relief  to  the 
person  of  the  bankrupt,  and  not  to  his  property.  It  is 
quite  clear,  that  the  l^th  section  applies  only  to  his  dis- 
charge from  arrest,  after  allowance  of  his  certificate;  and 
although  he  may  be  discharged  from  all  debts  due  by 
him  when  he  became  bankrupt,  yet  his  property,  from 
that  moment,  was  vested  in  his  assignees.  If  it  had  been  in- 
tended that  a  case  of  this  description  should  fall  within 
the  meaning  of  the  act,  it  would  have  been  expressly  pro- 
vided for:  but  no  such  provision  is  made. . 

Mr.  Justice  Park. — The  126th  section  of  the  statute 
6  Geo.  4,  is  in  effect  the  same  as  the  7th  section  of  the  5  Geo. 
S,  c.  30 ;  and  the  121st  section  of  the  6  Geo.  4,  is  also  a  re- 
enactment  of  the  former  part  of  s.  7  in  the  5  Geo.  2.  If  the 
case  o{ Lister  v.  Mundellhad  not  stood  in  our  way,  I  should 
have  felt  no  difficulty;  and  although  Lord  Chief  Justice 
Eyre  there  thought  that  the  Court  might  give  that  relief,  in 
a  summary  way,  which  might  be  obtained  by  auditd  querela^ 
yet,  with  the  greatest  possible  deference  to  whatever  fell 
from  him,  I  cannot  but  doubt  that  position.  I  fully  agree 
with  my  Lord  Chief  Justice,  that,  if  a  clear  case  be 
brought  before  the  Court,  the  party  applying  is  entitled 
to  relief  on  motion:  but  the  construction  to  be  put  on  the 
121st  section  of  the  statute  is  not  free  from  doubt.  The 
126th  only  relates  to  the  discharge  oiiiie  person  of  a  bank- 
rupt arrested  and  in  custody;  and  although  the  121st  sec- 
tion may  apply  to  his  debts^  yet  his  goods,  from  the  time 
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1828. 
^ndaf^  Heywood  and  Others  v.  Watson.  ' 

Feb,  Ut 

The  defendant,  X  HIS  was  an  action  of  assumpsit.  The  declaration 
^^^'^l*  ^     contained  counts  on  the  promissory  note  for  1000/.,  set  out 

partner,  having  . 

an  account  with  below,  together  with  the  usual  money  counts.     The  par- 

who  were  hank-  ticulars  of  demand,  delivered  by  the  plaintiffs  under  a 

them^/pr^^*  Judge's  orderi  were  as  follows:  "  the  plaintiffs  seek  to  re- 

JjJjJJT  n®t«  ^<»  cover  the  whole  principal  and  interest  upon  the  promissory 

might  he  allow-  Dote  mentioned  in  the  declaration,  and  the  other  counts 

Ae^^ershJ  •>«  in  support  of  the  plaintiffs'  claim." 

Ste""  rf  ^'  ^'  '^*  *^®  ^^^*  **  ^®  Spring  Assizes,  1827,  for  the  county 

quired  from  the  of  Lancaster,  before  Mr.  Baron  HuUock,  a  verdict  was 

note  for  loooi.,  found  for  the  plaintiffs,  for  the  sum  of  1000/.  on  the  counts 

WnTfoninfoiety  ^V^^  *^^  note,  subject  to  the  opinion  of  the  Court  upon 

of  the  lum  for  ^^  following  case : — 

which  he  had 

that  become  se-  ''  The  plaiutiffis  are  bankers  at  Liverpool,  the  defend- 
Sb^Vthe^°'  ant  is  a  merchant  there.    In  the  year  1815,  the  defendant 

ha^'if  ^btidoed  ®>*^^^®^  ^^  partnership  with  Cyrus  Morrall,  the  payee 

it,  he  indorsed  of  the  promissory  note  on  which  this  action  is  brought, 

the  piaintifi.  Under  the  firm  otMorrall  Sf  Watson,     On  the  9th  Febru- 

JuendyTe^  «^y»  1^24,  the  said  partnership  obtamed  from  the  plain- 

faig  indebted  to  tjffg  wfao  were  their  bankers,  permission  to  overdraw  their 

the  plainti£Di,  for  ,  . 

advances,  to  the  banking  accpunt  with  the  plaintiffs,  andilforratf  gave  to  the 
moo"!,  they  plaintiffs,  as  collateral  security  for  the  said  advances,  his 
•ued  the  defend-  geparatc  promissory  note,  for  2000/.,  which  is  as  follows: 

ant  on  his  note :        *  *  "^ 

— Held,  that 

^7 J!!l,.f "  "  '  Liverpool,  9th  February,  1824. 

"  '  On  demand,  I  pay  to  Arthur  Heywood,  Esq.,  Sonw,  % 
Co,  (the  said  plaintiffs),  or  order,  two-  thousand  pounds, 

value  received. 

C.  MorraU: 


"  On  the  10th  February,  1824,  the  defendant,  for  the 
purpose  hereinafter  mentioned,  drew  the  promissory  note 
on  which  this  action  was  brought,  which  is  as  follows : 


tied  to  recover. 
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''  *  Liverpool,  10th  February,  I824i.         1828. 


it 


*On  demand,  I  promise  to  pay  Cyrus  Morratt,  or  hetwood 
^        order,  1000/.,  value  received.  ^• 

Tkomas  Wright  Watsom:  ^^•^"* 
Indorsed,  Cyrus  MorraU.* 

"  No  endence  was  given  of  express  notice  to,  or  express 
knowledge  by,  the  plaintiffs,  of  the  purpose  for  which  tfads 
note  was  drawn,  or  of  the  letter,  dated  10th  FebrMtary, 
hereinafter  mentioned.  On  the  said  10th  February,  1884, 
the  defendant  sent  the  Iast*mentioned  promissory  note  to 
Morratt,  enclosed  in  a  letter  addressed  to  him,  in  which 
the  defendant  stated,  that  he  deposited  with  him  (MorraU) 
the  note  in  question,  to  meet  his  (MorraKs)  collateral  se- 
curity, given,  in  the  said  note  for  9I0OOL,  to  the  plaintiffi 
for  the  said  advances,  and  to  secure  to  MorraU  repay- 
rogaat  of  his,  the  defendant's,  moiety  of  that  sum,  or  of  such 
nm  as  MorraU,  individually,  should  have  to  pay  the  pkun- 
tiffii  on  the  joint  account  of  himself  {MorraU)  and  the  de- 
fendant. 

''  The  partnership  of  MorraU  Sf  Watson  terminated 
on  the  %th  o{  February,  1825. 

''  The  plaintiffs  proved  that  they  were  possessed,  before 
June,  1826,  of  the  note  indorsed  by  MorraU  to  them;  but 
it  did  not  appear  how  much  sooner  they  were  so  possess- 
ed, or  when  it  was  indorsed  by  MorraU.  No  considera- 
tion for  such  indorsement  was  proved,  nor  any  application 
to  MorraU,  previous  to  such  indorsement,  for  payment  of 
his  said  note  for  2000/.,  nor  for  the  payment  of  the  said 
advances.  Neither  the  said  last-mentioned  note,  nor  the 
said  advances,  or  any  part  thereof,  have  been  paid  by  Mor- 
raU; but  the  same  note  remains  unsatisfied  in  the  plain- 
tiff*s  hands.  The  plaintiffs  have  not  made  any  advances, 
on  account  of  the  partnership  of  MorraU  Sf  Watson, 
since  the  termination  of  the  partnership;  and  neither 
MorraU,  nor  the  defendant,  was,  at  the  time  when  the  note 
came  into  the  plaintiffs'  possession,  indebted  to  the  plain- 
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1828.         tiffs,  nor  has  either  of  them  since  become  indebted  to  the 
^^""^^      plaintiffs,  on  his  separate  account,  unless  the  Court  should 
v.  be  of  opinion  that  the  defendant,  as  maker  of  the  said 

note,  was,  under  the  circumstances  of  this  case,  indebted 
to  the  plaintiffs  as  indorsees  thereof.  The  plaintiffs  are 
MorraUs  bankers.  The  said  advances  amounted  to  1 ,300/. 
which  is  still  unpaid.  They  were  made  to  the  partnership 
of  MorraU  Sf  Watson^  or  on  their  account  jointly,  and  not 
to  MorraU  on  his  account  separately,  and  are  so  debited 
in  the  plaintiffs*  books. 

''  The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover  the  said  sum  of  1000/. 
or  any  part  thereof,  on  the  said  counts  on  the  note,  or  not. 
If  the  Court  should  be  of  opinion  that  they  are  so  entitled^ 
the  verdict  is  to  stand:  if  not,  a  nonsuit  is  to  be  en- 
tered." 

Mr.  Serjeant  Russell,  for  the  plaintiffs — after  submitting 
that  they  were  not  to  be  affected  by  the  circumstances 
under  which  the  defendant's  note  was  drawn,  or  the  terms 
on  which  Motrall  had  obtained  it  from  him,  as  there  was 
no  evidence  of  these  facts  being  known  to  them — was  stop- 
ped by  the  Court,  who  called  on 

Mr.  Serjeant  fFilde,  for  the  defendant. — The  only  point 
is,  whether  the  plaintiffs  are  holders  of  the  note  in  ques- 
tion, so  as  to  entitle  them  to  recover  upon  it,  as  against  the 
defendant.  The  inference  of  law,  arising  from  the  £ict8 
as  stated  in  the  case,  is,  that  this  action  cannot  be 
maintained.  It  has  been  said,  that  the  plaintiffs  had  no 
notice  of  the  circumstances  under  which  the  note  was 
made,  or  came  into  MorralVs  hands.  The  words  of  the 
case  are,  ''  no  evidence  was  given  of  express  notice  to,  or 
express  knowledge  by,  the  plaintiffs,  of  the  purpose  for 
which  the  note  was  drawn.'*  But  there  were  sufficient 
circumstances  connected  with  it,  to  cause  them  to  make  an 
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enquiry,  and  they  should  have  used  due  diligence,  and  en-         1828. 
deavoured  to  obtain  a  knowledge  of  the  fact,  as  to  how,  and       hetwood 
for  what  purpose,  it  came  to  the  possession  ofMarraU.   It  v. 

was  made  for  1000/.  payable  without  interest.  That  was  not 
only  against  the  usual  course  of  business,  but  was  a  circum- 
stance, which,  from  the  largeness  of  the  amount,  must  have 
conveyed  to  the  minds  of  holders,  that  the  right  of  Mor* 
rmllf  the  payee,  was  not  unquaUfied.     It  appears  that  he 
held  the  note  from  February^  1824,  to  1826,  without  hav- 
ing demanded  or  received  any  interest^  although  it  was 
payable  on  demand,  and  for  so  large  a  sum  as  1000/.     The 
plaintiffs  did  not  prove  that  they  were  holders  for  value, 
and  it  is  stated  as  a  fact,  that  when  the  note  came  into 
their  possession,  neither  Morrall  nor  the  defendant  was 
indebted  to  them,  nor  had  either  of  them  since  become  in- 
debted on  his  separate  account,  unless  the  defendant,  as 
maker,  was  indebted  to  the  plaintiffs  as  indorsees  of  the  note« 
It  is  clear,  that  Morrall  could  not  have  recovered  on  the 
note,  as  against  the  defendant,  as  it  was  given  to  him  by 
way  of  indemnity  only ;  and,  until  he  was  actually  damnified, 
he  had  no  right  to  claim.     The  defendant's  letter  shews, 
that  the  note  was  given  to  Morrall  as  a  collateral  security 
for  his  liability  on  the  note  for  2000/. ;  and  no  application 
was  made  by  the  plaintiffs  to  Morrall,  for  the  payment  of 
that  note ;  and  if  Morrall  could  not  recover  as  against  the 
defendant,  the  plaintiffs  cannot  be  placed  in  a  better  situa- 
tion than  he  stood  in.     It  is  therefore  clear,  that  this  ac- 
tion is  only  an  attempt,  on  the  part  of  Morrall,  to  get 
through  the  plaintiffs,  as  his  bankers,  a  larger  sum  than 
he  himself  could,  under  any  circumstances,  have  recovered 
from  the  defendant.    If  a  person  use,  or  pass  off  to  another, 
a  negotiable  security  absolutely,  when  it  is  deposited  with 
him  by  way  of  indemnity  only,  he  is  guilty  of  a  fraud ;  and 
notwithstanding  that  the  party  receiving  it  is  ignorant  of 
that  fact,  yet,  to  entitle  him  to  sue  on  it,  he  must  be  a  holder 
for  a  valuable  consideration ;  and  here,  no  consideration  for 


27S  CASKS  IN  HILARY  TERM, 

1828.         MotraXCs  indorsement  to  the  pluntiffs  was  proved^  nor 
Hetwood      ^*®  *"y  application  previously  made  to  him  for  payment  of 
V-  his  note  for  2000/.    If  an  individual,  to  whom  a  bill  or  note 

is  indorsed,  have  notice  that  the  payee  or  indorsee  holds  it 
merely  as  an  indemnity,  and  receive  it  with  such  notice,  he 
is  not  a  bond  fide  holder ;  and  here,  the  plaintiffs  not  only  re- 
ceived the  note  from  Slarrall  two  years  after  it  was  drawn, 
but  they  proved  no  consideration  for  his  indorsement.  They 
were  Morrairs  bankers,  and  his  securities  were,  in  all  pnH 
bability,  deposited  with  them  as  such ;  and  if  so,  the  fact 
of  their  having  the  defendant's  note  in  their  possession, 
may  more  naturally  be  referred  to  their  holding  it  as  Mor- 
ralFs  bankers  or  agents,  than  to  their  holding  it  as  indot^ 
sees^v  If  oven  they  had  been  holders  for  value,  and  they  had 
had  notice  of  the  origin  of  the  note,  and  the  purpose  for 
which  it  was  made,  they  could  not  be  said  to  be  band  fide  pos- 
sessed of  it.   There  was  not  only  no  consideration  proved, 
but  there  is  no  room  even  for  an  inference  of  a  consideration ; 
for,  although  the  plaintiffs,  as  bankers,  might  have  bad  the 
note  in  their  possession  as  holders  for  value,  yet  they  did 
not  shew  that  they  were  such  holders.    On  the  whole,  there- 
fore, it  must  be  inferred,  that  the  plaintiffs  held  the  defen- 
dant's note  in  their  character  of  bankers  for  MorraU,  and 
not  for  any  advances  made  to  him,  either  individually,  or  on 
the  partnership  account.    He  had  no  power  to  convey  an 
absolute  right,  he  having  a  mere  qualified  interest  in  the 
note;  and  although  the  plaintiffs  need  not  have  enquired  as 
to  the  circumstances  attending  the  making  of  the  note,  they 
should,  at  all  events,  have  shewn  that  they  received  it 
from  Morrall,  for  a  valuable  consideration;  and  the  mere 
fact  of  possession  does  not  import  a  title  in  them  to  sue 
the  defendant,  they  having  made  no  demand  on  Morratt 
for  payment  of  his  note  for  £000/.,  nor  for  advances  made 
previously  to  their  receiving  the  note  of  the  defendant. 

Lord  Chief  Justice  Best.— When  ail  the^  facts  of  this 
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case  are  looked  at,  it  appears  to  me  that  there  is  abundant  1828. 
consideration  to  support  this  action.  The  phuntifis  were 
bankers :  the  defendant  and  Morrall  being  in  partaerdiip, 
banked  with  them,  and  overdrew  th^r  account  to  the 
amount  of  1900/.  In  order  to  induce  the  plaintiffs  to  al- 
low the  account  to  be  overdrawn  in  the  first  initanoe, 
MarraUg^ve  them  his  promissory  note  for  2000/.  and  after- 
wards required  from  his  partner,  the  defendant,  his  note  d 
hand  for  1000/.  as  an  indemnity  for  the  one  half  of  hb,  Mot' 
ratios,  liability  to  the  plaintiffs  for  the  said  sum  of  SOOOJL 
This  note  MarraU  afterwards  indorsed  and  gave  to  the 
pUuntiffs.  It  has  been  said,  that  it  might  have  been  de- 
posited with  them  in  their  character  of  bankers,  for  safis 
custody,  and  not  paid  to  them  for  a  bond  fide  considf  sa^- 
tion,  or  actual  advance.  If  that  fact  had  appeared  in  the 
case,  it  would  have  been  a  very  different  question,  but  it 
is  not  so  found.  The  bankers  held  it  as  a  note  on  which 
they  were  entitled  to  sue.  It  has  also  been  said,  that  Mwr* 
raU  could  not  sue  the  defendant  on  this  note.  It  is  un- 
necessary  to  enquire  into  that  fact,  as  his  right  cannot  af* 
feet  the  present  plaintiffs;  for,  if  there  were  a  good  consi- 
deration between  them,  as  bankers,  and  Morrall,  it  is  suf- 
ficient for  the  purposes  of  this  action.  It  appears  that  they 
were  ignorant  of  the  circumstances  under  which  MorraU 
had  taken  the  note  from  the  defendant,  for  it  is  stated 
that  no  evidence  was  given  of  express  knowledge  by  Ae 
plaintiffi  of  the  purpose  for  which  the  note  was  drawn. 
And  if  it  were  given  under  such  circumstances  as  wotdd 
prevent  them  from  being  entitled  to  sue  on  it,  it  was  in- 
cumbent on  the  defendant  to  have  shewn  that  those  cir- 
cumstances had  reached  the  knowledge  of  the  plaintifli 
l>efore  they  rec^ved  the  note ;  but,  for  any  thing  that  ap- 
pears to  the  contrary,  it  came  to  their  hands  for  a  good 
consideration.  I  am  of  opinion,  that,  even  if  the  plaintiffs 
had  been  made  acquainted  with  all  the  facts  as  stated  in 
the  case,  it  would  not  have  prevented  them  from  suing  the 
defendant.    They  held  MorraWs  note  as  a  security  for 
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1928.        2000/.,  and  they  also  had  the  security  of  the  defendant's 
note  for  1000/. ;  and  as  they  had  a  right  to  sue  MorraU 
V,  on  his  note,  so  they  had  an  equal  right  to  sue  the  defend- 

ant on  his,  which  MorraU  handed  over  to  them  as  a  further 
or  additional  security;  and  for  which  purpose  it  was  depo- 
sited by  the  defendant  with  MorralL  Although  the  de^ 
fendant  is  now  called  upon  to  pay  a  larger  proportion  of 
the  sum  due  from  him  and  Morrall]ovai\yj  than  his  moiety 
of  the  account  overdrawn,  yet  the  hardship  on  him  might 
have  been  greater;  for  if  the  plaintiffs  had  brought  a  joint 
action  for  the  recovery  of  the  whole  balance  of  l,d00/.9 
they  might  have  issued  execution  against  the  defendant 
alone,  and  then,  as  in  the  present  case,  he  would  have  had 
to  sue  MorraU  for  contribution.  But  that  has  nothing  to 
do  with  the  plaintiff's  right  to  sue  the  defendant  on  his 
note.  I  am  satisfied  that  they  are  entitled  to  retain 
their  verdict ;  and  I  lament  that  they  have,  by  this  special 
case,  necessarily  suffered  so  great  a  delay  in  obtaining  the 
fruits  of  it.  There  is  a  rule  in  this  Court,  that  if  a  special 
case  be  made  at  Nisi  Prius,  it  must  be  set  down  for  argu- 
ment  within  the  tiTst/our  days  of  the  Term  succeeding 
the  trial  (a),  and  it  would  be  extremely  beneficial  if  that 
rule  were  put  in  force, 

Mr.  Justice  Park. — This  is  an  action  brought  by  the 
indorsees  against  the  maker  6f  a  promissory  note,  for  iOOO/.| 
payable  to  the  order  of  MorraU,  and  indorsed  by  him  to 
the  plaintiffs,  who  were  his  bankers.  They  had  a  primd 
facie  right  to  sue  on  it,  and  it  was  only  incumbent  on  them, 
at  the  trial,  to  prove  the  hand-writing  of  the  defendant 
and  MorraU,  It  has  been  objected,  that,  although  the  caae 
states  that  there  was  no  evidence  of  express  notice  ta,  or 
express  knowledge  by,  the  plaintiffs  of  the  purpose  for 
which  the  note  was  drawn,  or  given  by  the  defendant  to 
MorraU,  yet  that  the  nature  of  the  whole  of  the  transaction 

(a)  See  Tidd's  Practice,  8th  Edit.  510. 


Hbywood 


IK  THE  EIGHTH  AND  NINTH  YEARS  OF  GEO.  fV.  275 

was  such  as  to  raise  a  strong  presumption  that  they  were         1828. 
not  ignorant  of  it  altogether,  the  note  having  been  given 
in  1824,  and  not  shewn  to  be  transferred  to  them  till  v. 

1826;  that,  it  having  been  given  merely  by  way  of  in- 
demnifying MorraU  for  the  defendant's  share  of  the  ac- 
count over-drawn,  it  could  not  be  considered  a  negotiable 
instrument;  that,  as  MorraU  himself  had  not  been  called 
upon  to  pay  any  thing  on  account  of  the  sum  for  the  se- 
curiog  of  which  his  note  was  given,  he  could  not  call 
upon  the  defendant;  and  that  the  note  of  the  latter  was 
not  transferable,  and,  consequently,  that  the  plaintiffs  were 
not  entitled  to  recover  upon  it;  and  much  stress  has  been 
laid  upon  the  bill's  being  payable  without  interest ^  and  hav- 
ing been  permitted  to  remain  unnoticed  so  long,  it  being 
dated  in  February ^  1824,  and  this  action  not  having  been 
tried  till  August ^  1827.  But  I  am  clearly  of  opinion,  that 
none  of  these  circumstances  in  any  degree  affect  the  plain- 
tiffs' right,  as,  even  if  they  had  been  aware  of  all  the 
fiicts  stated  in  the  case,  it  would  not  amount  to  a  suf- 
ficient defence  against  their  right  to  recover  as  indor- 
sees; and,  as  it  is  expressly  stated  that  they  had  no 
knowledge  of  the  purpose  for  which  the  note  was  drawn, 
or  given  to  Morraliy  who  indorsed  it  to  them,  the  verdict 
is  perfectly  right,  and  ought  not  to  be  disturbed. 

Mr.  Justice  Bubrouoh. — If  the  observations  now  made 
at  the  bar  had  been  addressed  to  the  Jury,  they  might 
possibly  have  had  some  weight,  but  we  can  only  look  at 
the  facts  as  they  appear  in  the  case.  I  can  see  no  ground 
for  supposing  that  the  plaintiffs  were  not  the  bond  fide 
lioldera  of  the  note,  and,  as  such,  entitled  at  law  to  sue 
on  it. 

Mr.  Justice  G4S£lee. — It  is  not  necessary  to  enquire 
whether  the  plaintiffs  had  notice  of  the  circumstances  un- 
der which  the  note  was  made  or  given  by  the  defendant 
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to  MorraUy  or  what  relief  the  defendant  may  be  enti- 
tled to,  as  against  the  latter,  either  in  a  Court  of  Equity,  or 
of  law,  for  contribution.  But,  on  the  facts  as  stated  to  us, 
there  can  be  no  doubt  but  that  the  plaintiffs  are  entitled 
to  maintain  this  action.  The  circumstance,  that  MorralTs 
note  is  dated  on  the  7th  February ^  1824,  and  the  defend- 
ant's on  the  day  following,  is  extremely  strong,  to  shew 
that  they  were  both  given  in  relation  to  the  over-drawing 
their  banking  account  with  the  plaintiffs ;  and  if  so,  it  is 
quite  clear  that  the  latter  were  entitled  to  apply  the  note 
in  question  to  the  advances  made  to  Morrall  and  the  de- 
fendant, on  the  partnership  account. 


Postea  to  the  plaintiffs. 


Friday, 
Feb,  Ut. 

To  a  declara- 
tion in  debt, 
containing  seve- 
ral common 
counts,  and  con- 
cluding *'  to  the 
plaintiff's  da- 
mage of  10/." 
the  sum  de- 
manded at  the 
commencement 
being  33/.;^ 
the  defendant 
pleaded — that 
he  did  not  owe 
the  plaintiff  the 
said  sum  of  10/. 
above  demanded, 
or  any  part 
thereof: — The 
plaintiff  having 
signed  judg- 
ment as  for  want 
of  a  plea,  the 
Court  set  it  aside 
without  costs, 
the  defendant 
undertaking  to 
bring  no  action. 


Edgington  v.  Town. 

Jl  jHIS  was  an  action  of  debt.  The  declaration  contained 
six  counts,  viz.  two  for  goods  sold  and  delivered,  one 
for  money  paid,  one  for  money  borrowed,  one  for  mo-: 
ney  had  and  received,  and  an  account  stated;  in  each  of 
which  a  debt  was  stated  to  be  due  from  the  defendant 
to  the  plaintiff  of  51.  lOs.  2d.;  and  the  sum  demand- 
ed,  at  the  commencement  of  the  declaration,  y^asJSiL 
1^.,  and  it  concluded  to  the  plaintiff^'s  damage  of  lOif.  '  Plea, 
— That  the  defendant  did  not  owe  to  the  plaintiff^  the 
said  sum  o/*10/.  above  demanded j  or  any  part  thereof  ^  mo- 
do  etformdy  and  concluding  to  the  country.'  The  declara- 
tion was  filed  in  £a^^^r  Term  last;  and  the  above  plea 
was  delivered  in  due  timCy  viz.  on  the  22nd  May.  The 
defendant's  attorney  heard  nothing  farther  of  the  action 
till  the  last  day  of  the  last  Term,  when  he  received  a  let- 
ter from  the  plaintiff's  attorney,  stating,  that,  unless  the 
debt  and  costs  on  the  judgment  were  paid  within  a  week, 
execution  would  be  issued  for  the  same,  and  that,  on  the 
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d6fettdftn(*8  attorney  calling  on  the  attorney  for  the  plafai-         1828. 
tiff  a  day  or  two  afterwards,  the  latter  stated  that  he  had 
signed  judgment,  as  he  bad  been  advised  that  the  plea  «. 

was  a  nullity ;  and  execation  was  afterwards  sued  out,  and 
die  debt  and  costs  levied  under  it.  On  an  affidavit  of 
these  facts,  and  that  the  defendant  had  a  good  defence  on 
the  merits — 

Mf •  Serjeant  E.  Lowes,  an  a  former  dfty  in  this  Term, 
obtained  a  rule  nisi,  that  the  judgment  and  execution  is- 
sued thereon  might  be  set  aside  for  irregularity,  and  that 
the  money  levied  under  the  execution  might  be  restored 
to  the  defendant.  The  learned  Serjeant  reUed  on  the 
case  of  Attwood  v.  Bonacich  {a\  where  a  plea,  in  debt, 
that  the  defendant  did  not  owe  the  said  sum  of  1(V.  aboee 
demanded,  (the  sum  demanded  being  1800/.),  was  held  suffi- 
cient; and  Lord  Chief  Justice  Abbott  said,  ''  the  words 
'ten  pouds'  may  be  rejected  as  surplusage.**  At  all 
events,  the  plaintiff  ought  to  have  demurred  to  the  plea, 
and  not  signed  judgment,  which  is  clearly  irregular. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  submitted, 
that  the  plea  was  a  nullity,  on  the  authority  of  Macdon- 
mettv.  Macdotmett  {b),  where  it  was  held,  that,  if  a  decla- 
ration in  debt  demand  SOOO/.,  and  contain  several  counts, 
each  of  which  states  a  debt  of  224fl.  Is.  4^.,  and  the  de- 
fendant plead  thereto,  that  he  does  not  owe  the  said  sum 
of  9&^L  7s0  4|<i.,  the  plaintiff  may  sign  judgment  for  want 
of  9  plea.  That  case  was  not  adverted  to  in  Attwood 
¥•  Bonacichs  which^  is  distinguishable,  as  there  issue 
was  joined,  and  the  plaintiff  applied  for  the  defendant  to 
amend  his  plea;  and  it  is  now  an  established  principle, 
that,  where  a  plea  is  informal  on  the  face  of  it,  or  is  so 
framed  as  to  make  k  necessary  for  the  plaintiff  to  consult 

(a)  1  Dow.  &  Ryl.  473.  {b)  3  Bo8.  &  Pul  174, 
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1828.         counsel,  be  may  treat  it  as  a  nullity  and  sign  judgment  as 

^     '^  for  want  of  a  plea.     And  here  the  plea,  instead  of  denying 

Edginoton  ^  .  ^  ''     ^ 

V.  the  debt  demanded,  denies  that  the  defendant  owes  the 

sum  of  10/.  above  demanded,  when  in  fact  no  such  sum  was 
demanded,  it  being  merely  the  amount  of  the  damage 
laid. 

Mr.  Serjeant  E.  Latces,  in  support  of  his  rule. — ^The 
case  of  Macdonnell  v.  MacdonneUis  altogether  distinguish- 
able from  Attwood  v.  Bonadch;  and,  according  to  the 
latter,  the  plaintiff  should  have  demurred,  and  not  signed 
judgment.  In  Macdonnell  v«  Macdonnell,  the  words  above 
demanded  were  not  introduced  in  the  plea,  as  in  Attwood 
v.  Bonadch,  where,  after  issue  joined,  and  notice  of  trial 
given,  the  plaintiff*  applied  for  a  rule,  that,  unless  the  de- 
fendant would^alter  his  plea,  the  plaintiff*  should  be  al- 
lowed to  sign  judgment,  or  that  the  defendant  might 
amend  his  plea,  and  go  to  trial;  and  the  Court  would  not 
allow  the  latter  part  of  the  application,  but  gave  the  plain- 
tiff* leave  to  withdraw  the  similiter y  and  demur;  and  Lord 
Chief  Justice  Abbott  there  said,  ^'  if  the  plaintiff*  wishes 
to  withdraw  his  similiter,  and  demur  to  the  plea,  the  Court 
will  grant  him  that  permission.  I  am  inclined  to  think, 
that  the  plea  is  sufficient  to  meet  the  declaration,  it  being 
sufficiently  covered  by  the  averment,  that  the  defendant 
does  not  owe  the  money  above  demanded,  and  that  the 
words,  '  ten  pounds,'  may  J}e  rejected  as  surplusage."  That 
is  expressly  in  point  to  shew,  that  the  plaintiff*  could  not 
treat  the  plea  as  a  nullity,  and  sign  judgment.  .  Besides, 
the  defendant  has  sworn  that  he  has  a  good  defence  to  the 
action,  on  the  merits. 

The  Court  were  of  opinion,  that,  under  all  the  circum- 
stances, the  judgment  ought  to  be  set  aside,  without  costs, 
the  defendant  undertaking  to  bring  no  action.  On  these 
terms — 

Rule  absolute. 
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1828. 
WiLcoxoN  V.  Nightingale,  Bart.  Friday, 

'  Feb,  lit. 

[M.T.SC.  4.  RoU361.] 

1  HIS  was  an  action  on  the  case,  against  the  sheriff  of  on  demurrer  to 
Cambridgeshire y  for  an  escape.  The  declaration  was  enti-  *  ^^^J^he^ihe- 
tled  of  Michaelmas  Term,  8  Geo.  4. — The  Jlrst  count  nff,  for  an  es- 

cape  on  mesne 

stated,  that,  on  the  22d  September,  1825,  one  J.  W.  Kirk  process,  assign- 
was  indebted  to  the  plaintiffs  in  the  sum  of  50/.;  and  that  lhat?t'wM^'ot 
being   so  indebted,  the  plaintiffs,  on  the  day  and  year  "Sf?*^  *^?V^"y 

^  *  ..%    amdantofthe 

aforesaid,  for  the  recovery  of  their  said  debt,  sued  and  plaintiff's  cause 

_  A   1  •     rf^  •       #•  •  »  ^f  action  was 

prosecuted  out  of  this  Court,  a  writ  of  capias  ad  respon-  made,orfiied:— 
dendum   against  Kirk,   directed  to  the  sheriff  of  Cam-  ^le^tj^n Vm*" 
bridgeshire,  &c.  &c. ;  that  the  writ,  afterwards,  and  be-  unnecessary,  it 
fore  the  delivery  thereof  to  the  said  sheriff  to  be  executed,  that  the  writ' 
to  wit,  on  &c.,  at  &c,,was  duly  marked  or  indorsed  for  bail,  ^*^  iJt^d ' 
for  251.  and  upwards ;  that  the  said  writ,  so  indorsed,  af-  ^  ^deUverS 
terwards,  and  before  the  return  thereof,  to  wit,  on  &c.,  to  the  siierifli 
was   delivered   to   the   defendant,    who   then,   and    from 
thence,  and  until,  &c.,  was  sheriff  of  the  said  county  of 
Cambridge,  to  be  executed,  &c. ;  that,  by  virtue  of  the 
said  writ,  the  defendant,  afterwards,  and  before  the  return 
of  the  said  writ,  to  wit,  on  &c.,  took  and  arrested  Kirk, 
V)ut  afterwards,  to  wit,  on  &c.,  voluntarily  suffered  him 
to  escape  and  go  at  large,  the  debt  for  which  he  was  ar- 
rested remaining  unpaid.     It  was  then  averred,  that  Kirk 
did  not  appear  at  the   return  of  the  writ,  whereby  the 
plaintiffs  were  delayed  in  the  recovery  of  their  said   debt, 
ond  put  to  costs,  &c. 

The  second  count  was  for  not  arresting  Kirk ;  and,  the 
third,  for  not  assigning  the  bail-bond  ;  in  both  of  which  it 
\vas  stated,  that  the  writ  delivered  to  the  sheriff  was  duly 
marked  or  indorsed  for  bail. 

The  defendant  demurred  specially  to  the  first  county 
assigning  for  causes : — **  That,  by  an  act  of  Parliament, 
passed  in  the  twelfth  year  of  the  reign  of  his  late  Majesty, 
King  George  the  First,  chapter  twenty-nine;  amended  by 


280  CASKS  IN  HILARY  TERM, 

1^8.  ^[  another  statute,  enacted  in  the  fifth  year  of  the  reign  of 

"     ^    ^       his  late  Majesty,  King  George  the  Second,  chapter  twenttf^ 

V.  seven;  made  perpetual  by  the  statute  passed  in  the  twenty^ 

NioHTiNQALE,   ^^^^  ^^^  of  thc  rcign  of  his  said  late  Majesty,  King  George 

the  Second,  chapter  three,  it  is  enacted,  that,  in  all  cases 
where  the  plain  tiff*s  cause  of  action  shall  amount  to  the  sum 
of  lOl,  and  upwards,  an  (iffidavit  shall  be  made  and  filed  qf 
such  cause  of  action;  and  for  the  sum  or  sums  specified 
in  the  said  affidavit,  and  no  more,  the  sherifi^,  or  other 
officer  to  whom  such  writ  or  process  shall  be  directed, 
shall  take  bail ;  and  if  no  such  affidavit  shall  be  made  as 
aforesaid,  the  plaintiff,  or  plaintiffs,  shall  not  proceed  to 
arrest  the  body  of  the  defendant,  but  proceed  in  the  like 
manner  as  was  directed  by  the  said  statute  of  the  twelfth 
year  of  the  reign  of  King  George  the  First,  in  cases 
where  the  cause  of  action  did  not  amount  to  ten  pounds 
or  upwards ;  nevertheless,  it  is  no  where  in  the  said  first 
count  of  the  declaration  alleged,  that  any  affidavit  of  the 
supposed  cause  of  action,  in  the  bbiA  first  count  set  forth, 
was  ever  made,  nor,  if  made,  that  it  was  filed  in  this  Court ; 
nor,  if  so  made  and  filed,  to  what  amount  the  affidavit  spe*- 
cified  the  said  supposed  cause  of  action. 

And  also,  for  that  the  declaration  is  entitled  of  Michael' 
mas  Term,  in  the  eighth  year  of  the  reign  of  King  George 
the  Fourth,  that  is  to  say,  in  the  year  1827 ;  and  the  said 
supposed  cause  of  action  is  stated  to  have  accrued  on  the 
22d  September,  1825  \  and  the  supposed  writ,  alleged  to 
be  prosecuted  out  of  this  Court,  is  stated  to  have  been 
sued  out  on  the  day  and  year  aforesaid,  but  does  not  state 
which  of  the  before-mentioned  years,  1827  or  1825." 

There  were  similar  demurrers  to  the  second  and  last 
counts,  and  the  plaintiff  joined  in  demurrer. 

The  cause  now  came  on  for  argument. 

Mr.  Serjeant  Storks,  in  support  of  the  demurred — ^&r 
ther  of  the  counts  of  the  declaration  avers,  that  the  writ 
was  indorsed  for  bail,  by  virtue  of  an  affidavit  iff  tke 
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eamte  of  action  for  the  nun  speeifiedy  before  then  nuide  and        1828. 
dUyJUed,  as  required  by  the  gtatnte  12  Geoi  1 ,  c.  29.    It  is       ^  " 

WlLCOXOH 

a  general  principley  that,  in  all  actions  against  sheriffs^  and  «. 

other  officers,  for  negUgence  or  breach  of  duty,  it  is  necessary 
to  shew  strictly  the  obligation  of  the  defendant.    In  Bam$ 
T.  Eytes  {a)^  where,  in  an  action  of  debt,  against  the  War* 
den  of  the  Fleeif  for  an  escape,  the  bill  alleged,  that  the 
prisoner  was  brought  to  the  bar  of  this  Court  by  the  de- 
fimdant,  by  Tirtoe  of  a  writ  of  habeae  corpus,  and  was, 
by  the  same  Court,  re-committed  to  prison,  in  execu^ 
tiMi,  **  as  by  the  said  commitment  more  fully  and  at  large 
appearsL"    On  special  demurrer,  assigning  for  cause,  that 
it  was  not  averred  in  the  bill  that  the  commitment  was  of 
record  :-*-the  Court  thought  that  such  omission  was  bad ; 
but,  as  the  objection  was  not  raised  until  after  verdict, 
they  allowed  the  plaintiff  to  amend,  on  payment  of  costs. 
And  in    Siovin  v.    Perring  (i),  an  action   against   the 
sheriff,  for  an  escape  on   mesne  process,  it  appeared, 
that  the  writ  was  issued  from  this  Court,  and  the  declara- 
tion averred,  that  the  defendant  **  had  not  the  body  before 
our  said  lord  the  King"  on  the  return  day ;  to  which  there 
was  a  special  demurrer,  assigning  for  cause,  that  it  was 
sot  stated  that  the  defendant  ^^  had  not  the  body  before 
^ur  said  lord  the  King's  Justices  at  Westminster,''  at  the 
return  of  the  writ ;  and   the  Court  held,   that  the   de- 
claration was  bad.     Although,  in  a  declaration  on  a  bail 
l>ond,  it  is  not  necessary  to  set  forth  that  there  was  an  af- 
:fidavit  of  debt,  or  that  the  sum  sworn  to  was  indorsed  on 
^e  writ,  Wkiskard  v.  Wilder  (c);  or  to  prove,  in  an  ac- 
^on  for  maliciously  holding  to  bail,  that  there  was  any 
j^davit  of  debt,  as  the  indorsement  on  the  writ  is  suf- 
^fident,  Croke  v.  DowUng  {d) ;  yet  a  .greater  degree  of 

(a)  2  B.  Moore,  661  ^  S.  C.   8  (c)  1  Burr.  330. 

Taunt  512;  see  also  Turner  v.  (rf)  Bull  Ni.  Pri.  7th  Edit,  by 

Eyles,  3  Bos.  &  Pul.  456.  Bridgman,  14. 

(6)2Boi.  &Pul.  561. 
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1828.        precision  is  necessary  in  an  action  against  a  sheriff,  or  pnb- 
^i;^;;^^      lie  officer,  for  ^  breach  of  duty ;  and  in  Casbum  v.  Iteid{a), 
V.  which  was  an  action  against  a  sheriff  for  an  escape,  the  de- 

lOHTiKGALE.  gj^^^tion  avcrrcd,  that  the  writ  was  indorsed  for  bail,  by 
virtue  of  an  affidavit  of  the  plaintiff's  cause  of  action, 
before  then  made  and  duly  filed  of  record;  and  the 
Court  held,  that  the  production  of  an  office  copy  of  the 
affidavit  was  sufficient  to  prove  such  averment ;  and  here, 
the  fact  of  an  affidavit  of  the  amount  of  the  debt,  ./UM 
of  recordf  was  necessary  to  enable  the  sheriff  to  arrest 
Kirk  at  the  suit  of  the  plaintiff,  otherwise  the  arrest  would 
have  been  illegal,  as  being  founded  upon  a  void  pro^ 
cess;  and  the  rule  is,  that  the  sheriff  cannot  excuse  him- 
self, because  the  process  is  erroneous;  diough  he  may, 
if  it  be  void.  The  plaintiff  was  bound  to  set  out  on  the 
record,  and  to  prove,  that:  he  had  complied,  in  all  re- 
spects, with  his  duty,  before  he  could  complain  of  the 
misconduct  or  breach  of  duty  of  the  sheriff.  Another 
ground  of  objection  to  the  declaration  is,  that  it  is  enti- 
tled of  Michaelmas  Term,  8  Geo.  4  (1827),  and  the 
plaintiffs  cause  of  action  is  stated  to  have  accrued  on  the 
22d  September f  1825;  and  the  writ  is  alleged  to  have 
been  sued  out  on  the  day  and  year  qforesaidf  without 
stating  in  which  of  the  years,  vist,  1825,  or  1827. 

Mr.  Serjeant  Russell,  contrci,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Best* — As  the  declaration  is  entitled 
generally  oi Michaelmas  Term,  8  Geo.  4,  there  is  no  ground 
for  the  last  objection;  it  has  been  said,  however,  that 
the  declaration  is  insufficient,  as  it  does  not  state,  that 
an  affidavit  of  the  plaintiff's  original  cause  of  action  was 
made  and  filed.  No  cases  have  been  cited  to  prove,  that 
such  an  allegation  is  necessary,  and  the  authorities  to 

(«)  2  B.  Moore,  60. 
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whkh  we  have  been  referred,  only  tend  to  shew,  that,  if        1828. 
such  an  averment  be  introduced,  it  must  be  proved.     By      "     "     " 
the  statute,  12  Geo.  1,  c.  29,  s.  0,  it  is  enacted,  that,  from  v. 

and  after  the  24th  June^  1726,  in  all  cases  where  the 
plamtiflTs  cause  of  action  shall  amount  to  ten  pounds,  or 
upwards,  affidavit  shall  be  made  and  filed  of  such  cause 
of  action  (which  affidavit  may  be  made  before  any  Judge, 
or  Commissioner  of  the  Court,  out  of  which  such  process 
shall  issue,  authorized  to  take  affidavits  in  such  Courts,  or 
else  before  the  officer  who  shall  issue  such  process,  or  his 
deputy,  which  oath,  such  officer,  or  his  deputy,  is  thereby 
empowered  to  administer) ;  and  that,  for  such  affidavit,  one 
shilling,  over  and  above  the  stamp  duties,  shall  be  paid,  and 
no  more;  and  that  the  sum,  or  sums,  specified  in  such 
affidavit,  shall  be  indorsed  on  the  back  of  such  writ  or 
process.  Why  indorsed?  By  way  of  direction  to  the 
sheriff  to  take  bail  for  the  sum  or  sums  so  indorsed ;  he 
has  nothing  to  do  with  the  affidavit.  All  he  has  to  look 
to,  is,  the  indorsement  at  the  back  of  the  writ,  and  it  is 
impossible  for  him  to  know  whether  the  affidavit  has  been 
filed  or  not,  unless  he  search  the  office;  and  a  bailable i 
writ  cannot  be  issued,  unless  such  an  affidavit  be  previ-! 
ously  made.  The  case  of  Ceisburn  v.  Reid,  appears  to 
me  to  have  been  most'  properly  decided,  as  there  the 
plaintiff  averred  in  his  declaration,  that  the  writ  was  indors- 
ed  for  bail,  by  virtue  of  an  affidavit  filed  of  record;  and  al- 
though such  an  averment  was  unnecessary,  yet,  having  in- 
troduced it,  he  was  bound  to  prove  it ;  and  Mr.  Justice 
Dalku  there  referred  to  Croke  v.  DowUng,  where,  in  an 
action  for  maliciously  holding  to  bail,  the  Court  held,  that 
it  was  not  necessary  to  prove  that  there  was  any  affidavit  to 
liold  to  bail,  as  the  indorsement  on  the  writ  was  sufficient; 
and  here  the  plaintiff  has  alleged,  that  the  writ  was  duly 
^marked  or  indorsed  for  bail.  That  appears  to  me  to  be 
sufficient ;  and  although  the  affidavit  must  be  made  and  fil- 
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iaS8*        ed|  before  the  writ  b  sued  out,  it  need  not  be  stated  in  the 
daclaratioD,    I  am  theeefiMre  of  opinion,  that  there  muat 
«•  be  judgment  for  the  plaintiff. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  is  not 
neoessapry  to  state  that  an  affidavit  was  made  and  filed  of  re- 
cord; the  books  contain  precedents  both  ways;  and  here  the 
declaration  appears  to  me  to  be  sufficient,  as  it  alleges,  that 
the  writ  was  duly  indorsed  for  bail.  If  the  plaintiff  had  gone 
further,  and  stated  that  it  was  indorsed  by  virtue  of  an  affi- 
davit, made  and  filed  of  record,  as  in  Casbum  v.  Meidy  he 
would  have  been  bound  to  prove  it ;  and  in  Crake  v.  IXon^ 
Ungt  the  Court  said,  that,  if  the  declaration  had  averred^ 
that  such  an  affidavit  had  been  made,  an  office  copy  weald 
have  been  sufficient  evidence  of  it.  I  therefore  think  that 
the  objection  raised  by  the  defendant  is  not  only  frivolous, 
but  would  tend  to  burthen  the  plaintiffs  proof,  if  it  should 
be  allowed  to  prevail. 

Mr.  Justice  Burrouoh. — The  statute  requires,  that, 
where  the  plaintiff's  cause  of  action  amounts  to  10/.  or 
upwards,  an  affidavit  shall  be  made  and  filed,  and  the  sum 
specified  in  such  affidavit  indorsed  on  the  back  of  the 
writ.  It  was  therefore  enough  for  the  plaintiff  in  this  case, 
to  prove  that  the  writ  had  been  marked  or  indorsed  for 
bail,  and  he  averred  in  his  declaration,  that  it  had  been 
duly  marked  or  indorsed.  A  declaration  need  only  con- 
tain allegations  to  a  certain  general  intent,  and  a  plain- 
tiff is  not  bound  to  set  out  a  fact,  unless  it  be  a  material 
point  of  his  case;  and  here,  as  he  has  not  alleged  that  the 
writ  was  indorsed  by  virtue  of  an  affidavit,  he  was  not 
bound  to  prove  it,  nor  was  it  necessary  for  him  to  all^^ 
it,  as  the  indorsement  on  the  writ  is  all  the  sheriff  is  bound 
to  look  at. 

Mr.  Justice  Gaselke. — In  Casbum  v.  JReid,  the  case 
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of  WeUf  Y.  Heme  (a),  was  rtfisrred  to,  wherep  in  an  action 
for  an  escape,  the  plaintiff  averredi  in  hb  declaration,  that 
«/•  S.  was  arrested  under  a  writ  indomed  for  bail,  by  Tirtiie 
of  an  affidavit  now  of  record ;  and  the  Court  held,  that  he 
must  produce  the  affidavit  in  evidence ;  although  the  lat* 
ter  part  of  the  averment  was  unm^sessary:  and  Mr,  Jus* 
tiee  BuOer  said:  ''I  remember  a  case,  in  Lord  Man^ 
fieWu  time,  where  it  was  held  unnecessary  to  produce  the 
affidavit;  but  the  declaration  there  differed  firom  the  pre- 
sent one,  sinoe  it  only  stated  generally,  that  a  writ  waa 
8«ed  out,  *  indorsed  for  bail  for  £ — •' "  If  the  preoedenta 
had  been  uniform  in  this  respect,  there  might  have  beoa 
some  weight  in  the  objection,  but  I  have  looked  into  se* 
Y^ndt  in  some  of  which,  the  averment,  that  the  writ  waa 
indorsed  for  bail,  by  virtue  of  an  affidavit  made  and  filed 
of  record,  has  been  introduced,  and  in  others  it  has  been 
omitted;  and  I  concur  with  the  Court  in  thinking,  that  the 
declaration  in  this  case  is  sufficient,  the  plaintiff  having 
averred  that  the  writ  was  duly  indorsed  for  baiL 


1838. 
Wu.oozoir 

V, 

NioBTiaaAiB. 


Judgment  for  the  plaintiff. 


(a)  lBoe.&Pul.281. 


Archer  r.  Hale*  Monday, 

^^  Feb,  Ath. 

1  HIS  was  an  action  of  reptentn.  and   tried  before  the  , 

In  an  actioi)  of 

Lord  Chief  Baron  at  the  last  Spring  Assizes,  for  the  replevin,  it  was 
<;ounty  of  Hertford^  when  a  verdict  was  found  for  the  plain-  JhrpiaintS  wd 
tiff  for  four  guineas,  the  expenses  of  the  replevin-bond.  In  ^^!^^*?^'  **^*" 
the  last  Easter  Term,  a  rule  nisi  was  obtained  to  set  aside  ^edge  or  concur- 

1  i»t.ii  1  1  -      1^       m  •        renceoftheture- 

that  verdict,  which  rule  came  on  to  be  argued  m  the  Trtit-  tus  in  the  repu^ 

vin-bond,  that 
the  cause,  and 
all  matters  in  diflWence  between  them,  ihoold  be  referred  to  an  arbitrator,  and  that  the  replevin- 
hand  ihemld  ttand  oi  a  eecuriiyfor  tueh  sum  at  should  befoumd  to  be  due: — Held,  that  the  tureties 
were  discharged. 
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1828.         iVy  Term  following,  ,when  the  Court  ordered,  that  the 
verdict  should  be  set  aside,  and  a  new  trial  had,  upon  pay- 
ment by  the  defendant  to  the  plaintiff  of  the  costs  of  the 
trial  and  of  the  motion,  and  that  the  defendant  should  be 
at  liberty  to  amend  or  add  avowries ;  or  that,  if  the  defend- 
ant would  consent  to  refer  it  to  an  arbitrator  to  ascertain 
what  was  due,  for  rent,  to  the  defendant,  the  rule  should 
be  discharged ;  and  that,  in  that  case,  upon  payment  of 
costs  by  the  defendant,  it  should  be  referred  to  arbitra- 
tion; and  that  the  costs  of  the  reference  should  be  in  the 
discretion  of  the  arbitrator;  and  that  the  replevin  bond 
should  Hand  as  a  security  for  such  sum  as  should  be 
by  him  found  to  be  due.     In  pursuance  of  the  above 
rule,  the  plaintiff  consented  to  a  reference,  and  an  order 
was  accordingly  made  by  Mr.  Justice  Gaselee^  by  which 
it  was  ordered,  that  it  should  be  referred   to  a  barris- 
ter, to  ascertain  the  amount  of  rent  due  from  the  plain- 
tiff* to   the  defendant,   and   to  decide  all  other  matters 
in  difference  between  the  parties.     The  plaintifi^'s  costs 
were  shortly  afterwards  taxed  by  the  Prothonotary,  and 
paid  by  the  defendant,   and  final  judgment  was  signed 
by  the  plaintiff*.     In  pursuance  of  the  above  order,  the 
arbitrator,  on  the  27th  September  last,  made  his  award, 
whereby  he  found  that  the  rent  due  from  the  plaintiff  to 
the  defendant  (giving  the  plaintiff  credit  for  certain  sums, 
claimed  to  be  due  to  him,  from  the  defendant,  by  way  of 
set-off,)   amounted  to  the  sum  of  556/. ;  and  he  further 
awarded  that  each  party  should  pay  his  own  expenses  of 
the  reference.     The  order  of  reference  was,  in  the^lAst 
Term,  made  a  rule  of  Court,  and  the  plaintiff  became  in- 
solvent. 

In  the  last  Term,  a  rule  was  obtained  by  Mr.  Ser- 
jeant Taddy,  on  an  affidavit  of  these  facts,  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  obtained  by  him 
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should  not  be  set  aside,  and  why  the  defendant  should  not         1828. 
be  at  liberty  to  enter  a  verdict  for  556/.  found  to  be  due 
to  him,  for  rent,  by  the  award  of  the  arbitrator. 

Mr.  Serjeant  Wilde^  afterwards  shewed  cause  on  be- 
half of  the  sureties  in  the  replevin  bond,  on  affidavits, 
which   stated,  that   final  judgment  was  entered  on  the 
posiea  on  the  19th  of  July  last,  when  the  costs  were  taxed 
by  the  Prothonotary,  and  that  his  allocatur  included  the 
damages  given  by  the  Jury  on  the  trial ;  that  on  the  9th 
Augusif  the  amount  of  the  damages  and  costs  was  paid; 
that  iffier  the  taxation^  the  attomies  for  the  parties  con* 
sented  to  the  reference,  which  was  proceeded  in  before 
the  arbitrator,  and  agreed  to  by  the  defendant's  attorney, 
without  requiring  or  obtaining  the  Concurrence  or  acqui* 
escence  of  the  sureties  in  the  replevin  bond,  both  of  whom 
swore  that  they  never  concurred  in,  or  agreed  to  be  bound 
by,  the  decision  of  the  arbitrator,  or  to  permit  the  replevin- 
bond  to  stand  as  a  security  for  what  should  be  found  by 
an  arbitrator  to  be  due,  and  that,  if  they  had  been  applied 
to  to  become  bound,  they  would  not  have  consented  thereto. 
Under  these  circumstances,  the  learned  Serjeant  submitted 
that  the  sureties  were  discharged  from  all  liabiUty,  as  the 
verdict  and  judgment  entered  for  the  plaintiff  was  a  perform- 
ance of  the  condition  of  the  replevin-bond ;  or  that,  at  all 
events,  they  were  discharged  by  the  reference  to  arbitra- 
tion, as  the  order,  that  the  bond  should  stand  as  a  secu- 
:nty,  was  made  without  their  knowledge  or  consent.     The 
Ijond  was  only  conditioned  for  a  return  of  the  goods,  and  for 
prosecuting  the  suit  with  effect,  which  was  put  an  end  to  by 
t:he  reference,  to  which  the  sureties  did  not  assent,  and 
^Vrhich  would  be  a  complete  answer  to  an  action  against 
them  on  the  bond. 

Mr.  Serjeant  Andrews  appeared  for  the  plaintiff. 
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1^8.  Mr.  Serjeant  Puddjr^in  support  df  the  rale^  ootitended^ 

that  the  reference  to  arbitrfttton  did  not  alter  the  rituation 
of  the  suretn»i  and  he  nelied  on  the  case  ot  Moore  t.  Bom* 
maker  (a),  where  it  was  held,  that  sureties  on  'a  replevin 
bond  are  not  £aoharged  by  tme  being  givoi  to  the  prin- 
cipal bjr «  refemice. 

Mr.  Justice  ParJIh — In  that  case  Lord  Chief  Justice 
Gibbs  drew  a  distinction  between  the  case  of  bail  and  sure* 
ties  init  repleiin-bond>  aad|  when  it  afterwards  eanle  be» 
fore  tbe  Coort  on  denmrrsr,  bis  Lordship^  after  time  takAi 
for  consideration,  and  stating  the  fAtnl  plea,  which  aHegcd 
timt  before  jodgmeiit  obtained  all  matters  ki  differeiice  be- 
tween tbe  plaintiff  and  ^.  S.  were  leferred  to  arbitrathil, 
saad  (a),  ''  it  is  difffitidt,  in  lo^faig  thnmgfa  thefrctswhich 
are  alleged  in  tUs^leai  to  aee  any  one  of  them,  whiek  does 
Mrt'OpevateinftiTonr  of  tbe  sureties;  for  all  proceedings 
are  stayed  in  tbe  action  of  replevin,  till  the  award  siu>iild 
be  tnadei)  there  is  antbority  to  deduct  from  tbe  rent  wliat* 
ever  is  found  due  on  other  grounds,  whidi  couU  net  have 
been  done  in  aay  other  course;  and  there  is  not  a  aiof^ 
drcumatance  in  the  agreement  whicb  docs  net  operate 
the  same  way:  for  the  dday  of  tbe  proceedings  is  bo  pre- 
judice to  the  sureties^    The  defendant  has  canfonnded  ibe 
ease  of  replevin  with  that  ckf  an  arrest,  which  are  perfectly 
dissimilar.     The  reason  why  bail^  on  an  arreat,  axei  dis- 
charged by  givkig  time  to  the  principal,  is»  that  their  re* 

• 

medy  of  surrender,  which  ought  always  t9  be  kept  entiie» 
is  taken  srway.  In  the  case  of  a  replevin4x>ndy  thene  as  no 
such  pri^udice ;  the  dds^  is  to  the  prejudice  of  ikm  plwiii 
tiff  alone,  and  it  is  no  reason  for  snymg  that  the  sureties 
are  discharged,  because  he  has  not  pressed  his  soit  with  aH 
possible  diligence."    But  it  appears  that  the  same 


(a)  2  Marsh.  81 ;  5.  C.  6  Taunt.  (A)  2  Marsh.  397 ;  -S.  C.  7  Taunt 

379;  and  see  HalUtt  v.  MounMe-      104. 
phett,  2  Dow.  &  Ryl.  343. 
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came  afierwjyrds  in  4bd  Emekefuer  Chamber  (•)»  before         183B. 
the  late  Lord  Chief  Baron  Mickmtb,  who  grmted  a  per- 
petual injunction  to  reatrain  the  plaintiff  from  proc^eeding 
againat  the  sureties    It  is  tbinrefore  neconary  to  look  into        ^^^^ 
tkat  eaae  before  we  give  any  <^inioB,  and  if  we  fed  any 
difficulty,  we  will  direct  this  case  to  be  ra-argned. 

CuTf  ado^  tmk* 

«       ••  . 

>  •  Ma.  Juatiee.  Pars:^  how  delivered  the  judgment  of  the 
C#art,»  as  followa  :>— This  was  an  action  of  replevin,  and 
dietaaeotane  before  die  Court,  in  the  kat  Term,  upon  a 
nde  to  dinr  eauae  why  the  verdict  obtained  by  the  plain- 
tiff, at  the  preoedbg  Spring  Ainaes  for  ihe  county  of 
ffar#«,  ahottld  not  be  set  aaidci  and  why  the  defendant 
Jianld  not  be  at  Mberty  to  enter  a  verdict  for  566A,  found 
toba  due  to  him,  for  rent,  by  the  awnrd  of  an  arbitrator  in 
the  rale  named. 

Tim  nile  was  drawn  up  upon  reading  the  record  <tt 
Nim  Prmiif  a  role  made  in  this  cause  on  the  Wednetdajf 
preceding,  and  the  affidavit  of  the  attorney  for  the  de- 
fendant, the  avowant. 

Now,  'in  order  to  understand  this  case,  we  must  observe, 

tfiat  an  application  had  been  made  to  this  Court,  to  set 

4HMie  a  verdict  which  the  plaintiff  in  replevin  had  obtahr- 

^,  upon  payinent  of  costs  by  the  defendant,  both  of  the 

trial  and  of  the  then  application,  and  that  the  defendant 

should  be  at  liberty  to  add  other  avowries ;  but  if  the 

^ylakttiff  would  consent  to  refer  to  any  arbitrator,  to  say 

"^bat  waa  due  tor  rent,  then  the  rule  was  to  be  discharged, 

^mpon  payment  of  the  costs  of  the  action  by  the  defendant 

"^o  the  plaintiff;  and  that  the  costs  of  the  reference  should 

%e  in  the  discretioii  of  the  arbitrator;  and  it  was  further 

(«)  7  Price,  223. 
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1828.         stated,  that  the  replevin  bend  should  stand  as  a  security 
for  such  sum  as  should  by  him  be/bund  to  be  due.     These 
last  words  will  be  found  to  be  most  material ;   as  upon 
them  much  of  this  decision  will  depend. 

After  the  above  rule  was  made,  the  parties  did  agree,' 
and  an  order  was  accordingly  made,  by  such  agreement^ 
by  my  Brother  Gaselee,  to  refer  the  matter  to  a  barrister* 

Upon  this  Reference,  it  appears,  the  learned  gentleman, 
mentioned  in  the  order  of  Mr.  Justice  Gaselee^  proceeded> 
and  found  the  sunt  of  556/.  sterling,  to  be  due  fironi  the 
tenant,  the  plaintiff,  who  is  now  insolvent^  as  it  is  swona,* 
and  as  is  probably  the  case;  and  the  defendant  has  fpaid 
to  the  plaintiff  the  costs  taxed  by  the  Pro^onotary,  as  od^ 
of  the  above-mentioned  rules  requires.  m 

It  is  positively  swovn,  not  oidy  by  the  attorney  for  the 
plaintiff,  but  h^  both  the  sureties  in  the  replevin-bond,  that 
they  never  were  parties  to  these  proceedings ;  that  they 
were  taken  and  entered  into  without  their  privi^  or  con«^ 
currence;  that  if  tiiey,  the  sureties,  had  been  applied  to, 
they  would  not  have  consented  thereto;  and  that,  by  aodr 
proceedings  having  been  taken  without  their  consent,  Ane^ 
considered  themselves  discharged  from  all  future  liability^ 

The  question  is,  whether,  under  the  circumstaaOes,  they 
are  discharged;  for  there  seems  no  reason  to  say,  t^at,  if 
they  should  be  so  considered  by  the  Court,  the  principal  nay 
not  remain  liable  upon  this  award.  Let  us  first  see,  what 
the  condition  of  a  replevin  bond  is.  It  is,  that  the  plainlifl^ 
the  tenant,  shall  appear  at  the  next  county-eourt,  and  pso* 
secute  his  suit  with  effect,  and  without  delay,  agiiinst  C4 
2>.,  the  avowant,  for  taking,  and  unjustly  detaining  his 
tie,  goods,  and  chattels,  and  shall  make  return  of  the 
cattle,  goods  and  chattels,  if  a  return  thereof  ahatt^be 
adjudged.  This  is  all  the  surety  undertakes  to  do,  or  to 
see  done.  This  is  the  only  security  which,  by  virtue  of 
the  statute  1 1  Geo.  2,  c.  19,  s.  23,  the  person  granting  re- 
plevins is  authorized  to  demand ;  and  the  only  security  in- 
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to  which  these  sureties  have  entered*  But  here  it  is  said,  1828. 
that  the  replevin-bond  is  to  stand  as  a  security,  and  that 
the  sureties  (the  principal  being  insolvent)  are  bound  to 
pay  the  whole  of  thiir^rent,  vix»  556l»  The  surety  says, 
mm  hdc  mfiederd  tem;  this  is  by  no  means  the  engage-; 
oieiit  I  entered  into :  I  only  undertook  that  the  tenant 
should  prosecute  his  suit  with  effect,  and  without  delay ; 
aid  that  return  should  be  made  of  the  goods  seized,  if  a 
fetoRir  should  be  adjudged.  Upon  the  motion,  it  waa 
-  wgefll  Aat  the  c6nditi<m  of  the  sureties  was  not  altered 
by  the  acceding  to  an  arbitration;  and  the.autiiority,  oC 
Lord  Chief  Justice  Gibbs,  and  of  the  Court  of  CammoH 
Pleas^  was  pressed  upon  us,  as  having  decided  the  point » 
first,  in  the  case  of  Moore  v.  Bowmaier{a)f  where,  on  a 
flu>tion^  the  Court  held  (Lord  Chief  Justice  Gibbs  then 
presiding),  that  the  sureties  in  a  .replevin  were  not  dis<* 
charged  by  time  being. given  to  the  plaintiff  in  replevin, 
by  a  refisrence.  That  case  was  so  decided  in  1815,  be* 
fSlie  any  of  the  present  Judges  sat  in  this  Court.  The 
•ame  case  afterwards  came  on  again,  before  this  Court, 
upon  a  demurrer  to  the  pleas  of  the  defendant  (6),  my 
Brother  JBtfTTOffgA  and  I  being  then  Judges;  but,  the 
case  having  been,  so  recently  decided  by  four  most  emi- 
nent persons,  and  no  case  having  been  quoted  to  the 
exmtmry,  the  judgment  was  the  same  way,  upon  the  prin- 
ciple, that  the  sureties,  in  order  to  shew  that  they  ought 
to  be  reheved,  must  convince  the  Court  that  their  situation 
was,  infaeif  altered*  Even  upon  the  present  motion,  the 
<ases  above  mentioned  were  quoted,  and  our  attention  was 
^tawn  to  no  odier  by  counsel  on  either  side,  and  accord- 
ingly we  gave  judgment  against  the  sureties.  But  when  I 
"^fentiiome,  upon  reference  to  other  cases,  with  which  my 

(«)  2  Marsh.  81 ;  S.  C.  6  Taunt.  381. 
{b)  2  Msrsk.  392;  S.  a  7  Tauut.97. 
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1828.  own  private  memorandli  furnished  me,  I  found  that  the  very 
case  of  Moore  v.  Bowmaher,  had  been  overturned  in  ana* 
ther  place;  and  that  the  decision  of  the  Court  of  Comrnoii 
Pieas  had  been  found  to  be  wrong:  I  therefore  stayed  the 
judgment.  Upon  the  above  decisions  in  this  Court,  it  «p* 
pears  that  a  bill  was  filed,  and  that  an  application  was  madiot 
for  Sfn  injunction,  on  the  Equity  side  of  the  Comrt  of  Exeh^ 
fuer  (a),  to  restrain  the  proceedings  in  this  Court  cm  tha 
replevin-bond;  and,  after  argument  by  counsel  on  both 
sides,  that  Court  unanimously  decided,  that^^^-^he  conditioK 
of  the  bond  being  an  undertaking,  on  the  part  of  the  attre^ 
tyi  that  the  principal  should  prosecute  his  writ  wkb  ejffhci$ 
andwiihcui  delay ^  and  make  return  of  the  goods  seiaedivtf 
so  adjudged ;  and  the  landlord  and  tenant  having,  unknowia 
to  the  iurety,  and  witliout  his  concurrence,  entered  uttn 
an  agreement  referring  to  arbitration,  whereby  tbe  tenaaft 
was  precluded  Gx^a  proceeding  according  to  the  condition ; 
and  thus,  by  agreeing  to  stay  all  proceedings  pending  tha 
arbitration,  the  tenant  wa6  restrained,  by  the  act  of  tbe  lan^ 
lord,  from  doing  that  which  his  surety  had  engaged  ^fe 
should  do — when  the  agreement  of  reference  was  ^occt* 
cuted,  the  bond,  as  against  the  surety,  wsajtamtus  qffkkfi 
and  they  therefore  granted  the  injunction*  ..',  'rdf 

Reflecting,  as  those  who  sit  here  do,  what  a  very  tmi^ 
nent  person  presided  in  tbe  Court  of  Ewcheqiter  at  ithe 
time  of  the  above  decision,  the  depth  and  solidity  of  las 
learning  upon  all  subjects,  particularly  upon  those  ^M>li- 
nected  with  a  due  administration  of  his  high  offioe,  iht 
accuracy  and  correctness  of  his  understanding,  and  the 
anxiety  With  which  he  investigated  every  subject  that 
came  before  him ;  and  the  extreme  caution  with  which  jha 
arrived  at  his  conclusbns ;  all  must  agree  with^me,'  thlit  way- 
decision  of  Lord  Chief  Baron  Thomson  b  entitled  to  the 

(a)  3  Price,  214. 
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highest  respect  and  consideration  from  every  Judge,  who         i8S& 
either  now  sits,  or   hereafter  shall  sit^  in   Westminster 
HaU. 

The  same  case,  however,  came  on  again,  upon  the  me- 
rits, before  Lord  Chief  Baron  Richards^  and  was  ably  ar- 
gued by  counsel  (a) ;  and  it  ap])ears  that  he  had  then  the  two 
dedsions  of  the  Court  of  Common  Pieces  fully  before  him; 
and,  after  time  taken  to  consider,  his  Lordship,  after  a 
most  elaborate  argu^l^nt,  granted  a  perpetual  ij\j  unction 
Ugainst  the  proceedings  in  this  Court:  and  he  thoughti 
that,  whether  the  surety  was  in  fact  placed  in  a  different  si- 
taatipn  by  what  had  taken  place  on  the  arrangement  be- 
tween* the  landlord  and  tenant,  was  less  the  question,  than 
whether,  by  such  change  of  situation,  he  might  have  been 
prefUtUced,  not  whether  he  did  actually  sustain  apy  iiigury 
in  consequence. 

And  Lord  Chancellor  Eldon^  in  pronoundng  the  judg- 
ment of  the  House  ofLords^in  the  case  of  an  appeal  from 
Ireland^  viz.  The  Governor  and  Company  of  the  Bank  of 
Ireland  v.  Beresford  {b\  seems  to  lay  down  the  following 
position  as  applicable  to  all  cases  of  principal  and  surety, 
without  reference  to  the  subject  of  bail  only.  His  Lord- 
ship says :  '*  With  respect  to  principal  and  surety  in  a  bond, 
where  the  creditor  enters  into  an  agreement  or  binding 
contract  with  the  principal  debtor,  to  give  him  further  time, 
without  the  concurrence  of  the  surety,  the  surety  is  dis- 
charged ;  as  the  creditor,  by  his  new  contract,  destroys  • 
the  benefit  which  the  surety  had  under  the  former  con- 
tract; as  he  puts  it  out  of  his  own  power  to  make  good  his 
engagement  to  enforce  immediate  payment  from  the  prin- 
cipal, when  the  surety  would  have  had  a  right  to  require 
him  to  do  so/*  So,  here,  tlie  sureties  would  have  had  a 
right  tp  require  the  tenant  to  prosecute  his  suit  with  effect, 
and  without  delay;  but  the  landlord,  by  his  agreement 

(«)  7  Price,  223.  [b)  6  Pow.'i  Rep.  238. 
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with  the  tenant^  and  stayniglils  j^irobe^dings^  has  restrain- 
ed the  sureties  from  compelling  him  so  to  proceed. 

I  have  said^  that  the  cases  from  the  Exchequer  wei^e 
never  mentioned  to  us  in  the  last  Term.  I  presume  the 
learned  counsel  were  not^  on  either  side,  apprised  Chat 
such  decisions  had  taken  place  on  the  very  point ;  other- 
wise, doubtless,  our  attention  would  have  been  called  to 
tiiem.  But,  having  now  duly  considered  them,  ahd'tlie 
reasons  therein  contained,  we  think  them  more 'agreeable 
to  the  condition  of  a  replevin-bond  than  the  decisions  'of 
this  Court,  and  more  consonant  to  the  provisions  of  the 
statute  11  Geo,  2,  c.  19,  s.  23,  and  to  the  general  riiles  re-  , 
specting  principals  and  sureties,  perhaps  originally  con- 
sidered in  Courts  of  !E'(j[uiVy,  but  now  adopted  and  acted 
upon  in  Courts  of  Law. 

We  therefore  think  that  this  rule,  as  far  as  it  affects  the 
sureties,  should  be  discharged ;  and,  though  not  of  much 
iise,  it  may  be  absolute  against  the  tenant,  who  is  stated  to 
be  insolvent. 


Mondayy      Maggs,  Assignee  of  Thomas  Howell  and  Johi^  How- 
ell, the  younger,  Bankrupts  v,  Ames,  Esq. 

[M.  T.  8  G.  4,  Roll  332.] 
The  piainUff       J^  HIS  was  an  actioD  of  ossumpsiL    The  first  count  of  the 

declared,  that,       ,i.  irmi/  ti.  t*      \ 

before  the  mak-  declaration  Stated, — 1  oat,  before  and  at  the  timi$  of  mak- 
ing of  the  de- 
fendant's pro- 

miie,  A.  P.  had  been  arrested  and  was  in  custody  at  the  suit  of  T.  ff.  and  J.  /7.,  and|  that,  in  consi- 
deration that  they  would  cause  her  to  be  discharged,  and  take  a  bill  of  exchange  tdlw  Arami'6ti  A, 
P,  for  the  amount  of  the  debt  due  to  T,  H*  and  J.  H.t  the  defendant  underXpok  ^  ^ajf  ^e  l^U  ia 
case  it  should  be  dishonoured  by  A.  P.  Pleas — Firsts  that  the  defendant's  promise  Was  a  special 
promise  for  the  debt  of  another,  and  that  no  agreement  relating  to  the  cauae  df «oitonr  nortny 
memorandum  or  note  thereof,  wherein  the  consideration  for  the  promise  was  stated  or  shewn,  was 
in  writing,  or  was  signed  by  the  defendant  or  by  any  other  person  by  him  authorized ;  and'aJMii/jr, 
that,  before  A,  P.  was  indebted  to  T.  H.  and  J.  /f.,  and  from  thence  until  the  making  of  the  j^o- 
mise,  A»  P.  was  the  wife  of  one  W,  P.,  and  that  he  was  still  alive.  On  demurrer,  assigafng  for 
cause  that  the  pleas  amounted  to  the  general  issue  and  tended  to  prolijiity  of  pleading  >— Held 
good,  as  there  was  no  denial  of  the  plaintiff's  right  of  action,  or  of  the  facts  stated  in  the  dedara- 
tion,  but  was  matter  of  defence  in  law,  arlMOg  oul  of  tbie  statute  of  fraada. 


IN  THE  EIGHTH  AVD^KIVTH  YBAES  OF  GEO.  IV.  ^5 

ky  the  promise  9n(jl,u.n4^rt9i^g.pf  (he  defendant  there-         1828. 
inafter  next  mentioned^  |to  i^it,  on  &c.y  at  &c.,  one  Amn 
Prickett  was  indebted  to,  T/iomas  Howell  and  John  How- 
€ll,  I^fore  they  became  bankrupts,  in  the  sum  of  400/.  and 
up^^ds,  and  had  been,  and  was,  then  and  there  arrested 
foe  the  said  debt,  at  the  suit  of  the  said  Thomas  Howell 
and  John  Howell^  and  then  and  there  remained  in  the  cus- 
t^y  pf  the  sheriff  of  Gloucestershire,  under  and  by  vir- 
^e. of  the  said  arrest;  whereupon,  afterwards,  and  before 
,the  s^ifl  Thomas  Howell  and  John  Howell  became  bank* 
..fl^p^,  to  wit,  on  &c.,  at  &c.,  in  consideration  that  the  said 
IThomas.  Howell  and  John  Howell^  at  the  special  instance 
.^d  request  of  the  defendant,  would  qanse  and  procure 
the  said  Ann  Prickett  to  be  difspji^i^ged  out  of  the  custody 
of  the  said  sheriff,  and  take  a  bill  of  exchange,  to  be  drawn 
.upon  and  accepted  by  the.said^  ^nuPric^e//,  for  the 
amount  of  the  said  debt  and  costs  of  the  said  suit,  he,  the 
defendant,  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  Thomas  Howell  and  John  Howell,  before 
they  became  bankrupts,  to  pay  to  them  the  amount  of  the 
said  bill  of  exchange  in  case  the  same  should  be  disho- 
noured by  the  said  Ann  Prickett ,  when  he,  the  defendant, 
should    be  thereunto  afterwards  requested.     The  plain- 
tiff,  assignee  as  aforesaid,    then  averred   that  the   said 
Thomas  Howell  and  John  Howell,  before  they  became 
bankrupts,  confiding  in  the  said  promise  and  undertaking 
of  the  defendant,  did  afterwards,  to  wit,  on  &c.,  at  &c., 
cause  and  procure  the  said  Ann  Prickett  to  be  discharged 
from  the  custody  of  the  said  sheriff,  and  did  then  and 
i  there  take  a  certain  bill  of  exchange,  made  and  drawn  by 
them  upon,  and  accepted  by,  the  said  Ann  Prickett,  for 
the  sum  of  400/.  I3s,,  being  the  amount  of  the  said  debt 
and  costs,  payable  one  month  after  the  date  of  the  said 
bill,  to  the  order  of  them,  the  said  Thomas  Howell  and 
John  Howell;  and  that,  after  the  said  bill  became  due  and 
payable,  to  wit,  on  &c.,  at  &c.,  the  said  bill  was  present- 
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1828.  ed  and  shewn  to  the  said  AnnPtitkett,  for  pdytriehtthet^ 
of,  and  she  was  then  and  there  requested  to  pay  the  same; 
but  that  she  wholly  neglected  and  refused  to  pay  the  satne 
or  any  part  thereof,  and  wholly  dishonoured  the  sanle; 
whereof  the  defendant^  afterwards,  to  wit,  oh  &e.,  ^t  &d., 
had  notice^  ^nd  was  then  and  there  requested  by  thb 
said  Thomas  Howell  and  John  Howell  to  pay  the  ssrthe. 

The  second  count  stated, — That,  afterwards,  andbeftM 
the  time  of  the  making  of  the  promise  of  the  defehdlUft 
thereinafter  motioned,  to  wit,  on  &c.,  at  &c.,  the  kwA 
Ann  Pricketi  was  indebted  to  the  said  ThonUa  HbMU 
and  Johfk  Howell,  before  they  became  bankrupts,  in  t  ftdr- 
ther  sum  of  400/.  and  upwards,  and  had  been  and  Wa^  li^- 
rested  for  the  said  last-mentioned  debt  ftt  the  suit  of  tfab 
said  ThonMS  Howell  and  John  Howell^  and  reittttined  ih 
the  custody  of  the  sheriff  of  Gloucestershire ,  under  atid 
by  virtue  of  the  said  las^mentioned  arrest;  whereupon,  lif- 
terwards,  and  before  the  said  Thomas  Howell  and  John 
Howell  hecsane  bankrupts,  to  wit,  on  &c.,  at  &c.,  in  (Con- 
sideration that  the  said  Thomas  Howell  and  John  Howell, 
at  the  like  special  instance  and  request  of  the  defendant, 
would  cause  and  procure  the  said  Ann  Pricketi  to  be  dis- 
charged out  of  the  custody  of  the  said  sheriff,  he,  th^  de- 
fendant, undertook  and  faithfully  promised  the  said  nomds 
Howell  and  John  Howell,  before  they  became  bankrupts, 
to  pay  to  them  the  said  last-mentioned  debt,  and  the  c<)iis 
of  the  last- mentioned  suit,  when  he,  the  defendant,  should 
be  thereunto  afterwards  requested.  The  plaintiff,  a6  a^ 
signee,  then  averred  that  the  said  Thomas  Howell  and 
John  Howell,  confiding  &c*,  did  afterwards,  to  wit,  ([tn 
&c.,  at  &c.,  cause  and  procure  the  said  Amh  PriekHt 
to  be  discharged  from  the '  custody  of  the  said  sfaetflT; 
and  that  the  last-mentioned  debt  and  costs  amounted  to  a 
large  sum,  to  wit,  409/.  13^.,  whereof  the  defehdi^t,  df- 
terwards,  to  wit,  on  &c.,  at  &c.,  had  notice,  and  wlis  thta 
and  there  re^^^ted  by  them  to  pay  the  said  last-mention- 
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edsmBL of  auuiey*    To  the^e  vrere  added  counta  for  goods        1^8. 
flold  and  deliv«ied  to  Ann  Priokeit  by  the  HowdU^  before 
tbey  became  bankrupts^  and  on  an  account  stated. 

The  defendant  pleaded^ — Firsts  the  general  issue. — 
Sectmdltf^  "  that  the  said  Th&mas  HotoeU  and  John 
Hqvo^U  the  younger  were  not  nor  are  bankrupts,  as  by 
the  declaration  is  supposed.*" — Thirdly ^  ''that  the  plain- 
tiff iTM  not  nor  is  assignee  of  the  estate  and  e0ect3  of 
jt^^aaid  ThomoM  HotoeU  and  John  Howell  the  younger.'* 
lQn  whjeh  issues  were  joined. — Fourthly,  to  the  first  and 
.sfipond  counts,  **  that  the  several  supposed  promises  and 
.undertakings  in  those  counts  respectively  mentioned,  were 
qpecial  promises,  and  each  of  them  was  a  special  promise 
^r  the  debt  of  another  person,  to  wit,  the  said  Ann  Pric- 
jketi;  and  that  no  agreement,  in  respect  of,  of  relating  to, 
4be  supposed  causes  of  aetion  in  (die  first  and  seooad  counts 
of  the  said  declaration,  or  either  *of  them,  nor  any  memo- 
iMidum  or  note  thereof,  wherein  the  consideration  or  con- 
nderatbns  for  the  said  special  promises,  or  either  of  them, 
was  or  were  stated  or  shewn,  was  or  is  in  writings  or  was 
or  is  signed  by  the  said  defispdant,  or  by  any  other  person 
by  him  thereunto  lawfully  authorised;"  and  Lastly,  as 
to  the  said  first  and  second  counts,  '*  that  long  before 
and  at  the  time  when  the  said  Ann  Prickett  is  supposed,  ifi 
and  by  the  said  counts  of  the  said  declaration^  to  have  be- 
come indebted  to  the  said  Tlu^ntas  Howelf.i^nd  John  How- 
dl,  and  from  thence  contiauaUy  until  the  making  of  the 
said  supposed  promises  and  undertakings  in  those  coimts 
respectively  stated,  the  said  A$m  Prickett  wa$  the  wife  of 
one  WUliam  Prickett,  which  said  William  Prickett  at  the 
tiaae  of  the  accrual  of  the  said  supposed  debt  to  tbie 
said  Thomas  Howell  and  John  Howell,  and  during  all 
the  time  aforesaid,  ws^  tlie  husband  ^of  the  said  Ann 
Prickett^  and  in  full  life,  to  wit,  i|i,t  ^c." 

The  plaintiff  demurred  speciaUy  to  the  fourth  and  last 
picas,  aaaigiung  for  causes,  "  that  the  lastsnefitioned  plen^. 
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%e  in  writing,  and  that  it  be^gned  by  the  party  giving  it ;  1828. 
and  the  absence  of  eithet  0(  them  afFords  a  perfect  defence 
i&  an  action  foanded  on  the  agreeinent.  The  want  of  con- 
sideration will  abo  render  it  void;  for  it  is  now  laid  down 
as  a  general  principle  of  law,  independently  of  the  sta- 
tote,  that  die  consideration  for  the  promise,  as  well  as 
the  promise  itself,  must  appear  upon  the  face  of  the  agree- 
ment, if,  therefore,  the  plaintiff,  in  his  replication,  had 
tratened  the  one  allegation,  viz.  that  the  agreement  was 
itot  iir  writing,  he  would  have  left  the  other  unanswered, 
eir.  that  it  was  not  signed  by  the  defendant  or  his  agent ; 
and  he  could  not  traverse  both. 

'''[Bffir;  Justice  Gaselee. — ^The  whole  of  the  4th  section  of 
the  statute,  which  applies  to  this  question,  must  be  taken 
together.  It  will  then  read  thus:  *^  No  action  shall  be 
brought,  whereby  to  charge  the  defendant  upon  any  spe- 
cial promise  to  answer  fbr  the  debt,  default,  or  miscarri- 
ages of  another  person,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized.'*  The  plea  is  framed  accor- 
dingly, and  negatives  the  existence  of  those  things  which 
are  required  by  the  statute.] 

The  defendant  might  have  pleaded,  that  the  agree- 
ment was  not  stamped  or  sealed ;  and  although  the  statute 
may  require  several  things  to  be  done,  in  order  to  make  an 
agreement  binding  on  the  contracting  party;  still  they 
cannot  all  be  introduced  into  one  plea,  and  the  Court 
will  not  sanction  intricate  and  special  pleas,  if  justice  can 
be  obtained  without  them.  The  fourth  plea  contains  allega- 
tions of  several  and  distinct  facts,  all  of  which  might  have 
been  proved  under  the  general  issue.  The  same  objec- 
tions apply  more  forcibly  and  distinctly  to  the  fiflh  plea, 
which  states,  that  long  before  Ann  Prickett  was  indebted 
to  the  HowellSf  and  until  the  making  of  the  promise  in 
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tc^be  tUis^R^lease  lbe«hiff^<«nd  tveAtil  watvtB  all  ipiei* 
fions  of  law  and  faot^  ezc^t  tkaanioilnt  of  damage ;  we  wffl 
flay  you  a  certMQ  Bum,  if  Hm  damage  dodbetatoanlB  to  thut 
MHtttf  The  pUdntiffs,  by  not  inaiBting  upon  the  bail  requtr- 
ed,  Ibefltafbrei  relinquished  a  benefit  which  th^  night  hafis 
yd^  if  the  law  had  been  with  them.  The  Utw  might  fldrly 
fie  centered  aa  doubtful^  for  diere  had  b^en  oontmdid- 
My  decitfona  on  the  subject;  and  the  parlies  igtee  to 
}HitRii  ehd  to  aH  doubts  on  the  law  and  the  iael,  (mtht&^ 
ftcidteif  a  engaging  to  pay  a  stipulated  sum."  In  thateaae, 
the 'defendants  had  procured  to  themsehrti  an  adtaiitage, 
hf'hULVtBg  the  suit  put  an  end  to  Without  further  im«sCl- 
*fS^Amf  and,  having  arailed  diemselfeti  of  it^  it  Was  iiot 
etinpfetentto  them  afterwards  t<i  Yeaort  to  the  origltial 
diuae  of  action.  So  here,  Ank  PfitktH^  being  in  etistody  at 
die  suit  of  Messrs.  Howell,  the  deftodant,  in  consideM- 
tion  that  they  would  procure  her  discharge,  and  take  her 
acceptance  for  the  aniount  oftbe  debt  and  coats,  pnAUlsed 
16  pay  Ae  bill,  if  it  riiouM  be  dishonoured  by  her;  and  he 
cannot  now  turn  round  and  say,  that  she  was  not  liable^ 
she  being  a  married  woman  at  the  time;  nor  can  he  dis- 
pute the  raKdity  of  the  original  demand  against  her.  The 
defendant's  promise  was  not  made  in  consideratioh  of 
ferbeatrahce,  or  of  credit  to  be  given  to  Ann  Prickett;  but 
merely  ih  consideration  of  her  being  discharged  oat  of 
custody;  and,  on  that  event  taking  place,  he  was  estopped 
from  disputing  her  liability,  as  there  was  a  sufficient  coti** 
iideration  for  the  promise,  independently  of  stKh  liabihty. 
It  was,  in  fact,  an  origiilal  promise,  and,  therefore,  need  not 
have  been  in  writing;  and  it  is  not  alleged  in  the  declara- 
tion,  that  any  credit  was  to  be  given  or  extended  to  Ami 
Prifikett^  biit  inerely,  that  she  was  to  be  discharged  out  of 
custody.  Such  discharge,  therefore,  which  was  voluntary 
on  the  part  of  the  HoweUs^  was  the  finuidatiDh  of  the 
consideration  for  the  defendant's  promise;  and  if  a  person, 
for  a  consideration  either  moving  to  himself  or  from  another, 
promise  to  pay  a  sum,  or  to  do  some  other  act»  it  is  clearly 
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promise,  as  well  as  the  j^oipise,  itself.  If  the  fourth,  plea 
can  be  deemed  to  amount  to  the  general  issue,  it  will  be  use- 
^e^s  to, plead  specially  in  an  aqtion  of  assumpsit;  but  it  is  a 
well  knoifu  and  established  rule,  that,  if  a  defence  consist  of 
matter  pf  law,  it  may  be  pleaded  specially,  so  as  to  be  pre- 
sented to  the  Court ;  and  it  is  frequently  extremely  coniEe- 
^ient  tp  do  so,  as  it  tends  to  save  the  parties  the  ejtpense 
qf  i|  tr^lf  If  there  had  been  no  note  in  writing  by  t|^e 
l^fi^ndai^t  or  his*  agent,  it  is  quite  clear. thi^  this  action 
(^al^  npt  be  maintained;  and  nearly  all  special  pleas  in 
jP^uppWf  allege  facts  that  may  be  givi^n  in  evidence  mider 
the  ^oferal  i^ssi^e.  In  Hussey  v.  Jacob  (a)*  the  Court  said, 
".  'tis  not  a  role. .  that^  because  such  a  xnatter  may  be 
^v^n^  in  evidence  under  the^  got^^al  issue;  therefore  it 
ought  not  to  be  pleaded.  sp^fuaUjfj  ibr  it  often  happens 
to  be  in  the  election  of  the  defen<|[^j|tj,  either  to  plead  it  spe- 
cially, or  not,  as  he  should  be  advised ;  as,  for  instance,  the 
pleading  a  release,  coirerture,,orinfancyj.inan  assumpnif  b 
certainly  good ;  and  yet  those  things  might  be  given  in 
evidence  upon  nan  assump$it  pleaded;  however,  the  de- 
fendant son^e.times  may  not  be  willing  to  put  such  matters 
of  law  to  the  judgment  of  the  Jury,  or  perhaps  may  design 
to  ^av^  the  costs  of  a  special  verdict.*'  •  In  many  cases, 
where. a  defence  is  founded  on  a  statute,  it  must  be  pleaded 
specially.  Thus,  in  debt  on  bond,  the  statute  of  usury 
cannot  be  given  in  evidence  under  the  general  issue,  al- 
though that  statute  makes  usurious  contracts  utterly  void. 
So  where  the  matter  of  a  plea  confesses  the  cause  of  ac- 
tion, but  avoids  it,  the  defendant  may  plead  specially, 
though  he  might  have  given  it  in  evidence  on  the  general 
issu^.  The^  rule,  as  to  pleas  amountmg  to  the  general 
issu^,.  and  piatters  which  may  be  pleaded  or  given  in  evi- 
dfpce,  is  laid  down,  and  the  earlier  cases  collected,  in 
Bacpn's  Abridgment  (6),  where  it  is  said,  that,  where  the 
defence  consists  in  matters  of  l^w,  there,  the  defendant 

(«)  Carfh.  367  iS,a\  Salk.  344.     (b)  Tit. "  Pleas  and  Pleading,"  O.  a 
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tiiey  would  discharge  ber  fi^m  custody  wd  take  her  aocefil^t        igft. 

aooa,  the  defendant  promiaed  to  pay  them  the  amount  of 

Uie  btUy  in  case  it  ahoald  be  dishonoured  by  her^  and  yet 

it  baa  been  said,  that  thia  does  not  ameunt  to  a  promise  lo 

psgr  or  be  answerable  for  the  debt  of  another*    Tbe  words 

of  the  .statute,  are  not  confined  to  a  debt,  but  extend  to 

Ae  default  or  miscarriage  of  another;  and,  it  Arm  PricieU 

disheoottred  her  acceptance,  the  defendant  undertook  M 

{MQf  ks  amount.   The  case  of  ZKW/;rrsci^tfv«jDorrf^,  turned.. 

entire^  ^n  the  efibct  of  the  validity  or  sufficiency  of  tbe. 

ti^i,  and  Mx*  Justice  Holraifd there  said:  'Mf  H: 

is  aboiit  to  sua  anoAer  for  a  debt,  for  which  the. 

Istler  Is  nol  answerable,  the  mere  consideration  of  forbeai^^ 

aaoe  h  not  sufficient  to  tender  him  liaUe  for  that  debC4 

Aogr  ad  of  tbe  pfannt^^  howerer^  iinrnt  which  the  dsfeiwU 

aM  derives  a  benefit  or  adnuitage,  'Or  any  labour,  4etoi^ 

aMmt»  or  inconvenience,  anstained  by  the  fdaintifl^  is  a  8uf«>. 

fieiimi  oonsideratioa  lo  support  a  promaae.    Now,  tbe  mih; 

sMenriion  of>&rbearaBce  is  abenefit  to  die  defendant  if 

be  be  liabki  but  il  is  not  any  benefit  to  .him,  if  be  be  not 

liable.    Here,  a  suit  actually  commenced  is  given  up,  .and 

a  suit,  too,  the  fins!  success  of  which  was  involved  in  some 

^deubt*    Tberplaintiff  might  sustain  a  detriment  by  giving 

iq[iaU,oWim  in  respect  of  the  expenses  incurred,  and  the 

'defendant  might  derive  a  benefit  by  having  that  suit  put 

-oBii  esid  to  without  further  trouble  or  investigation.     Now^ 

J[  am  of  opinion,  that  the  giving  up  of  a  suit  instituted  £or 

'^be  purpose  of  trying  a  doubtful  question,  and  consenting 

^M  deliver  up  tbe  ship,  which  might  otherwise  have  been 

^^detained  until  the  security  required  was  .giveq^as  a.  good 

^soosidei^ation  to  support  a  promise  to  pay  a  atipulated  sun^ 

^liy  way  j»f  ;danM|ge^  in  case  the  mtxuA  damage  anumnt  to 

'that  wuni*  .fo  Com*  Dig*  titr  'AeihM^n^'Ca^e^pou,^^ 

numpmf%(]P.8!^  k  is  laid  dowa>  that  an  action  does  pot 

]ia^if  a.faiiy  fsraiQiie,  ift  cqnsademtia&iof  a  anrrender  oC A* 

at  vrfll ;  for  tbe  lessor  might  determine  it,  unless  there 
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w«te  any  memoTandum  of  the  defendant's  agratnent  in  1828. 
writing,  and  if  there  were,  whether  it  were  aigned  by  hsn; 
and,  therefore,  the  plea  is  bad  on  general  demurrer.  The 
Isat  plea  merely  raises  the  questioD,  whether  Atmlhiek^ 
eti  were  a  married  woman  at  the  time  she  became  indebl* 
ed  to  HifweUi,  and  entitled  to  be  dtsohargedomt  of  cus- 
tody at  their  suit,  as  .she  oould  not  be  liaUe  as  such) 
but  that  plea  does  not  raise  the  question  whether  or  not 
there  was  a  sufficient  consideration  for  an  original  promise 
by  the  defendant.  To.  ascertain  this«  regard  must  be  had 
to  all  the  fiicts.  ^nn  PriekeU  was  in  custody  at  the  suit 
of  the  Hawelli,  and,  without  any  objeotion  to  the  yalidity 
of  their  demand,  the  defendant  required  them  to  fixDego 
sn  adyantage  they  had  obtained,  by  having  her  in  custor 
dy,  and,  in  consequence  of  their  consenting  to  forego  that 
sdvantage,  he  undertook  to  pay  the  amount  of  the  debt 
sad  costs,  in  case- a  bill  of  exchange,  accepted  by  her  for 
the  amount,  should  be  dishonoured*  This  was  in  the  na- 
ture of  an  original  promise,  and,  on  the  feith  of  it,  she  oI>* 
tsined  ber  dtf  charge^ 

Cur.  adv.  vuli. 

Mr*  Justice  Park  now  delivered  the  judgment  of  the 
Court,  and,  afWr  reading  the  declaration,  proceeded  as 
follows: — 

To  this  decla^^ition  several  pleas  were  pleaded,  but  I 
need  only  mention  the/our^  and  lasL  [The  learned  Jtf  dge 
read  them,  and  thus  continued:] — ^To  these  there  is  a 
special  demurrer,  stating  for  cause,  that  the  £ftcts  in  these 
pleas  alleged,  only  amounted  to  the  general  issue*  [The 
lesmc^d  Jndgci  ihen  read  the  demurrer.]  I  suppose  it 
may  jbe  Ja^y  said^  that^  looking  through  all  the  law 
books,,  theipe  i^  jgiot  a  greater  variety  of  opinions  upon  any 
questi^^  .than  what  pleas  do  or  do  not  amount  to  the  ge^ 
neral  issue;  nor  any  one  upon  which  there  is  a  greater 
mass  of  coq^adictory  decisions.    I  shall  nott  therefore, 
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1828.  attempt,  though  I  have  looked  at  many  of  them,  to  go 
through,  or  endeavour  to  reconcile  them.  I  satisfy  my- 
self, in  general,  with  saying,  that  though,  perhaps,  the  ge- 
neral issue  might  answer  the  purpose,  it  does  not  there- 
fore necessarily  follow  that  the  demurrer,  on  that  ground, 
must  be  allowed,  nor  that  the  defendant  was  bound  to  give 
the  matters  pleaded  in  evidence  under  the  general  issue. 

There  are  many  instances  in  which  a  defendant  has  the 
option  of  giving  his  defence  in  evidence,  or  of  putting  it 
on  the  record.  And  though  the  facts  alleged  in  the  de- 
fendant's fourth  plea  might  have  been  given  in  evidence 
under  the  general  issue,  the  question  is,  whether  the  same 
facts,  stated  on  the  record,  do  or  do  not  constitute  a  good 
plea.  One  species  of  cases  in  which  this  may  be  done  is, 
where  the  plaintiff's  right  of  action  (which  is  confessed) 
is  avoided  by  matter  ex  post  facto,  as,  by  payment,  which 
*  may  be  given  in  evidence  under  the  general  issue,  or  plead- 
ed. The  other  case  may  be,  where  the  plea  does  not  de- 
ny the  declaration,  but  answers  it  by  matter  of  law.  l^e 
fourth  plea  in  this  case  consists  not  in  denying  the  plaintiff's 
right  of  action;  it  is  not  a  denial  of  the  facts  in  the  decla- 
ration ;  but  it  is  matter  of  defence  in  law,  arising  out  of  the 
statute  of  frauds.  I  think  the  whole  of  the  doctrine,  as  to 
what  pleas  shall  amount  to  the  general  issue,  has  been  ful- 
ly and  admirably  explained  by  Mr.  Justice  Bayley,  Mr. 
Ju^ce  Holroydy  and  Mr.  Justice  lAttledale,  in  the  case 
of  Carr  v.  Hinchliff(a)y  which  was  not  quoted  to  us  in  the 
argument  at  the  bar  on  either  side. 

In  the  present  case,  it  is  true,  that,  as  it  appears  to  us  to 
be  an  action  brought  on  a  promise  for  the  debt,  default,  or 
miscarriage  of  another,  the  proof  must,  at  the  trial,  hare 
been,  that  such  promise  was  in  writing;  but  still,  on  the 
face  of  the  declaration,  the  promise  was  good ;  and  though, 
on  the  general  issue,  the  plaintiff  must  have  proved  the 

(a)  4  Bam.  &  Ores.  547;  S.  C.  7  Dow.  &Ryl.  43. 
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writing,  the  defendant  avoids  that,  by  shewing,  in  plead- 
ing, that  it  was  not  in  writing. 

The  same  observations  apply  to  the  Jifih  plea — the  co- 
veitore  of  Ann  Prickeit, 

The  question  then  is,  taking  the  declaration  and  pleas 
together — Does  this  amount  to  an  undertaking  void  by 
the  statute  of  frauds?    If  Ann  Prickett  had  been  dis- 
diarged  out  of  custody,  having  been  arrested,  upon  a  pri- 
mary and  absolute  undertaking  that  the  defendant  would 
pay  the  debt  at  all  events,  or  accept  a  bill  for  the  amount, 
we  are  all  of  opinion,  that  the  discharge  of  Ann  Prickett 
bom  imprisonment  would  have  been  a  sufficient  consider- 
ati<m  for  such  a  promise,  and  that  the  defendant  would 
have  been  liable.     But  the  undertaking  is  merely,  that  if 
die  plaintiffs  would  discharge  Ann  Prickett,  and  would  take 
her  acceptance  for  the  amount,  he,  the  defendant  (without 
indorsing  or  becoming  in  any  way  a  party  to  the  bill),  would 
pay  the  siune,  in  ease  it  should  be  dishonoured  by  the  said 
Ann  Prickett.    This,  though  a  new  promise  by  Ann  Prick" 
etty  was  still  only  collateral  on  the  part  of  the  defendant; 
and  being,  by  the  demurrer  to  the  plea,  admitted  not  to  be 
in  writing,  the  Court  are  of  opinion  that  the  defendant  is 
not  liable* 

Judgment  for  the  defendant  (a). 


S09 


1828. 


{a)  See  LilUy  v.  Hewitt,  1 1  Price,  494. 


Bell  v.  Jacobs.  FbT^aS. 

1  HE  defendant  was  arrested  on  the  2nd  January  last,  for  a  pecMo  wu 
300/.,  by  an  officer  of  the  8herifi*of  Middlesex,  at  the  suit  of  ^^^y  of '^ 
the  plaintiff,  nipon  and  by  virtue  of  a  writ  of  ccqpias  ad  res^  ?[f?J*^  ^^ 
pondendum  issued  out  of  this  Court,  returnable  in  eight  days  officer  of  the 

^  dtuiXt  under  a 

writ  oi  eapiaif  without  a  non  omitiat  clause;  and  gave  a  bail-bond:— The  Court  refined  to  order 
it  to  be  detimid  «p  to  be  cancelM. 
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of  SL  i7f2ffry/ without  a  nan  omittas  clause,  and  gave  a 
bail-bond  to  the  sheriff  for  his  appearance  at  the  return  of 
the  writ  The  caption  was  made  at  the  defendant's  resi- 
dence in  Union  Street,  Bishopsgatef  which  is  situate  within 
the  liberty  and  precinct  of  his  Majesty's  Tower  of  London. 

On  an  affidavit  of  these  facts,  Mr.  Serjeant  Jonetj  on  a 
former  day  in  this  Term,  obtained  a  rule,  calUng  on  the 
plaintiff  to  shew  cause  why  the  bail-bond  should  not  be 
delivered  up  to  be  cancelled,  and  why  the  plaintiff  should 
not  pay  the  defendant  his  costs  of  the  arrest  and  bail-bond, 
and  of  the  present  application. 

There  was  a  second  action  brought  against  the  defend- 
ant, at  the  suit  of  the  plaintiff,  for  700/.,  in  which  Mr.  Ser- 
jeant Storks  bad  obtained  a  Uke  rule  on  the  same  grounds. 


For  the  defendant,  two  objections  were  raised : — Fi% 
that  the  arrest  was  bad,  having  been  made  within  -the  lir 
berty  and  precinct  of  the  Tower  of  London,  by  the  sheriff  of 
Middlesex,  without  leave  having  been  obtained  from  the  Gro- 
vemor  of  the  Tower;  and,  secondly,  that  the  writ  was  ir- 
regular, in  not  having  a  non  omittas  clause,  which  is  usually 
introduced  for  the  purpose  of  giving  the  sheriff  power  to 
enter  a  liberty.  In  support  of  the  first  objection,  the  case  of 
Winter  v.  Miles  {a),  was  relied  on,  where  it  was  decided, 
that  civil  process  cannot  be  executed  in  any  of  the  King's 
palaces,  which  are  kept  prepared  for  his  Majesty's  recep- 
tion, although  he  may  not  reside  therein ;  and  in  Baison  v. 
McLean  (b),  it  was  held,  that  an  arrest  within  the  Tower 
is  bad ;  and  here  it  was  contended,  that  the  privileges  of 
the  Tower  had  been  infringed  on,  as  the  Constable  of  the 
Tower  was  the  proper  officer  to  execute  the  process ;  and 
that,  as  it  appeared  that  the  sheriff*s  officer  did  not  even 
apply  to  him  for  leave  to  arrest  the  defendant,  he  was  en- 
tided  to  his  discharge. 

(a)  10  East,  578.  (h)  2  CUt  Rep.  48,  61. 
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Mr.  Serjeant  Wilde  now  shewed  cause,  and  haying  pre- 
mised that  this  case  was  distinguishable  firom  Bauson  v, 
M*Lean,  as  there  Lord  EUenborongh  only  observed,  that 
if  an  arrest  appeared  to  have  been  made  within  the  Tower ^ 
it  would  be  bad ;  whilst  here,  the  defendant  was  arrested 
aierely  within  the  liberty  or  precinct ^  and,  therefore,  could 
sot  claim  an  exemption  arising  from  the  privileges  of  the 
Tower  itself;  and,  ev^n  if  he  could,  he  had  waived  the  ob- 
jection, by  having  since  put  in  and  perfected  bail.  The 
learned  Serjeant  was  proceeding  with  his  argument,  when 
the  Court  called  on — 

Mr.  Seijeant  Jones  and  Mr.  Serjeant  Storks  to  support 
dieir  rules.  — ^The  defendant  justified  bail  since  the  rules 
were  obtained,  so  that  the  last  objection  cannot  apply. 
la  Batson  v.  M'Lean,  the  defendant  was  Major  of  the 
Tower,  and  had  been  to  Carlton  House,  to  the  Prince 
Regent,  on  official  business,  and,  as  he  was  returning, 
was  arrested,  when  he  got  out  of  hb  carriage,  within 
the  liberties  of  the  Thwer,  and  he  claimed  a  personal,  as 
well  as  an  oiEcial  exemption,  and  also  an  exemption  aris- 
ii^  from  the  privileges  of  the  place;  and  Lord  Ellenbo- 
rough  expressly  said  (a),  that,  if  the  arrest  had  been  with- 
in the  Tower y  there  could  be  no  doubt  but  that  it  would 
have  been  wrong;  and  here  it  is  sworn  that  the  de- 
fendant was  arrested  within  its  liberty  and  precinct.  In 
Winter  V.  Miles  {b),  it  was  decided,  that  process  cannot 
be  lawfully  executed  in  Kensington  Palace.  Every  place 
devoted  to  the  service  of  the  Crown,  is  entitled  to  the 
privileges  of  a  royal  residence ;  and  the  Tower  is  clearly 
within  the  jurisdiction  of  the  Crown.  A  governor,  lieu- 
tenant-governor, constable,  and  other  officers,  are  ap- 
pointed by  the  Crown ;  and  the  King  exercises  a  state  au- 
thority there.  So,  the  precincts  are  set  apart  for  the 
purposes   of  the   state;   and  the  true  distinction  is  be- 

(a)  2  Chit  53.  {b)  \  Camp.  476,  n. 
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1828.  tween  firanchisea  which  belong  to  a  subject,  who  may  have 
a  private  and  immediate  remedy  for  any  invasion,  as  far 
as  such  franchise  legally  extends,  and  palaces  or  places 
over  which  the  Crown  exercises  a  clear  and. distinct 
prerogative.  The  ruling  of  Lord  EUenborough  in  Win- 
ier  V.  liiRles  was  afterwards  confirmed  by  the  Court  in 
J3aiic(a);  and  in  Elderton's  case  (6),  it  was  held,  that  a' 
person  cannot  be  arrested  within  the  verge  of  a  royal 
palace;  and  the  Tower  is  equally  privileged  as  one  of 
such  palaces;  at  all  events,  it  is  a  liberty  and  county  of 
itself,  as,  by  the  37th  Geo.  3,  c.  S5  (an  act  for  the  better 
raising  and  ordering  the  militia  forces  of  the  Tower  ham- 
lets), the  clerk  of  the  peace  of  the  Tower  is,  by  the  11th 
section,  required  to  enter  the  qualifications  of  the  officers  on 
a  roll ;  and  the  13th  section  enacts,  that  all  indictments  and 
prosecutions  for  any  offence  committed  within  any  part  of 
the  Tower  hamlets,  relating  to  the  militia-laws,  or  to  any 
offence  committed  against  the  act,  shall  be  preferred  be- 
fore, and  heard  and  determined  by,  the  Justices  assem- 
bled at  some  general  quarter  sessions  of  the  peace  to  be 
holden  for.the  tiberties  of  the  TWer,  which  Justices  are 
thereby  empowered  to  hear  and  determine  the  same.  The 
15th  section  provides,  that  any  Justice  of  the  Peace  for  the 
tiberties  may  act  in  the  execution  of  the  act,  notwithstand- 
ing he  may  be  a  deputy  lieutenant  of  the  hainlets,  or  offi- 
cer in  the  militia.  And  by  the  43  Geo.  3,  c.  55,  s.  13,  the 
constable  of  the  Tower  of  London^  lieutenants  of  the 
Tower  hamlets,  and  the  deputy-lieutenants  of  the  hamlets, 
and  their  several  officers,  the  Justices  of  the  Peace  for  the 
Tower  liberties,  the  constables,  and  other  peace  officers 
within  the  same,  &c.  &c.,  were  to  put  in  execution  all  and 
every  the  powers  and  provisions  contained  in  that  act,  in 
like  manner  as  they  were  authorized  to  put  in  execution 
the  several  laws  respecting  the  miUtia  forces  of  the  king- 
dom. 

(<i)  10  E«$t,  578.  {h)  2  Ld.  Raym.  978;  S.  C.  dSslk.  91. 
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Mr.  Justice  Park. — I  am  of  opinion,  that  there  is  no         1828. 
colour  for  this  objection,  but  as  it  was  stated,  when  the  ap-    ' 
plication  was^  made,  that  it  embraced  a  question  touching 
the  rights  and  privileges  of  the  Tower  of  London^  we 
thought  it  right  to  grant  a  rule  to  shew  cause.   I  have  since 
looked  fully  into  all  the  cases,  and  think  there  is  no  foun- 
dation for  cancelling  the  bail-bond  given  by  the  defendant. 
If  the  prerogative  of  any  of  the  officers  of  the  Tower  has 
been  improperly  invaded,  the  person  who  ought  to  have  ex- 
ecuted the  process  might  have  some  ground  to  apply  to  the 
Court,  but  not  the  defendant.    In  Fitxpatrick  v.  Kelly  (a), 
the  defendant  was  arrested  on  a  peace  warrant  at  the  /Sto- 
lopian  Cofiee  House,  within  that  part  of  tlie  verge  declar- 
ed to  be  part  of  the  Palace,  by  the  statute  of  Hen.  8,  and 
carried  before  a  Justice,  by  whom  he  was  discharged,  an^ 
on  his  return,  was  arrested  in  a  civil  action,  at  the  suit  of 
the  plaintiff;  it  was  contended,  that  this  arrest  being  made 
under  colour  of  the  peace  warrant,  to  elude  the  franchise, 
was  void ;  as  to  which  Lord  Mansfield  said,  that,  as  it  ap- 
peared to  have  been  a  contrivance,  it  was  the  same  as  if 
the  defendant  had  been  arrested  within  the  verge  of  the 
Court.     But  such  arrest  was  not  void.    The  person  mak- 
ing the  arrest  was  liable  to  answer  to  the  person  possess- 
ed of  the  franchise  which  had  been  violated,  but  the 
person  arrested  was  entitled  to  no  action.     In  The  King 
V.  Stobbs  (6),  the  defendant  was  indicted  for  assaulting  and 
imprisoning  E.  Pyott^  Esq.  within  the  King*s  Palace  at 
Westndnster^  and  the  Court  held  that  the  indictjtnent  would 
not  lie  against   an  officer  of  the  Pahce  Court  for  ar- 
resting, within  the  King*s  Palace,  a  person  not  of  the  King's 
household,  against  whom  a  writ  had  issued  out  of  that 
Court,  though  no  leave  to  make  the  arrest  had  been  obtain- 

(«)  M.  T.  22  Geo.  3,  K  B.  3  Term  Rep.  740,  n, 
(6)  3  Term  Rep,  735 
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1828.  ed  from  the  Board  of  Green  Cloth.  The  case  of  The  iCtit^ 
▼«  Ferguson  (a),  was  there  referred  to,  in  the  course  of  the 
argument^  and  distinguished  from  The  Kittg  v.  Stobbs,  by 
Lord  KenyoAf  in  delivering  his  judgment  in  that  case.  In 
Wwter  v.  Miles,  it  appeared  that  Kensington  Palace  was 
kept  in  a  constant  state  of  preparation  to  receive  the  King, 
and  that  he  had  servants  and  state  rooms  in  it,  and  that  the 
Dnke  of  Sussex  actually  occupied  apartments  there:  and 
although  in  Batson  v.  M^Lean^  Lord  EUenborough  is  re- 
ported to  have  said,  that  an  arrest  within  the  Tower  would 
have  been  wrcmg,  yet  it  would  be  too  much  for  us  to  say, 
that  a  person  arrested  within  its  liberty  or  precinct,  should 
be  dischaxged  on  motion. 

.  Mr.  Justice  Burrouoh. — ^The  case  of  Fitsspatriek  ▼. 
KeUfff  appears  to  me  to  have  been  rightly  decided,  and 
although  the  officer  making  the  arrest  might  be  liable 
to  answer  to  the  person  possessed  of  a  franchise  within 
the  Tower y  if  it  have  been  violated,  yet  the  party  arrested 
cannot  maintain  an  action. 

Mr.  Justice  Gasblbe. — In  7%dds  Practice  (b),  it  is  said, 
**  an  arrest  within  the  Tower  of  London  would,  it  seems, 
be  bad,  without  leave  obtained  from  the  Governor;'*  but  in 
S^Mirks  V.  Spink  (c),  it  was  held,  that  an  arrest  within  the 
verge  of  the  Palace  is  no  ground  for  discharging  the  party 
arrested  out  of  custody,  on  the  ground,  that,  if  those  who 
have  jurisdiction  are  injured,  it  is  for  them  alone  to  com- 
plain. I  very  much  doubt,  whether  the  hamlets,  or  liberties 
of  the  Tower  can  be  considered  as  part  of  the  Tower,  for,  in 
the  Fourth  Institute  (d).  Lord  Coke,  in  treating  of  the  court 
of  the  Totoer,  observed,  that  where  it  is  said  that  the  Tower 

(a)  10  Geo.  3.  (r)  7  Taunt.  311. 

(6)  8th  Ed.  217.  (d)25\. 
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of  London  is  within  the  city  of  London,  it  is  thus  to  be  un- 
derstood, that  the  ancient  wall  of  London  extends  through 
the  Tower,  and  all  that  which  is  environed  with  the  wall, 
viz.  on  the  west  part  thereof,  is  within  the  city  of  London, 
and  the  residue  of  the  Totoer,  on  the  east  part  of  that  an- 
cient wall,  is  within  the  county  of  Middlesex;  and  this  was 
found  out  in  the  case  of  Sir  Thomas  Overbury,  who  was 
poisoned  in  a  chamber  in  the  Tower,  on  the  west  part  of 
that  old  wall.     If,  however,  the  privileges  of  the  Tower 
have  been  invaded,  let  the  officer,  whoever  he  may  be, 
make  his  complaint.    This  case  is  altogether  distinguish- 
able firom  Winter  v.  Miles,  as  there  the  King  had  state 
apartments  in  the  palace,  and  one  of  hb  sons  actually  re- 
sided there. 


1828. 


Rule  discharged  with  costs. 


COSTELLO  V,  CaWLEY. 

X  HIS  was  an  action  for  work  and  labour  done  for  the 
defendant  by  the  plaintiff,  a  painter.  At  the  trial,  be- 
fore Lord  Chief  Justice  Best,  at  Westminster,  at  the  Sit- 
tings after  the  last  Trinity  Term,  it  appeared  that  the  de- 
fendant had  been  arrested  for  19/.;  that  the  plaintiff  had 
agreed  to  paint  the  defendant's  house  for  121. ;  and  that  the 
defendant  had  paid  him  102.^  but  refused  to  pay  him  the 
full  amount,  as  he  alleged  that  the  work  had  been  impro- 
perly done.  Under  these  circumstances,  the  Jury  found 
a  verdict  for  the  plaintiff  for  the  remaining  2L 

Mr.  Serjeant  Adams,  in  the  last  Term,  obtained  a  rule 
nisi,  that  the  defendant  might  be  allowed  his  costs  of  the 
action,  to  be  taxed  by  the  Prothonotary,  he  having  been 


Tuesday, 
Feb,  Sih. 

The  defendint 
was  arrested  ia 
the  Palace 
Court,  for  19/., 
and  remoTed 
the  cause  by 
Habeas  to  thb 
Court.    The 
plaintiff  recover- 
ed 2L    On  mo- 
tion by  the  de- 
fendant for  his 
costs,  under  the 
BUtute  43  Geo.3, 
c.  46,8.3: — The 
Court  held,  that, 
the  action  hav- 
ing been  brotight 
in  the  PtUace 
Court,  they 
could  not  inter- 
fere. 
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arrested  for  19/.,  2/.  only  being  actually  due  to  the  plain- 
tiff, and  for  which  the  verdict  was  found. 

Mr.  Serjeant  WiUe  now  shewed  cause,  on  an  affidavit 
which  stated  that  the  action  was  commenced  in  the  Palace 
Court,  and  removed  by  the  defendant  to  this  Court  by 
habeas;  and  he  submitted  that  the  statute  43  Geo.  3,  c  46, 
s.  S  (a),  on  which  the  application  was  founded,  only  en- 
tided  a  defendant  to  costs  of  suit,  to  be  taxed  according 
to  the  custom  of  the  Court  in  which  the  action  should  have 
been  brought^  and  consequently  that  this  Court  bad  no 
power  to  interfere. 


Mr.  Serjeant  Adams,  in  support  of  his  rule,  insisted  that, 
as  this  was  a  remedial  statute,  it  should  receive  a  liberal 
construction ;  that  the  Palace  Court  had  an  unlimited  ju- 
risdiction as  to  the  amount  recoverable  in  it;  that,  when 
a  cause  is  removed  or  brought  from  thence  to  this  Court, 
it  must  be  considered  as  commenced  here  for  the  pur- 
poses of  this  act;  and  that  it  would  be  extremely  hard 
on  a   defendant,   if  he  should   be  excluded  the  benefit 


4€ 


(a)  By  which  it  is  enacted,  that, 
in  all  actions  to  be  brought  in 
England  or  Ireland,  wherein  the 
defendant  or  defendants  shall  be 
arrested  and  held  to  special  bail, 
and  wherein  the  plaintiff  or  plain- 
tifiB  shall  not  recover  the  amount 
of  the  sum  for  which  the  defend- 
ant or  defendants  in  such  actions 
shall  have  been  so  arrested  and  held 
to  special  bail,  such  defendant  or 
defendants  shall  be  entitled  to 
costs  of  suit,  to  be  taxed  accord- 
ing to  the  custom  of  the  Court  in 
which  such  action  shall  have  been 
brought :  provided  that  it  shall  be 


made  appear,  to  the  satisfaction  of 
the  Court  in  which  such  action  is 
brought,  upon  motion  to  be  made 
in  Court  for  that  purpose,   md 
upon  hearing  the  parties  by  affi- 
davit, that  the  pluntiff  or  pUdii- 
tififs  in  such  action  had  not  waj 
reasonable  or  probable  cause  tw 
causing  the  defendant  or  deftmd- 
ants  to  be  arrested  and  held  tf 
special  bail  in  such  arooont  a 
aforesaid,  and  provided  such  Cow 
shall  thereupon,  by  a  rule  or  ord< 
of  the  same  Court,  direct  that  so 
costs  shall  be  allowed  to  the  f 
fendant  or  defendants." 
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of  it,  although  he  would  have  been  clearly  entitled  to  it 
in  the  Court  below. 

But  by  the  Court — The  objection  is  well  founded,  the 
terms  of  the  statute  being  imperative  as  to  the  costs  be- 
ing taxed  according  to  the  custom  of  the  Court  in  which 
the  action  is  brought.  The  statute  applies  to  every  Courl 
in  the  United  Kingdom,  as  the  1st  section  enacts,  that  no 
person  shall  be  arrested  on  any  process  issuing  out  of  amy 
Court  in  England  or  Ireland^  for  a  cause  of  action  not  ori* 
ginally  amounting  to  such  sum  for  which  such  person  is 
now  by  law  liable  to  be  arrested,  exclusive  of  costs.  If  the 
defendant  had  not  removed  the  cause,  the  costs  in  the 
Court  below  would  have  been  infinitely  less ;  and  he  has 
his  remedy  by  bringing  an  action  for  a  malicious  arrest,  if 
he  may  think  proper  so  to  do.     At  all  events,  we  have  no 

power  to  interfere  on  motion. 

Rule  discharged. 
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COSTELLO 
V. 

Cawlit. 


Tuesdmff 
Feb.  5ik 


Doe  on  the  several  demises  of  Stevens  and  Dumee  r. 

Scott. 

J  jHIS  was  an  action  of  ejectment,  to  recover  possession  a  tesutnx  de- 
of  four  messuages,  four  workshops,  four  outhouses,  four  ^"^^  ^nd'wi 
yards,  and  four  gardens,  with  the  appurtenances,  situate  ^'^f  ^n  trust, 
in  the  parish  of  St.  Jof^n,  Clerkenwell,  in  the  county  of  sole  and  sepa- 
Middlesex.  The  declaration  alleged  two  demises,  the  daughter  a'^^ 
first  by  Stevens,  a  trustee  under  the  will  of  one  Mary  *"?  ^  comrey, 

J  '  ^  ^    attign,  and  as* 

Wilcox,  the  mother  of  the  defendant's  wife,  and  the  se-  sure  the  same 
cond  by  DumSe,  her  heir  at  law.  heirs  andas- 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  Westminster,  ^*}^  ^J' 

independent  of 
tlie  debts  &c.,  of 

any  present  or  any  future  husband,  and  to  empower  and  permit  her  to  take  and  receive  the  rents 

Sec^  and  to  give  receipts  for  the  same,  or  to  appoint  any  person  to  receive  them,  as  if  she  were  sole 
•and  unmarried.     S.  S.  afterwards  made  a  will,  whereby  she  devised  the  lands  to  her  husband,  for 

life,  with  remainder  over,  and  died : — Held,  that  the  legal  estate  vested  in  the  trustee  during  her 

life,  and  that  the  devise  by  S,  5.,  during  her  coverture,  was  void. 


# 
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leaving  her  brother  and  co-executor^  the  said  Ellis  •lames 
Dumie^  her  heir  at  law,  whose  claim,  as  such^  was  resisted 
by  the  defendant  by  virtue  of  a  will,  made  by  his  wife 
dated  the  7th  February ^  1820,  whereby  she  devised  to 
him  (the  husband),  for  life,  the  premises  for  which  this  Scott. 
ejectment  was  brought;  and  also  the  public  house  in 
Gray's  Inn  Lane;  with  remainder  over  to  her  nephew  and 
niece  m  fee;  and  she  appointed  her  husband  sole  ex- 
ecutor. Under  these  circumstances,  the  learned  Judge 
was  of  opinion  that  no  legal  estate  vested  in  the  defendant 
under  his  wife's  will,  and  that,  although,  in  some  cases,  a 
married  woman,  who  had  property  settled  to  her  separate 
use,  might  deal  with  it  as  difeme  sole,  still  she  could  only 
be  so  deemed  in  a  Court  of  ELquity,  which  is  empowered 
to  direct  a  trust  deed* 

The  Jury  found  a  verdict  for  the  lessors  of  the  plaintiff; 
leave  being  reserved  to  the  defendant  to  move  to  set  it 
aside  and  enter  a  nonsuit,  in  case  the  Court  should  be  of 
opinion  that  under  the  will  of  bis  wife,  the  legal  estate  was 
Tested  in  him. 

Mr.  Serjeant  Jones,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  and  submitted,  in  the  Jirsi  place,  that 
the  verdict  could  not  be  supported  upon  both  the  demises ; 
it  must,  at  all  events,  be  confined  either  to  the  trustee 
or  to  the  heir  at  law,  and  the  estate,  if  any,  is  at  present 
vested  in  the  former.  Secondly,  that  although,  regularly,  a 
woman  under  coverture  cannot  make  a  will  either  of  lands 
or  goods,  yet,  in  Equity,  effect  is  frequently  given  to  the 
testamentary  dispositions  of  a  wife.  So  she  may  make  a  will 
in  execution  of  a  power;  and  here,  as  the  testatrix,  Mary 
WUcox,  devised  the  premises  sought  to  be  recovered  by  this 
action  to  Stevens,  and  his  heirs,  in  trust  for  the  sole  and 
separate  use  of  her  daughter,  it  falls  within  the  statute  of 
uses ;  and  a  devise  to  a  trustee,  to  permit  the  devisee  to  re- 
ceive the  rents  and  profits,  vests  the  legal  estate  absolute- 


s 
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1828.  '  ly  in  the  latter,  as  being  the  {person  benefidally  mterested. 
In  South  ▼•  AUeine  (a),  a  testator  gaveaU  the  rents  ofcet^ 
tain  lands  to  a  married  woman,  during  her  life,  to  be  paid  by 
the  executors  into  her  own  hands  without  the  intermeddling 
of  her  husband,  and  the  Court  held  that  it  was  a  devise  of 
the  lands  to  her;  and  although  in  Harton  v.  Harton  (6), 
a  derise  to  trustees,  and  their  heirs,  upon  trust,  to  pemut  a 
feme  covert  to  receive  the  rents  during  her  Bfe,  for  her  sole 
use,  and  after  her  decease  to  the  use  of  her  children,  was 
held  to  vest  the  legal  estate  in  the  trustees ;  yet  in  Sugden 
OB  Powers  (c),  it  is  said,  "  a  gift  simply  to  the  separate  use 
cfa/eme  covert  is  tantamount  to  a  gift  to  such  uses  as  she 
shall  appoint  by  deed  or  will,  although  Lord  Rossfyn,  in 
one  case  (d),  considered  that  an  absolute  power  to  appoint 
was  essential  where  the  trust  was  to  pay  from  time  to  time. 
This,  however,  proceeded  from  the  particular  circumstances 
of  the  case,  and  his  disinclination  to  support  alienations  by 
married  women  of  their  separate  property ;  his  decisions, 
latterly,  on  this  point,  were  in  direct  opposition  to  the  doc- 
trine laid  down  by  Lord  Hardwicke,  and  Lord  Tkurhw, 
and  have  been  since  frequently  shaken  by  Lord£/ditm  («); 
and  in  a  late  case  (/*),  Sir  William  Grant  made  a  decision 
directly  contrary  to  that  in  the  case  before  Lord  Roselyn.^ 
According  to  these  decisions,  Mrs.  Scott  might  in  Equity 
be  deemed  ^feme  Mole^  and,  if  so,  had  a  power  to  devise 
the  premises  in  Question  to  her  husband,  the  defendant* 

Mr.  Serjeant  Toddy  now  shewed  cause — Firet^  the  testa- 
trix, Sarah  Scott,  had  no  estate  which  a  Court  of  law  can 
regard :  she  had  a  mere  equitable  interest,  and  if  so,  tiie 


(a)  1  Salk.  228,  S.  a  5  Mod.  (e)  Sperling  v.  Rockfori,  8  Ves. 
98, 101.  164;  Parkesv.  Wkite,ll  Ves.209 

(b)  7  Term  Rep.  662.  (/)  Essex  v.  i4l*iw#,  14  Vet 
(c;dd  Edit.  115.  642. 

(d)  Mores  v.  Huish,  6  Ves.  692. 
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Statute  of  uses  does  not  apply;  Secondly ,  even  if  she  had  1828. 
a  legal  estate  in  the  property  in  question,  she  had  no  dis- 
posing power,  she  being  Si/eme  covert ^  and  undar  the  con- 
tnd  of  her  husband,  who  surviyed  her.  The  devise  by 
Mrs.  Wilcox  to  Stevens,  the  trustee,  his  heirs^  and  assigns, 
for  the  sole  and  separate  use  of  Mrs.  Scott,  did  not  convey 
or  create  a  power  in  her  to  make  a  will  during  coverture; 
for  it  is  now  settled,  beyond  the  possibility  of  contradiction, 
that,' when  the  Court  can  collect  that  the  intention  of  a 
devisor  is,  that  the  estate  or  interest  ofsi/eme  covert  should 
be  protected  from  the  power  and  control  of  her  husband^ 
they  will  so  construe  the  devise  as  to  give  her  an  equitable 
estate.  This  was  decided  in  the  case  o{  Jones  v.  Lord 
Sa^  I*  Scale  (a),  where  lands  were  devised  to  trustees  and 
^ir  heirs,  in  trust  to  pay  several  legacies  and  annuities, 
and  then  to  pay  the  surplus  rents  into  the  proper  hands 
of  a  married  woman,  and,  after  her  decease,  that  the  tnis- 
tees  should  stand  seised  to  the  use  of  the  heirs  of  her  body; 
— ^it  was  decreed,  that  this  was  a  use  executed  in  the  tmsh 
tees  during  the  life  of  the  feme  covert,  but  that,  after  her 
decease,  the  legal  estate  vested  in  the  heirs  of  her  body. 
That  case  was  referred  to,  and  its  principle  adopted  and 
confirmed,  by  Lord  Kenyon  and  [Mr.  Justice  Lawrence 
in  Harton  v.  Harton,  which  is  similar  to  the  present,  and 
its  authority  has  never  been  questioned ;  it  was  there  held, 
that  a  devise  of  lands  to  trustees,  and  their  heirs,  upon 
trust,  to  permit  a  feme  covert  to  receive  and  take  the 
rents  and  profits  during  her  life,  for  her  sole  and  separate 
use,  and,  after  her  decease,  to  the  use  of  the  first  and  other 
sons  of  her  body,  then  to  the  daughters,  as  tenants  in  com- 
mon, with  other  Uke  limitations  to  other  femes  covert,  vest- 
ed the  legal  estate  in  the  trustees.  So,  here,  the  devise 
was  to  Stevens  and  his  heirs,  in  trust,  for  the  sole  and  se- 

(a)  1  Eq.  Cas.  Abr.  383;  S.  C.      pL  19;  3  Bro.  Pari.  Cas.  1 13. 
Vin.  Abr.  til.  «  Devise,"  ( C.  b.) 
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shall  have  to  her  separate  use  either  the  whole  or  parti^  1828. 
cukr  parts,  she  may  dispose  of  it  by  an  act  in  her  life^  or  will ; 
she  may  do  it  by  either,  though  nothing  is  said  of  the  man- 
ner of  disposing  of  it:  but  there  is  a  much  stronger  ground 
in  that  case,  than  can  be  in  the  case  of  real  estate,  because 
that  is  to  take  effect  during  the  life  of  the  husband ;  for, 
if  the  husband  survives,  he  is  entitled  to  the  whole,  and 
none  can  come  into  a  share  with  the  husband  on  the  sta- 
tute of  distribution.  Then,  such  an  agreement  binds  and 
bars  the  husband,  and,  consequently,  bars  every  body. 
But  it  is  very  different  as  to  real  estate:  for  her  real  estate 
will  descend  to  her  heir  at  law,  and  that  more  or  less  be- 
neficially ;  for  the  husband  may  be  tenant  by  curtesy,  if 
they  have  issue ;  otherwise  nfot :  but  still  it  descends  to  her 
heir  at  law:*'  and,  by  a  note  to  that  case  (a),  it  appears  that 
a  case  was  cited  at  the  bar,  where  a  real  estate  of  a  wife 
was,  by  settlement  before  marriage,  secured  to  her  separ- 
ate use,  and  as  if  she  were  a  feme  sole,  but  no  power  was 
given  her  to  devise  it,  and  she  made  a  will — Lord  Chief 
Justice  Willes,  having  consulted  the  other  Judges,  deter- 
auned  that  the  will  was  void;  and  the  estate  was  claimed 
hy  the  heir  at  law,  on  the  ground  that  a  woman  who  has  a 
Yeal  estate  to  her  separate  use,  cannot  be,  in  equity,  con- 
sidered as  the  absolute  owner  of  it.  Here,  no  power  of 
appointment  was  given  to  Sarah  Scott  by  the  will  of  her 
mother,  and  no  conveyance  was  made  to  her  by  the  trus- 
tee; the  legal  estate  therefore  remains  in  him,  until  a  con- 
veyance be  made  to  the  heir  at  law.  The  cases  referred 
to  by  Mr.  Sugden,  in  his  Treatise  on  Powers,  in  support  of 
the  position,  that,  where  a  married  woman  has  property 
settled  to  her  separate  use  without  any  restraint,  she  is,  in 
equity,  deemed  a/eme  sole,  and  may  dispose  of  it  accord- 
ingly, and  that  a  gift  to  her  separate  use  is  tantamount  to 
a  gift  to  such  uses  as  she  shall  by  deed  or  will  appoint,  re- 

(a)  2  Vez.  192. 
VOL.  I.  Z 
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1828.         late  to  persotial  property  only^  with  the  exception  of  that  of 
Bumaby  v.  Griffin  (a)^  where  the  question  was  as  to  the  va- 
lidity of  an  equitable  recovery,  the  tenant  to  the  pracipe 
being  made  by  a  married  woman,  which  Lord  Rosslyn  held 
to  be  good.     That,  however,  is  altogether  distinguishable 
from  a  devise  g^  will.     In  Fettiplace  v.  Gorges  {b\  the  be- 
quest Iras  of  *^  all  the  personal  estate  of  the  testatrix.**    In 
Parkesv.  White  (c),  the  estate  was  settled  to  the  separate  use 
aXKfeme  covert ,  and  she  had  an  express  power  of  appoint- 
ment. In  Rich  V.  Cociett{c[),  the  gift  or  bequest  was  of  per- 
sonal property,  vix^  money  in  the  funds.    So,  in  Wagstaffy» 
Smith  (e),  and  in  Sperling  y.Rochfort  (/),  a  doubt  was  rais- 
ed, whether  a  Court  of  equity  had  jurisdiction  to  permit 
a  married  woman  to  give  up  her  interest  for  life  in  a  trust 
fund  not  settled  to  her  separate  use,  nor  subject  to  her  ap- 
pointment ;  and  the  Court,  under  these  circumstanceis,  re- 
fused to  assist  the  husband.   In  Essex  v.  Atkins  (g),  a  grant 
of  an  annuity  by  a  married  woman  out  of  her  separate 
personal 'prape^y  was  established,  it  being  a  deliberate 
act,  and  she  a  firee  agent,  and  aware  of  what  she  was 
doi^g.    As,  therefore,  Sarah  Scott  had  only  an  equitable 
estate,  and  no  power  to  devise,  a  will  made  by  her  doring 
coverture  is  altogether  void,  or,  at  all  events,  could  h^ve 
no  operation,  unless  the  estate  had  been  previously  convey- 
ed to  her;  and  as  no  conveyance  was  made,  the  legal  estate 
still  vested  in  Stevens^  the  trustee;  and  although  it  may 
be  contended,  that  he  and  his  heirs  were  to  hoU  the  pre- 
mises, in  trust,  for  her  sole  and  separate  use,  and  to  con- 
vey the  same  to  her  and  her  heirs,  and  with  Uberty  for  her 
to  receive  and  take  the  rents,  and  give  receipts  for  the 
same,  or  appoint  any  person  to  receive  the  same  for  her. 


<a)  3Ve8.66.  (rf;  9  Ves.  368). 

(6)  1  Ve8.46.  (€)  Id.  620. 

(c)  11  Ve».209.  (J)  8  Ve«,164. 

ig)  14  Yfei.  642. 
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SB  tf  the  were  sole  and  unmaniedj  yet  there  is  no  power        188$> 
of  direetioB,  liautatiooi  or  appointment^  by  deed  or  will,  or 
any  othi^  writing  in  the  nature  of  n  wiUi  by  whUih  she 
nught  limit  and  appoint  the  same. 


Mr.  Seijeant  Janes^  in  support  of  lua  nde^-^-^nrflA  Seatt 
had  not  <Hily  a  legal  estate  in  the  premises  detised  to  ber» 
but  a  power  to  devise  in  fe^.  It  waa  evidently  the  in«- 
tention  of  the  testatriKi  Mwjf  Wilcox^  to  pwe  her  a  fee 
Anfia  m  the  premises^  The  sole  object  of  appointiiig 
a  trustee  was»  to  (Mrevent  the  interventioa  of  marital 
rights.  It  mnsif  be  admitted^  that,  if  5araA  SeoU  had 
been  tifeme  $ole,  ahe  would  have  had  a  legal  estate  in  fee 
simple,  by  vhrtue  of  which  she  might  have  devised  in  fiee. 
Although,  generally  speaking,  fifeme  covert  cannot  make  a 
wiB,  yet  here  there  was  a  limitation  to  a  trustee  for  the  se- 
parate use  of  Sarah  Scoii,  to  eowrey  and  assure  the  pre- 
swes  to  her,  inlse,  in  her  lifttme,  a^d  to  peimiiher  to  re-> 
ceive  the  rents  and  profits,  or  t^  appoint  aiqr  person  to 
receive  the  same,  as  if  she  were  sole  and  unmarried.  This, 
therefore,  was  e^valent  to  a  power  to  her  to  devise  the 
remainder  in  fee,  and  if  so,  th^  devise  to  her  husband  for 
life,  with  remainder  to  her  nephew  and  niece,  is  good.  The 
question,  then,  is,  whether  her  coverture  destroyed  her 
power  of  devising.  Although,  in]  Harion  v.  Harton,  the 
Court  held  that  the  legal  estate  wsiS  vested  in  the  trustees, 
yet  tbM  case  does  apt  apply>  as  there  there  was  no  devise 
to  the  wife  in  fee^  but  merely  that  she  might  receive  the 
rents  during  herJtfe,  snd,.after  het  decease,  to  the  use  of  the 
issue  of  her  body,  with  remainder  to  the  devisor's  own  right 
heirs,  in  fee.  And  Lord Ken^im  tls^e  said :  ''This provi- 
sion, it  appears,  was  nvide  m  ord^  to  secure  to  sev&paljemes 
^coverts  a  separate  allowance,  free  from  the  control  pf  their 
husbands;  to  effectuate  which,  it  is  essentially  necessairy 
that  the  trustees  should  take  the  estate  with  the  use  exe- 
cuted, otherwise  the  husband  of  each  taker  would  be  en- 
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1828.  titled  to  receive  the  profits,  arid  bo  d^feal  A^  very  object 
which  the  devisor  had  in  view.'*  And  on  that  dictum  heh 
ing  cited  in  argument  in  Doe  d.  Leicester  v.  Biggs  (a). 
Sir  James  Mansfield  said,  ''  he  had  always  understood 
that  decision  to  have  gone  on  the  ground  that  it  was  the 
case  of  a  feme  covert,  and  was  so  held  in  order  to  protect 
her,"  But  here  the  trustee  was  empowered  by  the  devise 
of  Mary  Wilcox,  to  convey,  assign,  and  assure  the  pre- 
mises to  Sarah  Scott,  her. heirs  and  assigns,  in  fee,  in  her 
Hfe-time ;  it  therefore  was  clearly  the  intention  of  the  former, 
that  she  should  have  the  whole  estate  in  fee,  and  if  so,  a 
power  in  her  to  devise  must  be  presumed,  in  order  to  aa*- 
tisfy  the  intent  of  the  devisor,  or,  in  other  terms,  although 
she  did  not  take  a  legal  estate  for  life,  yet  a  power  in  her 
to  devise  or  dispose  of  the  remainder  must  be  implied.  In 
Doe  d.  Player  v*  NiehoUs  (b),  a  testator  devised  to  trus- 
teesy  in  trust  for  his  only  son,  all  his  freehold  and  copy- 
hdid  lands,  to  be  tramrferred  to  him  as  soon  as  he  should 
attain  the  age  of  twenty *one;  and  in  case  he  should  die 
before  he  attained  duit  age,  then  to  A.  B,,  his  heirs  and 
assigns:  it  was  held,  that  the  trustees  took,  in  the  copyhold 
lands,  an  estate  for  years,  determinable  on  the  son*s  at* 
taining  the  age  of  twenty-one,  or  by  his  death  before  that 
period :  and  Mr.  Justice  Bayley  there  said  (e),  **  It  may  be 
laid  down  as  a  general  rule,  that,  where  an  estate  is  de- 
vised to  trustees  for  particular  purposes,  the  legal  estate 
is  vested  in  them  as  long  as  the  execution  of  the  trust  re- 
quires it,  and  no  longer;  and,  therefore,  as  soon  aa  the 
trusts  are  satisfied,  it  will  vest  in  the  person  beneficially 
entitled  to  it,'*  So  here,  the  testatrix,  Mary  Wilcox,  in- 
tended that  the  trustee  should  have  a  control  over  her 
daughter's  life-estate,  but  as  she  was  to  have  the  whole 
beneficial  interest  as  to  the  remainder,  her  coverture  ap* 
plied  only  to  her  Ufe  estate ;  and  even  if  the  fee  had  vested 

(a)  2  Tsunt.  111.  ,{Jb)  1  Bam  &  Cres.  336.  (c)  lb.  342. 
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in  the  trusted/  the  legal  estate  would  only  remain  in  him  1828. 
imtil  he  had  conreyed  it  to  the  devisee  according  to  the 
terms  of  the  will;  which  might  have  been  done  at  any 
time  daring  the  life  of  the  latter.  It  is  quite  dear  that 
the  defendant  may  obtain  relief  in  a  Court  of  equity,  and  9o«nr. 
although  it  has  been  said,  that  the  cases  cited  by  Mr.  iSli^ 
deB  in  support  of  the  position*  that  a  married  woman  having 
property  settled  to  her  separate  use  is  deemed  ^femewcie^ 
and  may  dispose  of  it  accordingly,  apply  to  personal  pro- 
perty only;  yet  the  same  principle  is  equally  appficable 
to  real :  and  a  gift  or  devise  to  the  separate  use  otdifeme 
4HMrt  is  tantamount  io  a  gift  to  such  uses  as  she  shall  ap> 
point' by  deed  or  will;  That  is  a  dear  ar.d  established 
rule  of  equity ;  but  hkte  the  main,  if  not  only  difficulty,  is, 
-wtiether  the  Court  can  presume  a  power.  No  precise 
:  WtlMs  are  necessary  to  create  it,  and,  on  the  prindple  that 
Hi  Court  of  law  will  always  endeavour  to  carry  into  efiect 
the  general  intent  of  a  testator,  a  power  must  here  be  pre- 
sumed i6t  Sarah  Scoti  to  devise  the  premises  conveyed 
to  her,  in  fee,  by  the  will  of  3fixry  Wilcox.  At  all  events, 
the  verdict  is  too  general  as  it  now  stands,  and  the  plain- 
tiff* must  elect  on  which  demise  it  is  to  be  entered  up. 

Mr*  Justice  Park. — This  case  appears  to  me  to  lie  in  a 
very  narrow  compass.  It  has  been  admitted  throughout 
the  whole  of  the  argument  for  the  defendant,  that  he  may 
obtain*  redress  through  the  medium  of  a  Court  of  equity, 
and  there  can  be  no  doubt  but  that  it  is  a  case  entirely  for 
diat  Court  to  decide.  It  has  not  been  denied  that  Sarah 
Scott  was  married  at  the  time  she  made  her  will.  The  legal 
estkte  was  not  vested  in  her  by  the  will  of  Mary  Wilcox, 
but  in  a  trustee,  during  her  life;  and  yet  she  devised  it  to 
h^r  husband  who  survived  her.  The  object  of  the  testa- 
trix, Mdrtf  WilcoXj  was  to  secure  to  her  diaughter  the 
rents  and  profits  of  the  premises  during  her  life,  and,  after 
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Mr.  Justioe  Gasblbb. — ^I  ^ntwftaiiied  no  deubt  in  thk 
cue  Bt  the  trial;  tuit  as  it  was  saidL  that  there  were  seyeral 
autborides  in  point  for  the  d^endant,  I  reserved  the 
question  for  the  ponsideraticm  of  the  Court;  and  I  still 
continue  of  the  same  opinion*  The  legal  estate^  und^ 
the  will  of  Mary  Wilcox,  vested  in  Charles  Stevens,  the 
trustee,  during  the  life  oi  Sarah  Scott  f  and  if  the  defend- 
ant cause  proceedings  to  be  instituted  in  a  Court  of  equity, 
the  trustee  and  heir  at  law  must  be  made  parties.  We 
are  not,  however,  bound  to  confine  the  verdict  to  one  de- 
mise ;  perhaps,  therefore,  it  might  be  better  to  have  it  en- 
tered up  on  the  second,  as  the  legal  estate,  after  the  death  of 
Sarah  Scott,  was  vested  in  her  brother,  the  second  lessor, 

as  her  heir  at  law. 

Rule  discharged* 
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devise,  and  as  the  legal  estate  was  vested  in  her  trustee         1898. 
during  her  life-time,  the  devise  by  her  to  h^  husband  was 
altogether  vmd. 

Mr.  Justice  Burrough.— *The  words  in  the  vriU  of 
Iftfry  Wilcox  conveyed  the  legal  estate  to  the  trustee,  and 
we  cannot  presume,  or  imply,  a  power  for  the  devisee  to  de- 
vise or  appoint,  during  her  life-time;  for  if  we  were  to  do  so, 
the  intent  of  the  original  devisor  would  be  defeated.  She 
intended  that  her  daughter,  Sarah  Scott,  should  be  pro- 
tected, at  all  events,  durii^  her  life,  from  the  debts  or  en- 
gagements of  her  then  or  any  future  husband.  I  am, 
therefore,  of  opinicm,  that  the  verdict  found  for  the  les- 
sor of'the  plaintiff  was  ri^blL 
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WedMndatf^    DoW  oh'^Hy  several  demises  oITLawrie  and  Glass  r.  D yb all. 

^*^-  ^  [H.  T.  6  &  7  G.  4.  Roll  358.] 

J.. HIS  i^as  an  action  of  ejectment. — The  premises  were 
the  plaintiff  de-  describe^  in^the  declaration  as  ''  twenty  messuages^  twenty 
^^m^l^^'  tenements^  twenty  yards,  twenty  outhouses,  and  one  acre 
twenty  une-  q£  land  with  the  appurtenances,  in  the  parish  of  St,  Luke, 
after  Terdict,       in  the  CQunty  of  Middlesex.'' — The  defendant  pleaded  the 

and  a  writ  oT  i  '^ 

error  brought      general  issue. 

in  the  iKyt  ^t  jije  i-rial   before  Lord  Chief  Justice  Best,  at  West- 

.  Bench,  this  ' 

I  Court  allowed      mtnster,  at  the  Sittings  in  £a«/^r  Term,  1826,  the  Jury 

amended,  by       fouud  a  vcrdict  for  the  plaintifT. — ^Damages  1^. 
wS^^'*lwVnty       The  defendant  brought  a  writ  of  error  in  the  Court  of 
tenements."        King's  Bench,  assigning  for  errors,  "  that  the  said  John 

Doc,  in  each  of  the  first  and  second  counts  of  the  said  declara- 
tion, complained,  that  the  defendant  ejected  him,  the  said 
John,  from  (amongst  other  things)  twenty  tenements^  which 
are  incorporeal,  and  a  description  of  property  f(Mr  which 
an  action  of  ejectment  is  not  sustainable;  and  the  de- 
scription is  too  vague  and  uncertain;  that  the  judgment 
was  given,  that  the  said  John  Doe  should  recover  his 
terms  of  and  in  the  said  twenty  tenements,  in  each  of  the 
said  counts  mentioned,  without  its  appearing  in,  by^  or 
from,  the  record  aforesaid,  in  respect  of  what  descrip- 
tion of  corporeal  or  incorporeal  tenements  the  said  John 
Doe  was  to  recover  his  said  term;  and  also,  that  the 
premises  sought  to  be  recovered,  were  specified  and 
stated,  in  the  declaration,  to  be  situate  in  the  parish  o{  St. 
Luke,  in  the  county  of  Middlesex;  whereas  there  are  two 
parishes  known  and  called  by  the  name  of  the  parish  o( St. 
Liike,  respectively,  in  the  said  county  of  Middlesex :  and 
there  was  nothing  on  the  record  by  which  it  appeared,  or 
could  be  ascertained,  in  which  of  the  said  parishes  the 
said  tenements  and  premises  were  situate,  &c.*'  To  this 
assignment  the  plaintiff  demurred,  shewing  for  cause : 
^'  That  it  is  double   and   multifarious   in   this,    to   wit 
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that  it  contains  an  assignment  of  errors  in  law,  and  an  1828. 
assignment  of  errors  in  fact;  namely,  that  the  defendant* 
ejected  the  plaintiff,  from,  amongst  other  things,  twenty 
tenements;  also,  that  the  said  judgment  is  given,  that  the 
plaintiff  ishonld  recover  his  terms  of  and  in  the  said  twenty 
tenements^  &c.,  which  are  matters  of  law;  and  also,  that 
there  are  two  parishes  known  and  called  by  the  name  of 
the  parish  ot  St.  Luke^  respectively,  in  the  said  county  of 
Middlesex f  which  is  matter  of  fact;  and  that,  by  the  rules 
of  law  and  pleading,  a  party  is  not  allowed  to  assign  error 
in  law  and  eriror  in  fact,  in  the  same  assignment  of  errors.** — 
The  def^dant  joined  in  demurrer;  and,  on  its  coming  on 
for  argument  in  the  last  Term,  the  Court  of  King's  Bench 
directed,  that  an  application  should  be  made  to  this  Court 
for  leave  to  amend  the  record. 

Mr.  Serjeant  Bompas,  on  a  former  day  in  this  Term, 
on  an  affidavit,  by  the  plaintiff's  attorney  and  his  clerk, 
stating  the  proceedings  in  the  cause,  and  that  the  words 
"  twenty  tenements'*  were  introduced  into  the  declaration 
by  a  mistake  of  the  latter,  without  the  knowledge  of  the 
former,  who  was  not  aware  of  such  mistake  until  some 
time  after  the  defendant  had  brought  his  writ  of  error, 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why 
the  plaintiff's  lessors  should  not  be  at  liberty  to  amend  the 
record  in  the  cause,  by  striking  out  the  words  "  twenty 
tenements,'*  where  the  same  occur,  or  to  enter  up  judg* 
ment  for  the  premises  in  the  declaration  mentioned,  ex- 
cluding "  twenty  tenements.'* 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  submitted, 
that  the  application  to  amend  the  record  should  have 
been  made  to  the  Lord  Chief  Justice,  before  whom  the 
cause  was  tried,  and  not  to  the  Court.  Although,  in 
Richardson  v.  MelUsh  (a),  where  a  general  verdict  was 

(a)  3  Bing.  334. 
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1628.  given  on  a  declaration,  some  of  the  counts  of  which  were 
bad,  an  application  was  made  to  the  Court  to  aiaeiMl  tbe 
posteOf  by  ^tering  up  judgment  on  a  single  count,  after 
argument  in  error  in  the  Court  of  King's  Bench: — -yet 
there,  the  cause  was  tried  before  Lord  Chief  Justice  Gtf" 
ford,  who  had  been  removed  from  this  Court  to  the  Rolls 
before  the  application  for  the  amendment  was  made,  and 
his  notes  were  accordingly  read  in  Court.  But  in  Ha/f^ 
rison  v.  King  (a),  where  a  verdict  was  taken  generally  Ibr 
the  plaintiff,  the  Court  refused  to  entertain  an  appticatioa 
for  entering  it  on  particular  counts,  according  to  the  evi« 
denca  of  the  Judge's  notes ;  and  Mr^  Justice  AbboU  thefe 
said,  **  If  this  were  to  be  considered  as  an  application  to  itlie 
Court,  I  should  have  no  hesitation  in  saying,  that  the  dsp- 
tion  could  not  be  entertained.  The  usual  icourse,  ia  caws 
of  this  kind,  is,  to  apply  to  the  Judge  who  tried  the  cause; 
when  that  is  done,  it  belongs  to  the  authority  of  the  Coulrt 
to  amend  the  record."  The  reason  that  the  applicatiw 
must  be  made  to  the  Judge  who  tried  the  cause  is,  that 
,he  may  refer  to  his  notes  of  the  evidence;  and  although 
here  the  word  tenemenis  wa^  introduced  improperly  into  the 
declaration,  yet  evidence  was  admissible  as  to  the  messuages 
and  other  premises  for  the  recovery  of  which  the  actic^ 
was  brought.  But  tbe  record  is  not  here,  'm  point  of  law; 
and  if  not,  the  Court  can  have  no  jurisdiction  to  make  the 
required  amendment.  By  intendment  of  law,  the  record  is 
in  the  Court  of  King*s  Bench,  to  which  the  cause  has 
been  removed,  a^  the  Chief  Justice  )ias  certified  that  jb^ 
has  sent  it  there ;  as,  therefore,  it  must  b^  considered  as 
legally  in  the  custody  of  the  officer  of  the  Court  of  Kings 
Bench^  and  as  the  motion  for  the  amendment  should  )ui^e 
been  inadp  to  the  Chiof  Justice  who  tried  the  cause,  tbe 
Court  will  not  interfere. 

Mr.  Serjeant  Bompas,  in  support  of  his  rulei  after  re* 

(a)  i  asm.  &  Aid.  161. 
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fermg  to  an  Ammymaus  case  {a)^  to  shew  that  the  record        1828. 
lenakiB  here,  although  the  cause  be  remored  to  the  Court 
of  Kimg*s  Bench  by  a  writ  of  error,  and  stating  that  that 
Court  had  directed  the  present  application  to  be  made, 
was  stopped  by  the  Court. 

Mr.  Justice  Pa&k. — ^With  respect  to  the  objection,  that 
the  application  should  have  been  made  to  my  Lord  Chief 
Justice,  who  tried  the  cause,  it  would  have  been  well 
ieoided,  if  the  amendment  depended  on  a  nuttter  of  &ct, 
wUeh  arose  at  the  trial;  such,  indeed,  is  the  usual  coarse. 
But  ihe  Judge  who  tried  the  cause  may  have  the  be- 
nefit t>f  the  advice  or  assistance  of  the  Court.  This, 
home^Hr,  is  not  a  qunstion  of  fiu^t,  but  af  law,  the  woid 
^  leneoseats"  having  been  improperly  introduced  into  the 
dedaration.  Although  in  Doe  d.  Stewart  v.  Denton  (il), 
it  was  hdd,  tiiat  ejectment  for  a  messuage  and  tenement 
was  good  after  verdict;  yet,  in  the  subsequent  case  of  Doe 
d.  Bri^hitw  v.  Plowman  (c),  the  Court,  on  a  review  of 
aD  the  authorities,  held  otherwise,  and  that  the  objection 
was  good  in  arrest  of  judgment;  and  Popham  {d),  is  there 
referred  to  by  the  reporter,  where,  on  an  issue  joined 
in  ejectment,  and  a  verdict  for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment,  because  the  ejectment  was  de  mes- 
suagio  we  tenemento;  and  ejectment  does  not  lie  de  te- 
nemento,  nor  de  messuagio  et  tenemento.  Besides,  tiie 
Court  of  King's  Bench  directed  this  application  to  be 
made  to  us;  and  although  it  has  been  contended  that 
we  have  no  jurisdiction,  yet  that  point  was  most  fully 
considered  in  Richardson  v.  MeiUsh^  where  we,  hav- 
ing amended  the  postea,  after  argument  in  error  in  the 
Court  of  King*s  Bench^  ordered  the  judgment  roll  to  be 
amended  conformably  to  thepo«/ea,  after  judgment  in  er- 

(«)lSalk.  49.  (e)l  East,  441. 

(ky  1  Tenn  Rep.  1 1 .  (d )  P.  197. 
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rbif  ^t^l^  of  reeord  (a);  WhtetfcWthat  Goart  has  §tnee 
done 'it,  hf  tidt  fot  ine  t6  enquirt ;'  but  it  !s  too  much  to-  call 
ott'tis  tb' dtr^um  dnr  judgm6flt  in  so  recent  acase/snd 
wh^ye  we  did  not  act  without  due  consideration.   ' 


I  ) 


I : 


Mr.  Justice  Burrouoh. — I  remember  a  similar  Uppli- 
ctftionf'io  tfeii- Court,  independently  of  Richardson  ▼.  Met- 
ihhi '  wH^e  the  amendment  was  allowed  • 

f '  Mr;'Ju^tt<^  Oasblee. — I  am  of  opinion,  that  the  jfte^etit 
aplpfic^tibn '  need  not  hare  been  made  to  my'Lord  Chitf 
Justice.  No  difficulty  was  raised  at  the  trial  $'iihd'th&  Ml- 
jection  is  now  founded  on  the  inaccuracy  of  the'^i^cM^:  ' 
It  is  quite  clear,  that  ejectment  will  not  lie  for  a  tenement,  as 
it  is  aifi  uncertain  description  of  property ;  inOr  'Ai  It  Wii4'  ^- 
properly  introduced  into  the  declaratioi^,'it  tti^U  kiriick' 
Otf(i,'fb^  iSte  plaintiflPmay  recover  less  than  hie  d^idrMftifi 


» •• 


•  •  I : 


.  a^ 


i^ule  absolute  upon  payment  of  the  <?ost| 
of  the  amendment. 


f «}  See  d  Bing.  346. 


I     J    «...    O/JJ  ■ 


Thunday^ 
Feb.  7tk 

Id  an  action  by 
the  owners  of  a 
■hip  against  a 
broker  emploj- 
ed  by  them  to 
procure  a  cargo^ 
the  Court  re- 
vised to  order 
the  latter  to  al- 
low the  former 
to  inspect  or 
take  a  copy  of 
a  letter  re- 
ceiired  by  him 
from  a  corres- 
pondent abroad, 
although  he  act- 
ed as  such  bro- 
ker at  the  time. 


-i 


^■11- 


Rows  and  Others  v.  Howj»ek.*  ' 

x  jFIE  plaintiffs  were  the  owners  of  the  ship  Henry\  and 
Rov^Cy  as  the  managing  owner,  employed  the 'detetid^t  in 
-r#jwf/1ast,  as  the  broker,  to  procure  freiglit:  shoWl^ii^- 
wardls,  the  defendant  put  a  letter  into  2iotreVliandsjlAiited 
St.  Fincenfs,  23rd  February,  1827,  signed  by  on^  6rinkit 
merchant  there,  addressed  to  the  defendant,  stating 'tha't'lie 
had  two  vdssels  to  load  for  London  in  all  next  mohdij  and 
that  he  would  undertake  to  load  a  vessel  of  200  tons,  to  ^ 
in  all  the  month  of  June  next,  for  100  guineas.  In  conse- 
quence of  this  letter,  and  the  representation  of  the  defend- 
ant, the  plaintiffs,  on  the  12th  May^  sent  out  the  ship  Hei^ 


-:•        t..-.ft.-. 


•   r* 


I 


^Pl^  9^fifl$dAvit  of  these  fiiets,  Mr.  Serji^ant  Jone^^  m  the 
If9t  Xcm»  .obtained  a  rule  calling  on  the  defendant  or,  bi| 
attfirpejf  |to  shew  caiise  why  he  should  not  produce  to  the 
plaintiffs*  attorney  the  above  letter^  dated  the  9th  March, 
IBS7,  and  bearing  the  London  post-matk  of  the  9th  May 
following,  and  why  the  plaintiffs*  attorney  should  not  be  at 
liberty  to  inspect  and  take  a  copy  thereof^  as  far  as  it  re- 
lated to  the  ship  Henri/. 

* 

Mr.  Serjeant  Wilde,  now  shewed  cause,  and  after  ob- 
serving on  the  vagueness  and  insufficiency  of  the  affidavit 
on  which  the  appUcation  was  founded,  as  it  did  not  ^ta^p 
for ,  what  cause  the  action  was  brought,  or  that  the  plaii^r 
tiffs  required  the  production  of  the  letter,  in  order  to  ena- 
ble.them  to  declare,  or.  for  what  other  purp|M?e  they  want; 
ed  it ;  and  relying  on  the  case  of  RtUcUffe  -^  Bleashy  {a\ 
where  the  principle,  as  to  requiring  a  par^  to  produce, 
or  furnish  a  copy  of,  a  written  instrun^ent  in  hjis  possession, 
was  fully  and  clearly  established,  was  stopped  by  the  Court, 
who  called  on — 

(a)  3  BiAgp  14a 
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fy  io  4$(.  Vim^enfs,  fpr  the  purpose  of  bringing  bpiw  Wg^F* 
%Qme  time  after  the  ship  had  sailed,  JSoto^  calkrf  pn,,tib|? 
defendant,  ta  learn  if  he  had  heard  any  thing  abput^  \x^t 
when  he  shewed  him  a  letter,  dated  the  :9th  .ibTar^ 
1827,  and  marked  with  the  London  post-mark  of  the 
9th  May 9  and  indorsed  as  having  beenjqeQeiye^hy  .the 
defendant  on  the  12tb,  in  which  Grant  sta^  .that,  ^e 
would  not  recommend  sending  out  any  sbjp^ji  pis  (th^/ creeps 
had  fiuled.  The  plaintiff /2ot&^  lately  applied  to  the  de^ 
Smdant  to  produce  the  letter,  which  he  refus^tQidobihut 
prodiiqed  a  duplicate,  which  Ixe  said  was  the  only  tett^  rer 
ceive4ijby. him  from  Grants  dated  in  ilfarcAlaat^  and.wfhich 
boce  t^e  Xonoltm  post-maik  of  the  16th  May^  ISZJ. 


A 


HOWDEK. 


SS6  CAMBB  tn  mUMT  TBStMf 

1828.  Mr.  Serjeant  Jones  to  snpport  bk  rule.  — It  must  be  ad- 

'     "^     ^      mitted,  tbat^  unless  a  party  has  an  interest  in  an  instrument 
«.  which  he  seeks  to  inspect  or  to  have  produced,  the  Court  will 

not  interfere ;  but  here  the  plaintifis,  as  the  owners  of  a 
ship,  confided  in  the  defendant  as  their  broker;  and  all  let- 
ters,  papers,  and  documents  relating  to  her  or  to  the  Toyage 
on  which  she  was  engaged,  should  be  disclosed  and  commu- 
nicated to  such  owners;  and  if  the  contents  of  the  letter  in 
question  had  been  made  known  to  the  plaintiffs,  they  would 
not  have  sent  the  ship  out  to  St.  Vincent's*  The  defend- 
ant must  be  considered  as  an  agent  acting  for  his  principals ; 
and  if  so,  he  holds  the  letter  for  them ;  and  the  plaintifts  can- 
not safely  proceed  to  trial  without  inspecting  it,  or  hariDg 
a  copy  of  it  previously  furnished  to  them.  The  plaintifis  are 
cleariy  parties  interested ;  and  therefore  the  defondant  has 
no  right  to  withhold  the  letter.  In  Gigner\\lSmylff(^f 
the  plaintiff  having  entered  into  a  contract  with  anaoe- 
tioneer,  for  the  purchase  of  land  by  auction,  and  made  a 
deposit  in  part  of  the  purchase  money,  and  aftarwaids 
brought  an  action  against  the  defendants  (the  vendors)  for 
interest,  for  not  completing  the  purchase  acc^^dingto  tlie 
conditions  of  sale,  the  Court  ordered  the  defendants  to 
produce  the  contract,  for  the  purpose  of  the  plaintiff's  in- 
specting ity  or  getting  it  stamped.  So*here,  as  the  fflain- 
tiffs,  as  the  owners  of  the  ship,  employed  the  defendant  as 
their  broker,  and  acted  entirely  on  his  representations,  they 
must  be  considered  as  standing  in  the  situation  of  princi- 
pal and  agent;  and  if  so,  the  latter  holds  the  Ittter  in 
question  on  behalf  of  the  plaintiffs,  and  by  their  consent; 
or,  at  all  events,  in  trust  or  ccmfidence  for  them. 

Mr.  Justice  Park. — I  am  of  opinion,  that  there  is  no 
ground  for  this  motion.  The  principle  on  wliick  such 
applications  are  founded,  was  fully  considered  in  Rai' 

(*)  6B.Moorc,71. 
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tXiffe  T.  BleoBhy^  where  my  Lord  Chief  Justice  gave  a  1828. 
learned  and  elaborate  opinion;  and  we  should  act  in  direct 
opposition  to  it,  if  we  were  to  make  this  rule  absolute.  It 
has  been  said,  bowerer,  that  the  plaintiffs  have  an  inter- 
est m  all  papers  and  documents  belongbg  to  their  ship; 
but  the  letter  in  question  forms  no  part  of  such  documents, 
it  il  was  received  by  the  defendant  in  the  course  of  cor- 
respondence between  him  and  a  third  person  residing  at 
Si.  Vineewi^M;  and  we  cannot  compd'^'a  copy  of  such  cor- 
nspondence  to  be  furnished  by  the  defendant,  to  supply 
eviclenoe  against  himself.  If  the  plaintiffs  think  proper, 
1st  ihciK  go  to  trial,  and  give  the  defendant  notice  to  pro- 
dues  the  letter^  It  may,  in  some  cases,  be  said  that  a 
plahitiff  «snnot  declare  without  the  previous  inspection  or 
pitidiietioii  of  an  instrument;  but  it  does  not  appear  that 
liie  letter  in  question  is  wanted  for  that  purpose.  It  is 
trae^  thsi,  if  two  parties  execute  one  deed  or  instrument, 
the  one  who  has  it  holds  it  as  trustee  for  the  other,  on  the 
gNmnd  that  diey  have  both  an  interest  in  it.  The  case  of 
Gftgner  v.  Bayly  appears  to  me  to  have  no  bearing  on 
die  present,  as  there  the  plaintiff  required  the  contract  to 
be  produced  for  the  purpose  of  getting  it  stamped;  but 
here  the  defendant  cannot  be  compelled  to  give  the  plain- 
tiffs a  copy  of  the  letter  in  question;  which  may,  if  in  his 
liuids,  be  given  in  evidence  at  the  trial. 

Mr.  Justice  Bubjiouoh  and  Mr.  Justice  Gaseleejcou- 

• 

Cttfrmg— 

Rule  discharged  with  costs. 


iS8  CASES  IN  HILARY  TERM| 

1898. 

^^Hf^^  Smith  and  Others  v.  Backwell. 

In  an  actUm  J[  HIS  was  an  action  brought  by  the  plaintiffs  against  the 
dnwl^^bffl  defendant,  the  drawer  of  a  bill  of  exchange,  for  SOO/. 
of  exchange,  he  The  declaration  was  in  the  common  form.    The  defendant 

pleaded  the  de- 

HTery  of  twenty  pleaded: — **  that  after  the  making  of  the  several  promises 
whMjnw^dsftc-  And  undertakings  in  the  declaration  mentioned,  to  wit^  on 
^rTreftiaed  ^^'*  ^^  ^^'^  ^^^  defendant  delivered  to  the  plaintiffs  twen- 
to  allow  the        ty  pipes  of  port  wine,  in  full  satisfaction  and  discharge  of 

plaiotlnll  to  toRI 

judgment,  ai  for  the  several  promises  &c.  in  the  declaration  mentioned, 

aitiboi^^f  was  ^^^  ^^  ^'  damages  and  sums  of  money  thereupon  due, 

iworn,  tha  the  owing,  or  accrued ;  and  which  said  twenty  pipes  of  port 

ther  fiOfe.  wine,  the  plaintiffs  then  and  there  accepted  and  reoelvM 

ibr  a  rule  to  of  and  from  the  defendant,  in  full  satisfaction  and  discharge 

mattenT^  of  the  said  several  promises  &c.,  and  of  all  damages  and 

aubtunce  of  the  gums  of  money  as  aforesaid;  and  this  &c.,  wherefore  &d.** 

pleai  mutt  be 
stated  to  the 

STnTf^to  Mr.  Serjeant  Stephen,  on  a  former  day  in  this  Term,  ob- 

''^^*  tained  a  rule  calling  on  the  defendant  to  shew  cause,  why 

the  plaintiffs  should  not  be  at  liberty  to  sign  judgment  ii? 
this  cause,  as  for  want  of  a  plea,  on  the  affidavit  of  one  o 
the  plaintiffs,  which  stated,  that  the  plea  was  wholly  fids 
and  untrue  in  substance  and  matter  of  fact;  that  tl 
defendant  never  had^  delivered  to  the  plaintiffs,  ofi  to  tl 
best  of  the  deponent's  knowledge,  information,  and  beii 
to  any  or  either  of  them,  twenty  pipes  of  port  wine,  o^  t 
port  wine,  in  satisfaction  or  discharge  of  the  pronriaei 
undertakings  in  the  declaration  mentioned,  or  on  any  oi^ 
account;  and  that  the  plaintiffs  never  did  accept  or  vet 
from  the  defendant  the  said  twenty  pipes  of  port  win 
any  other  port  wine,  or  any  other  matter  or  thing,  in 
faction  or  discharge  of  the  said  promises  and  undertal 
or  otherwise. 

Mr.  Serjeant  Spankie,  now  shewed  cause* — The 
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accord  and  satisfaction,  as  pleaded  in  tbb  case,  is  an  usual         1828. 
and  ordinary  plea,  and,  if  true,  is  an  answer  to  the  ac- 
tion,   and  the  plaintiffs  cannot  call  on  the  defendant 
to  veriiy  bis  plea.     It  must  be  observed,  that  he  baa  not 
pleaded  the  general  issue.  If  be  had,  he  could  not  have]put 
both  pleas  on  the  record  without  leave  of  the  Court,  but 
as  be  confined  himself  to  one  only,  he  bais  pleaded  it  at 
his  peril;  he  required  no  time  for  pleading.     In  Blew* 
itt  V.  Marsden  (a),  where  a  sham  plea  was  pleadied,  of  judg- 
ments recovered  in  the  Court  of  Pie  Poudre  in  Bartholomew 
FaiTf  in  terms  palpably  fictitious,  and  out  of  the  regular 
courscj  the  Court  said,  that  there  might  be  occasions  where 
they  would  not  enter  into  any  question  as  to  a  plea  of 
■J[tt4giiient  recovered  pleaded  in  the  usual  form,  upon  mo- 
.  tUNDU    Here,  the  plea  was  in  the  usual  form,  aiid  the  plain- 
;  tifib  are  not  put  to  any  expense.     It,  therefore,  falls  with- 
in the  rule  now  laid  down,  and  adopted  by  both  Courts, 
that,  unless  a  false  plea  be  calculated  to^'raise  issues  re- 
quiring different  modes  of  trial,  or  be  sojngeniously  drawn 
as  to  perplex  the  plaintiff,  or  make  it  necessary  for  his  at- 
torney to  consult  counsel,  and  thereby  cause  delay  and 
expense,  the  plaintiff  will  not  be  allowed  to  disregard  it, 
and  sign  judgment.     Although  in  Bichley  v.  Ptoone{b), 
the  Court  permitted  the  plaintiff  to  treat  a  plea  of  this  de- 
scription as  a  nullity,  and  to  sign  judgment  as  for  want  of 
a  {dea«  on  an  afiidavit,  stating  that  it  was  altogether  false; 
yet  that  case  was  expressly  over-ruled  by  Merington  v. 
Becket  (c),  where  a  plea  precisely  similar  was  pleaded,  and 
the  Court  said,  that  the  case  oiRicfdey  v.  Proone  was  de- 
dded  on  the  authority  of  what  fell  from  Lord  Holty  in 
Pierce  v.  Blake  (d),  which  was  only  an  authority  to  shew, 
that  an  attorney  who  puts  a  iklse  plea  upon  the  record 

(a)  10  East,  237.  (c)  2  Bam,  &  Crcs  81;  S.  C. 

(A)  1  Bani.  &  Crcs.  286;  S.  C.      3  Duw.  &  Ryl.  231. 
2  Dow.  &  RyL  661.      .  .  W  2  Salk.  516. 

VOL.  I.  4  A 
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■isy  be  fined ;  that  it  was  very  deairahle  that  the  proceed- 
ings should  not  he  productive  of  unnecessary  expense  Mid 
delay ;  but  that  it  was  equally  important  that  that  object 
should  be  efiected  without  breaking  in  upon  any  eatabUsh- 
ed  principles^  which  would  be  the  case»  if  a  defendant  were 
to  be  compelled  to  verify  hb  plea ;  and  Mr,,  now  Loird  Chtef5 
Justice  Best,  is  reported  to  have  said  (a) :  *'  The  inclinatian 
of  my  opinion  is,  that  Michley  v.  Proane  was  erroneously 
decided.    I  think  the  plea  in  that  case  should  not  have  been 
set  aside  in  the  first  instance,  but  that  the  attorney  should 
have  been  called  upon  to  state  on  whose  authority  he 
pleaded  it.**    And  in  Young  v.  Gadderer  (6),  where  the  der 
fendant,  in  an  action  against  him  as  acceptor  of  a  bill  of  ex- 
cli^DgGy  pleaded  a  plea  of  judgment  recovered  for  the  same 
debt|  the  Court  refused  to  set  it  aside  a*  being  a  sham 
plea,  or  to  pennit  the  plaintiff  to  sign  judgment,  although 
it  was  sworoy  that  the  defendant  had  admitted  the  debt,  and 
had  made  repea^d  promises  to  the  plaintiff  to  pay,  after 
he  had  been  served  with  process  in  the  action*    And  Mr* 
Justice  Pa0^  there  said  (c) :  ^'  The  plea  put  upoa  the  re- 
cord i9  the  commoa  plea  of  a  judgment  recovered,  which 
is  an  ordinary  defence,  and  we  are  not  to  assume  that  it  i» 
fake^;"  and  Mi*  Justice  Burrough  s^d^dii  ''The  Court 
9iust  a^tfaece  to.  theii!  former  and  establbbed  pragtice,  and 
nol^  injtr^dmc^  %  new  rule  on  a  ipotion.  of  this  description^ 
whicbj  at  all  events,  thcty  have  a  disgjcetion  to  grant  or 
pot." 

Mr.  Seigeant  Stq^iksn^  in  support  of  his  rule.— This  ap- 
pUcatipn.  is  not  unprecedented.  The  motion  was  precisely 
similar  in  Sichley  v.  Proone,  wheoe  the  plea  was  identi- 
cally the  same  as  the  present,  and,  although  the  Courts 
in  the  subsequent  case  of  Merington  v.  Becket,  were  of 


(a)  3  Dow.  &  Ryk  Sd3.  Bing.  380. 

(6)  8  B.  Moore,  4Bh  S.  C.  1         (c)  8  B.Moors^43BL 
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opinion  that  that  cas^  was  erroneouslj  decided,  yet  Lord         1828. 
Chief  Justice  ^660^/  mentioned  the  case  again,  after  the      ^     "     ' 

Smith 

rule  had  been  discharged,  and  said  (a) :  "  We  haYe  delibe-  v 

rated  further  upon  this  point,  and  we  are  of  opinion,  that       ^«*^"'*" 
the  Court  has  no  power  to  demand  of  a  suitor  an  affi- 
davit that  his  plea  is  true.    We  have  also  considerable 
doubt,  whether  the  Court  would  be  justified  in  calling  on 
an  attorney  to  shew  by  whose  authority  he  pleads  a  dila- 
tory plea,  because  that  would,  in  all  probability,  be  requir- 
ing him  to  divulge  the  confidential  communications  of  his 
client*    We  now  wish  it,  therefore^  to  be  Understood,  that 
we  lay  down  no  general  rule  on  this  subject ;  we  think  it 
better,  for  the  present,  to  let  the  practice  remain  as  it  is ; 
and  we  intend,  at  our  earliest  convenience,  to  consider  what 
mode  can  be  safely  adopted,  either  by  the  Court  in  the  ex- 
ercise of  its  own  jurisdiction,  or  by  recommendation  to  the 
Zjegislatare  for  their  interference,  to  remedy  the  evils  at 
present  complained  of.**    In  T^anku  v.  Vandermoolen  (6), 
where  the  defendant,  to  a  declaration  in  assumpsit  for 
goods  sold  and  delivered,  and  the  money  counts,  pleaded, 
to  the  former  counts,  a  judgment  recovered,  and  to  the 
latter,  payment,  the  Court  allowed  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea,  and  ordered  the  defend- 
ant, or  his  attorney,  to  pay  the  costs  of  the  plea  and  of  the 
application,  on  the  ground  that  it  was  calculated  to  raise 
issuesVequiring  different  modes  of  trial.  And  in  Bartley  v. 
Godslake  (e),  where  the  defendant  pleaded  a  sham  plea, 
so  as  to  make  it  necessary  for  the  plaintiff's  attorney  to 
consult  counsel,  the  Court  suffered  the  plaintiff  to  sign 
judgment,  and  made  the  attorney  pay  the  costs.     So,,  in 
Shadwell  v.  Berthoud  (d),  the  Court,  in  a  like  case,  on  an 
affidavit  that  the  plea  was  fake,  allowed  the  plaintiff  to 

{a)  3  Dow.  &  Ryl.  233.  (rf>  6  Burn.  &  Aid.  750;  S.  C. 

(6)  2  Bam.  &  Aid.  197.  nomtne    Shadholt    v.    Berth&nd, 

(c)  Id.  199.'  1  Bow.  &  Ryl.  446. 

Aa2 
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1828.  sign  judgment ;  as  also  in  Bod^  v.  Johnson  (a) ;  and  in  Cot" 
bett  V.  Powell  {b),  which  was  an  action  of  debt  on  bond^  by 
an  executor,  the  defendant  pleaded  an  assignment  of  the 
bond,  before  the  death  of  the  testator,  and  payment  to  the  as- 
signee ;  the  plaintiff,  in  his  replication,  took  issue  on  the 
payment  to  the  assignee ;  and  a  similiter  was,  according  to 
the  ordinary  practice,  added  in  the  office,  and,  after  notice 
of  trial  given,  the  defendant  struck  out  the  similiter,  and 
demurred  specially  to  the  repUcation ;  on  an  affidavit  that 
the  plea  was  false,  the  Court  held,  that,  notwithstanding 
the  plaintiff's  delay,  he  might  sign  judgment  as  for  want  of 
a  plea.  In  Young  v.  Gadderer  there  was  no  affidavit  that 
the  plea  was  false.  Here,  however,  it  is  expressly  swbni 
to  be  so ;  and  the  obvious  tendency  of  the  plea  is,  to 
vex  the  plaintiffs,  and  throw  them  over  the  Term*  In 
BlewUt  V.  Marsden  (c),  the  Court  first  reprobated  the 
practice,  wfaidi  had  then  lately  grown  up,  and  was  con- 
tinually increasing,  of  loading  and  degrading  the  rolls  of 
the  Court  with  sham  pleas,  by  which  it  sometimes  hap- 
pened that  the  time  of  the  Court,  which  ought  to  be  bet- 
ter employed,  and  was  sufficiently  engaged  with  die  red 
business  of  the  suitors,  was  taken  up  in  futile  investigations 
of  nice  points  which  might  arise  on  demurrers  to  svoh 
sham  pleas ;  and,  therefore,  in  order  effisctually  to  put  a  stop 
to  this  practice  in  future,  they  allowed  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea,  and  made  his  attorney  pay 
all  the  costs  occasioned  by  the  plea,  and  the  costs  of  the 
rule  for  correcting  the  proceedings.  Although  a  plea  of 
judgment  recovered  may  frequently  be  a  true  plea^^et^  as 
accord  and  satisfaction  may  be  given  in  evidence  under 
the  general  issue,  and  is  seldom  pleaded,  otherwise  than  as 
a  sham  plea  for  delay,  the  Court  ought  not  to  toleorate  it 


(fl)  5  Bam.  &  Aid.  751,  n.  3.         6  Barn.  &  Aid-  761,  n. 
(6)  1  Dow.  &  Ryl.  448;  S.C.         (c)  10  East,  237. 
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when  it  is  swonii  as  here,  that  it  is  altogether  fake,  and         1828. 
when  ft  is  evidently  merely  pleaded  for  delay. 

f 
Mr.  Justice  Park. — The  Court  cannot  comply  with  the 
terms  of  this  motion,  although  I  very  much  regret  tt.  If 
this  be  a  sham  plea,  it  is  to  be  lamented  that  it  has  been 
put  upon  the  record ;  and  there  is  no  doubt  but  that  it  is  so, 
as  one  of  the  plaintiffs  has  expressly  so  sworn,  and  the  de- 
fendant has  not  attempted  to  answer  the  affidavit.  There  is» 
however,  only  one  instance  where  the  Court  required  an  affi- 
davit from  the  defendant  in  verification  of  his  plea.  BlewiU 
N.MarMdeUy  which  was  decided  in  1808,  was  a  case  wholly 
difierent  from  this.  Here,  as  there  is  no  inconsistency 
ia  the  plea  of  accord  and  satisfiaMsticm  by  delivery  of  wine, 
.i^hich  is  in  the  ustial  form,  we  cannot  say  that  there  is  any 
fdHaby^  oor  that  it  is  fictitious  on  the  face  of  it;  whereas, 
Aere,>  the  defendant  pleaded  judgments  recovered  in  the 
Court  of  Pie  Poudre^  in  Bartholomew  Fair;  and,  on  my 
applying  for  a  rule  to  shew  cause  wby  the  plaintiff  should 
not  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea, 
treating  it  as  a  nuUity,  it  being  palpably,  and  upon  the  face 
of  it,  a  sham  plea,  the  Court  said,  that  there  might  be 
occasions  where  they  would  not  enter  into  any  question  as 
to  the  truth  of  a  plea  of  judgment  recovered  pleaded  in  the 
usual  form,  upon  motion,  but  await  the  time  for  producing 
the  roll,  when  such  a  plea  would  be  regularly  disproved. 
To  that  I  fully  accede.  I,  therefore^  think  that  we  should 
overstep  our  authority,  if  we  were  to  yield  to  this  ajfi- 
plicafehMQ.  The  case  of  Richley  v.  Proone  appears  to 
have  been  heard  and  determined  at  the  Sittings  in  the 
Court  of  King's  Bench  after  Term,  in  the  absence  of 
the  Lord  Chief  Justice,  and  that  Court,  without  as- 
signing any  reasons,  made  the  rule  absolute.  But  in 
the  subsequent  case  of  Merington  v.  Becket,  that  of 
Richley  v.  Proone  was  fully  considered,  and  the  Court, 
after  hearing  counsel  in  support  of  and  against  the  rule, 
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1828.  Bhid,  that  the  case  of  Riehley  ▼•  Proone  waa  decided  upon 
the  authority  of  what  fell  from  Lord  HoU,  in  Pierce  t. 
Blake  {a)y  which  was  only  an  authority  to  shew  that  an  at- 
torney, who  puts  a  false  plea  upon  the  record,  may  be  fin- 
ed; and  on  a  subsequent  day,  Lord  Chief  Justice  Abbait 
said,  that  caUkig  upon  an  attorney  to  shew  by  what  au- 
thority he  put  a  sham  plea  upon  the  file,  might  not  be  ef- 
fectual, and  that  the  Court  would  ccmsider,  whether  some 
means  eould  not  be  adopted  for  the  prevention  of  sham 
pleading,  without  breaking  in  upon  any  established  prin- 
ciple :  but  that  until  some  such  regulation  could  be  de- 
vised, the  practice  must  remain  as  it  had  been  theretofore. 
In  Y&img  V.  Gadderer,  in  an  action  against  the  defen- 
dant, as  acceptor  of  a  bill  of  exchange,  this  Court  refused 
to  set  aside  a  plea  of  judgment  recovered,  as  being  a  eham 
pka,  or  to  permit  the  plaintiff  to  sign  judgment,  although 
it  waa  Bwom^  that  the  defendant  had  admitted  the  debt, 
and  had  made  repeated  promises  to  the  plaintiff  to  pay,  lifter 
he  had  been  served  with  process  in  the  action ;  and  that 
case  was  not  decided  without  due  consideration.  In 
Bones  v.  Punter  (6),  an  action  on  a  bill  of  exchange, 
the  defendant  pleaded,  to  the  whole  declaration,  JfEfinf, 
a  judgment  recovered  in  this  Court,  and,  secondty;  by 
leave  of  the  Court,  the  delivery  of  a  hogshead  of  ti^Mdco 
in  satisfaction ;  the  Court,  on  the  p)amtiff*s  producing  an 
affidavit  of  the  falsehood  of  the  pleas,  permitted  him  to  sign 
judgment;  but  there  the  pleas  were  such  as  raised  two  di^ 
tinct  issues,  requiring  different  modes  of  trtal>  which  brdiight 
the  case  within  the  rule  then  recently  adopted,  viss.  that,  if  a 
false  or  sham  plea  were  calculated  to  raise  issues  requiring 
different  modes  of  trial,  or  were  so  ingeniously  drawn  as  to 
perplex  the  plaintiff,  or  make  it  necessary  for  his  attorney 
to  consult  counsel,  and  thereby  cause  delay  and  expense, 

(a)  2  Salk.  516.  (6)  2  Bam.  k  AM.  777. 
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the  plaihtiff  might  sign  judgment  at  for  Want  of  a  plea. 
There,  too,  the  Court  obserTed,  that  the  ruk  to  plead 
double  was  granted  as  a  matter  of  course ;  that  it  had  been 
improperij  obtained ;  and  that,  it  appearing  (on  affidavit) 
that  the  pleaa  were  false,  the  plaintiff  was  entitled  to  sign 
judgment.  In  future,  on  a  motion  for  a  rule  to  plead  se- 
veral matters,  we  shall  require  the  substance  of  die  pleas 
to  be  stated  to  us,  in  order  to  ascertain  whether  they  are 
fit  pleas  to  be  put  on  the  record  or  not;  and  if  a  party  be 
under  terms  to  plead  issuably,  the  Court  always  exercises 
a  control  over  the  pleas  intended  to  be  filed,  and  imposes 
terms  accordingly.  Here,  however,  the  defendant  has 
pleaded  one  plea  only,  and  was  under  no  terms  to  plead. 
I  am,  therefore,  bound  to  yield  to  the  authority  of  Me- 
ringtan  v.  Becket,  and  trust,  in  the  words  of  Lord  Chief 
Justice  Abbott f  that  some  regulation  may  be  made  to  pre- 
vent sham  pleading,  without  breaking  in  upon  any  esta<> 
blished  principles.  * 

Mr.  Justice  Burrouoh. — I  object  to  this  motion  in  toto, 
and  it  appears  to  me  that  there  is  no  colour  or  foundation 
for  it.  If  this  rule  were  made  absolute,  it  might  hereafter 
be  said,  that  a  defendant  shall  not  plead  the  general  issue 
without  verifying  it  by  affidavit.  This  form  of  plea  is  some- 
times more  convenient  to  a  plaintiff  than  the  general  issue; 
because  it  puts  only  one  fact  in  issue,  and  it  lies  with  the 
defendant  to  prove  his  case.  The  Court,  in  the  late  case 
of  Young  V.  Gadderer,  refused  to  set  aside  a  plea  of 
judgment  recovered,  although  the  defendant  admitted 
the  debt,  and  promised  the  plaintiff  to  pay,  after  he  was 
served  with  process;  and  here,  the  plaintiffs  may  rule 
the  defendant  to  abide  by  his  plea,  which  will  be  most 
beneficial  for  them.  We  therefore  never  ought  to  dis- 
turb such  a  plea;  and  the  true  ground  of  distinction  is, 
that  pleas  in  abatement,  which  are  brought  only  for  delay, 
must  be  verified  by  the  oath  of  the  party. 
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1828.  Mr.  Justice  OASSLEe;-^!  am  of  the  some  opinion.     So 

long-  >i8  a  judgment  recotered  is  permitted  to  be  pleaded, 

I  see  no  reason  why  this  plea,  which  is  equally  common, 

srhotild'ndtbe^  allowed  also.     It  involves  no  difficulty,  nor 

is  it  S(y  sabtSly  framed  as  to  require  the  advice  of  connsd, 

not  does  if  rfeiise  two  distinct  bsues,  so  as  to  require  dif- 

ftnrent  modes' of  triak 

•■■■■''■"■' 

Rule  discharged  without  costs. 

The  Court  observed,  that,  in  future,  such  applications 
would  be  discharged  wi^h  costs. 


^^«y'       Akied  r.  Stocks,  Esq.  Barstow,  Esq.,  and  seven  Oill^ff. 

Feb,  Sth,  .  .  ^^ 

In  an  actbn  J  HIS  was  an  action  of  trespass.  The  declaration  stated, 
d^fthc*  ""'that  the  defendants,  on  the  Srd  March,  1827,  broke  and 
Peace  for  iUe-      opened  a  Certain  workshop  or  warehouse  of  the  plaintiff, 

gaily  convict-        < .    '         ;  '        ' .  . 

ing  the  plain-  situate  in  the  parish  of  Halifax,  in  the  county  of  Tori, 
a  warrant  of  dis-  ,and  seized,  took,  and  distrained,  certain  furniture,  goiods, 
^t^e'to-**^  and  chattels,  of  the  plaintiff,  to  wit,  &c.  &c.,  then  being  in 

tice  of  action       the  said  workshop,  and  carried  away  the  same,  and  con- 
stated the  war-  , 
rant  to  have        verted  and  disposed  thereof  to  their  own  use.     Two  of 

^.^B.,  and  when  *^®  defendants,  who  were  Justices  of  the  Peace  for  the 

S[°tehd**u w  county  of  York,  pleaded  not  guilty,  and  the  other  seven 

found  to  have  suffered  judgment  by  default. 

c.  D,,  cmutdbu  At  the  trial,  before  Mr.  Justice  Bayley,  at  the  last 

ffi^'^ariance  Summer  Assizes  for  Yorkshire,  it  appeared  that  the  plain- 

aithoogh^.  £.  tiff  was  a  maker  of  cards  (articles  used  for  clothing  the 

executed  the  * ,  , 

warrant  engines  that  manu&cture  wool  or  cotton),  residing  at  Ha- 

lifax;  that  the  defendants.  Stocks  and  Barstow,  were  ma- 
gistrates of  the  county  of  York;  that  three  others,  viz. 
Bark,  Medley,  and  Rushworth,  were  special  constables; 
that  Fletcher  and  Marshall,  two  other  of  the  defendants, 
were  their  assistants ;  and  that  the  two  remaining  defend- 
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ants  were,  Woody  a  journeyman  card*iiiaker»  and  his  wife.         1828. 
The  alleged  trespass  was  committed  under  the  following 
circumstances: — 

.  The  defendant  Wood  was  employed  by  the  plaintiff  to 
make  a  quantity  of  cards  for  him.  .  On  the  work  being  fi- 
mshfld,  the  plaintiff  requested  Wood' to  bring  it  home» 
but  he  declined  to  do  so  until  he  had  first  been  paid  his 
wages.  On  the  plaintiff's  refusing  to  pay  Wood  his  wages 
until  the  work  had  been  delivered,  examined,  and  ap- 
proved, he  obtained,  from  the  defendant  Stocks,  a  sum- 
mons, requiring  the  plaintiff  to  appear  before  him  C Stocks) 
to  shew  cause  why  he  did  not  pay  Wood  10/.  for  wages 
due  to  him.  The  parties  accordingly,  on  the  13th  Febru- 
ary, 18^,  appeared  to  the  summons,  before  Mr.  Stocks 
and  Mr.  Barstow,  who  postponed  the  hearing  until  the 
SOlky'directing,  that,  in  the  mean  time,  the  work  should 
be  examined,  and  the  amount  of  wages  due  to  Wood  as- 
certained, by  two  individuals,  one  to  be  named  by  the 
pl^tiff,  and  the  other  by  Wood.  This  not  being  com- 
plied with  on  the  part  of  the  plaintiff,  Mr.  Stocks  and  Mr. 
Barstow,  on  the  said  20th  February,  made  an  order,  which 
was  served  upon  the  plaintiff,  requiring  him  to  pay  to 
WoodlOL  for  his  wages,  and  I5s.  for  costs;  which  not 
being  paid,  the  other  seven  defendants  entered  the  plain- 
tiff's shop  on  the  3rd  March,  under  a  warrant  of ,  distress 
signed  by  Stocks  and  Barstow,  and  seized  goods  belong- 
ing to  the  plaintiff,  which  they  carried  away,  and  afler^ 
wards  sold.  The  defendant  Bark  produced  the  warrant 
of  distress,  which  he  read  to  the  plaintiff,  and  also  made 
a  schedule  of  the  articles  seized,  which  he  signed.  The 
following  notice  of  action  was  served  upon  Stocks  and 
Barstow: — 

"  To  Michael  Stocks  and  William  Barstow,  Esqrs.,  two  of 
his  Majesty's  Justices  of  the  Peace,  in  and  for  the  West 
Riding  of  the  county  of  York. 

"  You  having,  on  or  about  the  twentieth  day  of  Febru- 
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18^.        mty  last,  ad  two  of  hta  Majesty's  Justices  of  the  Peace  in  and 
for  the  West  Riding  at  the  county  of  York^  caused  John 
Aked,  otHcUiJax^  in  the  said  county  of  Yarkf  card-maker, 
to  be  unlawfully  convicted,  for  not  paying  to  Thomas  JVaod, 
of  Halifam  aforesaid,  card-maker,  tlie  sum  of  10/.,  fiir 
wages  supposed  to  be  due  to  the  said  Thomas  Wood^  and 
the  fUrther  sum  of  15«»,  for  costs  alleged  to  hare  been  ii^ 
curred  by  the  said  Thimtas  Wood  in  recovering  the  said 
wages;  luid  you  having  unlawfully  bsued  a  certain  warrant 
in  writing,  under  your  hands  and  seals,  bearing  date  on  or 
about  the  3rd  March,  18^7,  directed  to  Joseph  Bark, 
thereby  commanding  him  to  distrain  the  goods  and  cba&- 
tels  of  the  said  John  Aked,  for  satisfying  the  said  sum  of 
10/.  15tf.,  under  which  said  warrant  of  distress  the  pre- 
mises of  the  said  John  Aked,  situate  at  Halifar  afbre- 
saidy  were  unlawfully  entered,  and  his  goods  and  chattels 
thereih,  of  a  large  value^  forcibly  taken  and  distrained; 
and  hating  afterwardi  caused  the  said  goods  and  chat- 
tels of  the  said  John  Ak&d  to  be  sold  and  disposed  of,  to 
his  gteat  loss  and  prejudice:  I  do,  therefore^  as  the  at- 
torney lor  the  said  John  Aked,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  hereby  give 
you  notice,  that  I  shall,  at,  or  soon  after,  the  expiration  of 
o»6  calendar  month  from  the  time  of  your  being  served 
with  this  notice,  cause  a  writ  of  capias  ad  respondendum 
to  be  issued  out  of  his  Majesty  V  Court  of  Common  Pleas, 
at  Westminster,  against  you,  at  the  suit  of  the  within- 
named  John  Akedf  for  the  wrongs  aforesaid^  and  shall 
proceed  against  you  thereupon  according  to  law. 

Dated  this  24th  day  o(  May,  1827. 

W.  F.  H.y  Attorney  for  the  said  John  AkedJ' 

The  pkintiiF  bffvhig  given  the  defendants  notice  to  pro- 
duce the  warrant  of  distress ;  on  its  being  put  in,  il  was 
found  not  to  be  directed  16  Bark,  as  alleged  in  the  notice, 
but  to  ''  JokH  BrUrk^,  constable  of  Ha^a^i'  koA  Bark 
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WAS  proTed  to  be  a  constable  of  Nofthowrmn^  and  not  of  H€h  1838. 
Ufax;  when  it  was  objected  for  the  defendants,  that,  as  the 
warrant  was  not  directed  to  Bark,  as  stated  in  the  notice, 
the  action  could  not  be  maintained  against  the  magistrates 
who  granted  it,  as  they  were  not  liable  for  Bark's  acts,  al» 
though  he  held  and  executed  the  warrant,  it  not  being 
directed  to  him ;  or  that,  at  all  events,  there  was  a  fatal 
▼ariance  between  the  warrant  set  out  in  the  nodce,  and 
that  signed  by  the  defendants. 

The  learned  Judge  was  of  opinion,  that,  as  the  notice 
of  action  served  on  the  magistrates  stated  the  warrant  of 
distress  to  have  been  directed  to  Bark,  ^en  in  fact  it 
was  directed  to  Brierley,  Constable  of  Halifax,  the  ac-> 
tion  could  not  be  supported. 

The  Jury  accordingly  assessed  the  damages  against  tba 
seven  defendants  who  had  suffered  judgment  by  default, 
at  S8/L,  the  value  of  the  goods  proved  by  the  plaintiff  to 
have  been  taken  under  the  warrant,  and  returned  a  ter* 
diet  of  not  guilty  against  Stocks  and  Barstow — ^leave  be^ 
ing  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  of 
guilty  against  them,  if  the  Court  should  think  the  notice 
sufficient. 

Mr.  Serjeant  Cross  having,  m  the  last  Term,  obtained 
a  rule  nisi  to  that  effect — 

Mr.  Serjeant  Wilde  was,  on  this  day,  about  to  shew 
cause,  when  the  Court  called  on — 

Mr.  Sei^eant  Cross,  to  support  his  rule. — The  statute 
24f  Geo.  2,  c.  44  (a),  requires  that  the  notice  shall  clearly  and 
explicitly  shew  the  plaintiff's  cause  of  action.  The  intent 
and  meaning  of  the  act  was,  that,  before  an  action  should 
be  oomraenced  against  a  Justice  of  the  Peace  for  any  thing 

(ii)  Sect*  1. 


A 
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182S.  done  by  him  in  the  disohliTge  of  his  duty^  he  should  be 
clearly  informed  of  all  that  is  meant  to  be  charged  against 
bim,.  that  be  might  have  an  opportunity  to  tender  amends 
to  the  complakung  party,  to  avert  the  consequences  of  his 
error;  and  here  the  plaintiff  has  done  all  that  could  rea- 
sonably be  eiqpected  of  him,  and  all,  indeed,  that  it  was 
possible  for  him  to  do,  in  ord6r  to  afford  the  defendants  tbe 
requisit^i  information.  He  had  no  copy  of  the  warrant. 
All,  therefi»re»  that  he  could  know,  was,  that  it  was  issued 
under  the  hands  of  two  magistrates;  and,  as  it  was  exe^ 
outed  inf  JBarif  he  naturally  concluded  that  it  was  directed 
to  h\m^  The  notice  could  not  be  more  explicit;  for  it ex~ 
pressly  stated  that  the  action  was  brought  against  the  de* 
fendants.  Stocks  and  ^Bargiow^  fi^st^  for  having  caue^  thd 
j^intiff  to.be  unlawfiiDy  convicted  for  not  paying  to  WMd 
the  siun  of  10/.  for  wages  supposed  to  be  due  to  him ;  and, 
secondly i  for  having  unlawfully  issued  a  warrant  in  writing, 
Uttder  their  hands  and  seals,  against  the  goods  of  the 
pkontiffy  nnder  which  they  were  sold. 

[Mir*  rJustice  ParA.*^The  fifth  section  of  the  statute 
enacts, /^4hat  no  evidence  shall  be  permitted  to  be  given 
by  the  plaintiff,  on  the  trial,  of  any  cause  of  action,  exeept 
such  as  is  contained  in  the  notice  thereby  directed  to  be 
given;''  and  here  the  plaintiff  has  stated  that  tlte  defen- 
dants unlawfully  issued  a  warrant,  directed  to  Joseph 
jBdrrit,  which,  on  its  production,  appeared  to  have  been  di- 
rected to  another  person.] 

It  must  be  admitted,  that  there  is  a  literal  variance;  but 
the  objection  is  trivial,  and  frivolous,  if  not  vexatious, 
as  the  directions  of  the  statute  have  been  substantially 
complied  with;  for  a  more  explicit  notice  could  not, 
under  the  circumstances,  have  been  given.  The  plain- 
tiff's attorney  most  unfortunately  added  that  the  war- 
rant was  directed  to  the  person  who  executed  it,  and  there 
can  be  no  doubt  but  that  it  was  signed  by  the  two  de- 
fendants, and  those  who  suffered  judgment  by  default  are 


•  r   .    * 


Mr.  Justice  Park. — ^I  should  feel  disposed  t6  go  ^ei^ery 
possible  length,  in  support  of  the  ^guments  thit  haf  e 
been  urged  in  favour  of  the  plaiutifTd  case,  if  I  cduld- t)oS' 
sibly  do  so;  for  I  am  always  sonry  to  see  the  merits  of  s 
cause  defeated  by  a  formal  or  technical  objection;  and 
during  the  twelve  years  I  have  had  the  honour  of  presid- 
ii^  at  NUi  Prius,  I  have  always  been  averse  to  nonsuit 
a  party,  on  the  ground  of  a  variance,  which,  although  of 
a  trifling  nature,  frequently  defeats  the  plaintiflTs  right. 
We  can  have  no  disposition,  nor  have  we  a  power,  ta  fa- 
vour magistrates;  they  must  stand  with  us  on  an  equal 
footing  with  all  other  individuals.  But  here  the  objec* 
tion  is  founded  on  the  insufficiency  of  the  notice  of  action, 
required  by  the  statute  24?  Geo,  2f  c.  44>,  which  was 
passed  expressly  for  the  purpose  of  rendering  Justices  of 
the  Peace  more  safe  in  the  execution  of  their  office,  be- 
cause country  magistrates  caniK>t  be  supposed  to  be  ac- 
quainted with  all  the  niceties  and  technicalities  of  law, 
and  they  are  ofien  in  danger  of  being  entrapped  by  making 
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mere  paupers.  If  the  plaintiff  could  have  proved  thai  1828. 
a  letter,  containing  the  warrant,  had  been  addressed  to 
Bark,  there  can  be  no  doubt  but  that  the  magiitrates 
would  be  liable  as  co-trespassers.  The  notice  need  not 
have  been  more  explicit  than  the  declaratioii.  The  warw 
rant  might  have  been  delivered  in  the  first  iniftaikie  to 
Wood,  the  complaining  party',  or  to  Bark;  and  it  i«hnma-» 
terial  whether  it  were  directed  to  the  latter  ornot,  for  the 
plaintiff's  cause  of  complaint  against  the  magistrates  lis, 
that  he  was  unlawfully  convicted,  and  that  the  warrant 
was  unlawfully  issued.  Although  the  plaintiff  frequendy 
demanded  the  perusal  jand  copy  of  the  warraiit  from  the 
thteer  defendants  who  acted  as  constables,  they  refused 
it.  The  objection  raised  by  the  magistrates  k  not  only 
disgriuseful  to  them,  but  tends  to  defeat  the  ends  of  jufr^ 
tice. 


A 
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1828.  ndstakes  in  mere  matters  of  form;  and  on  a  notice  of 
action  being  served  on  them,  they  are  to  be  put  in 
possession  of  the  causoy  in  order  that  they  may  tender 
amends  to  the  complaining  pturty.  These  notices  have 
always  received  a  strict  construction.  The  only  ques- 
tion, thereforOi  is,  whether  the  notice  in  this  case  con- 
veys sufficient  information  to*  the  defendants,  of  the  plain- 
tiff's cause  of  action.  A  notice  of  this  description  must 
express  the  nature  of  the  writ,  or  process,  intended  to 
be  sued  out,  as  well  as  of  the  cause  of  action,  accord- 
ing to  the  decision  of  the  Court  in  Lovelace  v.  Curry  (a); 
and  in  Strickland  v.  Ward  (6),  it  was  held,  that  a  notice 
given^  pursuant  to  the  statute,  stating,  that  an  action  om 
the  case  for  false  imprisonment  and  assault  would  be 
brought  against  the  defendant  (a  magistrate),  was  held 
to  be  insufficient.  But  it  has  been  since  held,  that  the 
notice  need  not  specify  the  farm  of  the  action  intended 
to  be  brought^  It  is  sufficient,  if  it  state  the  writ  or 
process,  and  the  cause  of  action,  Sabin  v.  De  Burgh  (e). 
It  was,  perhaps,  unnecessary  in  this  case  to  have  stated, 
^  that  the  warrant  waa  directed  to  Bark;  but,  having  stated 
it,  and  professed  to  give  the  defendants  the  whole  of  his 
cause  of  action,  the  plaintiff  was  bound  to  prove  it.  The 
notice  addressed  to  the  defendants  statedt  that  they,  as 
Justices  of  the  Peace  for  the  county  of  York,  had  caused 
the  plaintiff  to  be  unlawfully  convicted  £oi  not  psrying 
wages  supposed  to  be  due  to  one  Wood,  and  bad-  unkfP> 
fully  issued  a  certain  warrant,  under  their  hands  and  sealpi 
dated  the  Sd  March,  1827,  directed  to  Joseph  Bark^ 
thereby  commanding  him  to  distrain  the  pbuatiff*a  goods> 
under  which  warrant  his  premisea  were  unlawfully  ei^ 
tered^  and  hia  goods  forcibly  taken  and  sold..  That 
wae  the  plaiaiiff^a  coom  of  actio*;  and,  on  thepvodxctioB 
of  the  warrant,  it  iqppeared  to  have  been  directed  to  one 

C«)  7  Tcnn  Rep^  €!^\.  (b)  Id.  n.  (c>  2  Gamp.  19«. 
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John  Brierley,  an  entire  stranger,  as  he  was  not  one  ef  1828. 
the  parties  to  the  record,  and  he  was  further  described  aa- 
a  constable  qf  Halifax.  There  can  be  no  doubt  but  that 
thia  was  a  fatal  variance.  The  sixth  section  of  the  statute 
was  passed  for  the  protection  of  constables  and  other  o£> 
ficers,  acting  in  obedience  to  the  wamnta  oi  magistrates ; 
and  although  they  need  not  comply  with  the  demand  of 
the  perusal  and  copy  of  the  warrant;  yet  unless  they  do 
8o,  they  are  not  protected.  ^  The  fifth  section  enada^ 
that  no  evidence  shall  be  permitted  to  be  given  by  the 
plaintiff,  of  any  cause  of  aotion  eiicept  such  as  is  conn 
tainad  in  the  notice ;  and  here  the  plaintiff's  cause  of  ac- 
tion ia  founded  on  the  warraM  of  distress  issued  by  the 
defendantst  as  magistrates^  ^ifeeted  to  a  psjrticular  person 
by  name,  as  constable  of  HalifQx%  and  stated  in  the  no- 
tice tQ.be  directed  to  another,  who  was  not  a  constable  of 
that  township*  I  am  therefore  of  opinion,,  thai  the  ao* 
tien,  aa  against  the  two  first  named  defendaata,  aa  magia* 
trates,  cannot  be  maintained* 

Mr.  Justice  Gasslee  (a). — I  should  be  extremely  happy 
if  we  could,  consistently  with  the  terms  of  the  statute,  and 
the  cases  decided  aa  to  its  construction,  accede  to  the 
present  application ;  but  notices  of  this  description  have 
always  been  construed  strictly.  The  plaintiff  has  ob- 
tained a  verdict  against  the  constables  and  others  who 
assisted  aft  the  execution  of  the  warsant,  and  whot  beUev- 
mg  that  they  had  no  authority  to  act  undea  it,.  suffi»ed 
judgment  by  default.  I  therefore  feel  a  less  Afltehy*, 
as,  if  the  plaintiff  had  brought  his  action  against  the  ma- 
gistrates alone,  he  must  have  fiuled  altogether;  hot  he*  is 
now  entitled  to  proceed  againet  the  other  defiinihuits  for 
the  recovery  of  the  damages  assessed  against  them,  ei». 

(a)  Mr.  Justice  Binrrmigh  was  absent  at  Chambers. 


i 
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SSL  the  value  of  the  goods  taken  under  colour  of  the  war- 
rant.    The  statute  requu*es  that  the  cause  of  action  be 
cledrly  and  explicitly  contained  in  the  notice.     The  case 
of  Strickland  ▼.    Ward,  is  expredsljr  in  pointy  and  tiat 
case  bas  been  admitted  to  be  law,  and  has  beea  since  ap- 
proved of.     In  Sabinr.  De  Burgh  (a),  it  was  heldy  that 
the  notice  need  not  specify  theybrm  of  action;  but  that  it 
is  sufficient  if  it  state  the  writ  or  process,  and  the  ea«^ 
of  action;  so  here,  the  notice  would  have  been  sufficient,*  if 
it  had  stated  the  warrant  in  general  terms,  and  the  c^iise 
of  action  as  stated  in  the  declaration,  vix.  that  the  defend- 
ants unlawfully  entered  the  ]^aintiff*s  workshop  or  waani- 
house  by  virtue  of  the  warrant,  and  distrained  and^^tdd 
his  goods.    But  the  plaintiff  has  gone  further,  and  Mitisd, 
that  the  defendants  unlawfully  issued  a  warrant  di^^cUd 
to  Bark,  under  which  the  premises  of  the  plaintiii'  were 
unlawfully  entered,  and  his  goods  taken  and  distHdiied. 
That  statement  was  incorre^,  as  far  as  it  regarded  the 
party  to  whom  the  warrant  was  directed ;  for  it  was  di- 
rected to  a  constable  of  Halifax,  and  it  was  proved  that 
Bark  was  not  a  constable  of  that  township. 


Rule  discharged  (6). 


(a)  2  Camp.  196. 

(b)  The  fprounds  of  objection 
to  the  proceedings  of  the  magis- 
trates were — First,  that  they  had 
ordered  the  plaintiff  to  pay  10^ ; 
whereas,  by  the  statute,  20  Geo,  2, 
c.  49,  8. 1^  they  were  only  empow- 
ered to  convict  for  5/.;  the  sta- 
tute 4  ©TO.  4,  c.  34,  s.  4,  which 
extendi  the  sum  to  10/.,  bdng 


confined  to  cases  where  tlie 
ter  resides  at  a  distance  fr9i)i|^)|is 
place  of  business,  or  is  id>8ent; 
neither  of  which  was  the  case  "ftinre : 
Secondly,  that  the  ftereiifjMMfe  da)fe 
required  by  the  20  Geo.  2»  fofilwota 
the  conviction  and  the  issujng  ^of 
the  distress-warrant  had  not  ex- 
pired when  the  Justices  8i|fsed  H, 
and  the  levy  was  made  untoik 
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Bryson  r.  SiMCox.  ^rftU 

Feb.  11m. 

TrlE  defendant  in  this  cause  was  arrested  and  bald  to  The  defendant 
bailfiMrSO/.,  stated  to  be  due  from  bim  to  the  f^aintiff  so'^^th^^'^ 

for  woflrk  and  labour  as  an  accountant    At  the  trial,  be-  trial,  it  appear- 
ing that  the 

fore  Lord  Chief  Justice  Besi^  at  GuUdhaU,  at  die  Sit-  plaintiff wai  hi- 
tings  after  the  last  Trinity  Term,  it  appeared,  that  the  de-  ddiLdant\n\ 
feodant  had  assisted  the  plaintiff,  and  that  be  was  indebted  "^  >»»*  •  . 

r  »  Tcrdict  waa  tak- 

tohiminasmaUsum  for  his  services,  when  a  verdict  waatak-  m  for  the  for- 
en  fer  the  plaintiff,  subject  to  an  order  of  reference  for  aa-  nai  damages, 
eertaining  the  amount  of  the  damages;  and  tbo  arbitrator  \^^  Z  an'v- 
Mmikd,  that  the  sum  of  12/«10««oidy  was  due  from  the  de-  bitrator  for  as- 

eertaining  the 

fendantto  the  plaintiff;  and  he  directed  a  verdict  to  be  en-  amount,  and  he 
teMdib.  that  ium.  S^w^iL' 

from  die  de- 
Andant  to  the 

Hr« .  Serjeant  Toddy,  on  an  aflSdavit,  stating  that  the  plaintiff.^— 
sum  found  to  be  due  by  theiarbitrator  had  been  tendered  avoidant  was* 
by  the  defendant  previously  to  the  commencement  of  the  ^!^*!!!^^«£l 
action,  applied  for  a  rule  nut  to  tax  the  costs  for  the  de-  statute  48  ^eo. 
iendant,  under  the  statute  43  Geo.  S,  c  46,  s.  3,  on  the  although  he  ' 
ground  that  he  had  been  arrested  and  held  to  bail  malicious-  ^^^^award- 
ly,  and  without  any  probable  cause.     The  learned  Serjeant  ^  ^'^^^  ^^ 

i»  •  commcnwment 

referred  to  Tidas  Practice  (a),  to  shew,  that  where  a  ver-  of  the  action,  as 
diet  is  taken  at  the  trial  for  a  nominal  sum,  subject  to  an  ^^^^  the  ten- 
order  of  reference  for   ascertaining  the  amount  of  the  ^^' 
damages,  it  is  within  the  terms  of  the  statute;  and  he  cit- 
ed the  case  of  Austin  y.  Debnam  {b)  to  shew,  that,  where 
diere  are  mutual  dealings  between  two  parties,*;and  items 
known  to  be  due  on  each  side  of  the  account,  an  arrest 
for  the  amount  of  one  side  of  the  account,  without  de- 
ducting what  is  due  on  the  other,  is  maUcious,  and  with- 
out probable  cause ;  and  Robinson  v.  Elsam  (c),  where  an 

(a)  7&  Edit.998.  Jieldy.  ilrrAef,5Bam.  &  Aid.  513. 

(6)  3  Bam.  &  Cres.  139;  S.  C.      S.  C.  1  Dow.  &  Ryl  67- 
4  Dow.  &  Ryl.  653;  S.  P.  Droue-         (c)  5  Barn.  &  Aid.  661. 

VOL.  I.  B  B 
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1828.  attorney  brought  an  action  for  his  bill  of  costs,  and  held 
the  defendant  to  bail  for  a  larger  sum  than  was  afterwards 
found  to  be  due  upon  taxation,  without  having  any  rea- 
sonable or  probable  cause  for  so  doing,  and  it  was  held  to 
be  a  case  within  the  statute. 

Mr.  Justice  Park.  — In  that  case,  the  Court  proceeded 
on  the  grounds,  that  although  it  was  not  within  the  stai- 
tute,  still  that  they,  in  the  exercise  of  their  jurisdiction  over 
their  officers,  would  compel  an  attorney,  under  such  circum- 
stances, to  pay  costs;  and  Lord  Chief  Justice  Abbott  there 
said,  **  It  is  unnecessary  to  decide  whether  this  ca«e  be 
within  the  statute,  because  the  plaintiff  is  an  attOKQey^** 
I  am  of  opinion  that  case  does  not  fall  within  the  me^niqg 
or  provisions  of  the  statute.  The  defend)Eint.  pught  to 
have  pleaded  his  tender,  if  he  had  made  it  before  tibte.  c;(W[^ 
mencemcnt  of  the  action.  I  therefore  think  that,tlvere,j|9 
no  ground  for  u&  to  interpose. 


•  •  1 


Mr.  Justice  Burrough. — In  Pain  v.  Acton  {a),  the  de^ 
fendant  was  arrested  for  100/.,  and  the  cause  was  af^- 
wards  referred  to  an  arbitrator,  who  found  that  ZOf^ffuij^ 
were  due  from  him  to  the  plaintiff;  and  we  held,  tbf^t  the 
defendant  was  not  entitled  to  his  costs  under  th^  stati^tf^ 
on  the  ground  of  an  arrest  without  probable  cause.    ^   ,] 


r.) 


Mr.  Justice  Gaselee. — The  latest  case  on  tlua,8ta^,u^e 
is  that  of  Keene  v.  Deeble  (6),  where  a  defeodaut  w^  sxt 
rested  and  held  to  bail  for  281.  ^  andpaid  2/.Jnt9.Cofi7t| 
and  afterwards,  the  cause,  before  it  came  on  fpr  t^i^|^.3ii4 
all  matters  in  difference,  were  referred  to  an  ^ll^i^if^c, 
who  was  empowered  to  examine  the  parties  aAd.  Cf^[for 
books,  &c.,  and  it  was  agreed  that  the  costs  should  abide  the 
event ;  the  arbitrator  having  awarded  the  plaintiff  the8um>of 
H.  19^.,  amotion  was  made  on  the  part  of  the  defendant,  for 

(a)  3  B.  Moore,  605  ;  S.  C.  1  (J)  3  Bam.  &  Cr«g.  491  { '&  C 
Brod.  &  Bing.  278.  5  Dow.  &  Ryl.  383. 
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his  costs ;  but  it  was  held  not  to  be  a  case  within  the  sta-         1828. 

tute. 

Rule  refused  (a). 

(a)  See  Thompson  v.  Atkinson,  6  Barn.  &  Ores.  193. 


BRT90H 
V. 

SiMcogr. 


Stephenson  r.  Hart  and  Waterhouse.  ^V^V^l 

Feb,  lllA. 

1  jBIS  was  an  action  on  the  case,  against  the  defendants,  ^  carrier  !• 
as^cttrrienr,  for  the  loss  of  a  box.    The  iSr^  count  of  the  de-  ^><~"<^  ^  ^«i^' 

vcr  goods  cn- 

claratiott  stated,  that,  on  the  SOth  September,  18S6,  at  Bir^  trutted  to  him 
mngham,  in  the  county  of  Warwick,  the  plaintiff  caused  to  which^hey  v« 
bed^liverisd  to  the  defendants,  and  the  defendants  then  ^^hg'di^^r"*** 
and  there  accepted  and  recdved  of  and  from  the  plaintiff,  them  elsewhere, 

trover  lies 

S»li^Kttidli  bot,  containing  certlun  money,  goods  and  chat-  against  lum. 
tela,* 'to' Wit,  sk  sdrereigns,  one  half  sovereign,  and  four  S^il^^t. 
OfdtisaMd  e«mbs,  of  the  plaintiff,  of  great  value,  to  wit,  of  !^«»>  t^«*«- 

r  »        o  f  >         fore,  the  dcfend- 

A^'Vidike  of  501*.,  to  be  safely  and  securely  carried  and  ants,  as  carriers, 
conveyed  by  the  defendants  from  Birmingham  to  London,  y^j^  aTSinm^- 
and  there  safely  and  securely  to  be  delivered /or  the  plain-  J^^^^®**  '** 
tij^t  fbr  certidn  reasonable  reward  to  the  defendants  in  that  G^^o^  Winches- 
beliidf.  Yet  the  defendants,  not  regarding,  &&,  but  con-  dw,  and,  on  iu 
triifhg,  &c.,  did  not,  nor  would,  safely  or  securely  carry  SJi^,  UiVhouse 
ot^ 'convey  the  said  box  and  its  contents  aforesaid  from  ^"fo'indtobe 

'*  .shut  up,  and  no 

Bi^HdHgham  to  Ijondon,  nor  there,  to  wit,  at  London,  person  of  the 
safely  or' securely  deliver  the  same/or  the  plaintiff,  but,  on  resided  in  the 
the  contrary,  that  the  defendants  so  carelessly  and  negli-  ^^Xt-* 
utility  befiaved  and  conducted  themselves  in  the  premises,  ^•'^  *^«  d«- 
attkt  by  and  through  the  carelessness,  negligence,  and  dc-  ed  a  letter  from 
tttflt,  'of  the  defendants,  the  said  box,  and  its  contents  L35^'"!°* 
iftoe^d,  being  of  the  value  aforesaid,  became  and  were  desiring  that  the 

°  '  box  might  be 

WhdlI]^*foSt  to  the  plaintiff.  tent  to  him  at 

l^be  second  count  stated,  that  the  plaintiff  caused  to  be  ^mTwhich  the' 

I ,  >     •(■•:,.<.  defendants  ac« 

cordingly  did : 
-^UflSd,  that  this  was  a  yiiis*deliv«ry,  fbr  which  they  were  fiable  in  ttoter,  although  West  was  the 
perpon  for  whom  the  box  was  intended,  the  property  in  the  goods  not  haying  passed  to  West,  as 
M  had  obMl^ed  them'  from  the  pfadhdff  by  frauds  sn^  that  it  was  properly  left  to  the  Jury  to  say, 
whether  the  defendants  had  caused  the  gooids  to  be  delivered  in  the  due  and  ordinary  course  of  bu- 
iiiMift,  ani  •ccoriing  to  tfiehr«  duty  as  carriers. ' 


Stephenson 

V. 

.  Hart. 
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1828.  delivered  to  ihe  defendants,  and  the  de&ndantS;  accepted 
and  received  of  and  from  the  plaintiff,  a  certain  other  box, 
containing  money  and  goods,  to  be  safely  and  securely 
kept  by  the  defendants,  fair  the  plainiiffj  and  to  be  renle- 
li¥ered  by  the  defendants,  on  demand,  to  the  plaintiff.  Yet, 
that  the  defendants,  not  regarding,  &c.,  but  contriving,  &c. 
did  not,  iior  would,  safely  or  securely  keep  the  said  laat- 
m^ntianed  box,  and  its  contents  aforesaid,  or  any  part  there- 
of^ for 'the  plaintiff;  nor  did  nor  would,  although  the  plain* 
tiff  afiteipvards,  to  wit,  on  &c»,  at  &c.,  aforesaid,  denanded 
the  said  last-mentioned  box,  and  its  contents  aforesaid^  <if 
and  from  the  defendants,  pr  at  any  time  thereafter,  ^re-di^ 
liver  the  same  to  the  plaintiff;  but,  on  the  contrary  therepf, 
the  defendants  so  carelessly  &c.,  conducted  themselves, 
that,  by  and  through  the  carelessness  &c.,  of  the  defend- 
ants, the  said  last^mentioned  box,  and  its  contents  afoeOBaid, 
were  wholly  lost  to  the  plaintiff.  \ 

The.  ^AJrcfi.cow^t  was  trover  for  the  contents  of  the 
box*    Slear— 'Not^[uilty« 

At  the  trial,  before  lK«d.  Tenterden^  at  the  lailt  Assiiaea 
for  the  county  of  W€armchf  the  facts  of  the  case  appeared 
as  fQllow3:**-Tbe  plaintifl^  a  comb^maker  at  Birmmghamf 
in  September y  1826,  sold  a 'quantity  of  combs^  amosntiiig 
in  value  to  31/.  Is.  6d,;  to  a  person  of  the  name  of  fFesf, 
who  gave  him  in  payment  a  bill  of  exchange  for  SO/L,[ pur- 
porting to  be  drawn  in  Edinlmrgh,  on  the  Sdtk  AngmUf 
1826,  by  H.  De  Gueria,  upon  and  accepted  by  J.  P.  Le 
Conte  ^  Co.f  merchants,  Devonshire  Squmre^  LoflMm, 
payable  at  three  months  after  date,  at  Mbs&ora.'  jfiwlM 
Puyne  %  Smith's;  which  was  indorsed  by  J)eiCr%iBrim^ 
the  drawer,  and  the  Royal  Bank  of  Scotland^  and'wkicfa 
West  indorsed  to  the  plaintiff,  receiving  IQk  in  cash; 
and  desiring  the  remainder,  6/.  10«.,  to  be  enolosed'with 
the  combs:  and  he  requested  them  to  be  directed  to  him, 
at  No.  27,  Great  Winchester  Street ,  London.  The  plain- 
tiff accordingly,  on  the  30th  September,  having  fifitcimsed 
the  bill  to  be  discounted,  sent  to  the  Swan  coach-office. 
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Stzphehbor* 

V. 


at  Bmnhgham,  kept  by  the  defendant  Henri,  a  box^  con-  1828. 
taibiiig  die  combSi  and  six  sovereigns  and  a  llAlF^'df totted 
to  ''J.  West,  Esq.,  9^,  Qreat  fFincheHer  StreeiilAMdan'^ 
to  be  forwarded  by  the  Balloon  coach,  whieh  ran  from  Bir^  ^^*^' 
ndmf^utm  to  London,  and  of  which  the  d^fendatits  were 
the  ^rofnietors.  The  box  arrived  in  due  course  at  thd  of** 
fice  oi  the  defendant  Waierhouse,  in  Lad  Lane,  atld  was 
taken  to  No.  S7,  Great  Winchester  Street ^  aS  directed,  but 
the  porter,  who  took  it,  found  the  hoase  shut  up;  and  'that 
no^siich  person  as  J.  West  resided,  or  was  known,  at  No.  St, 
sratany  of  the  adjoining  houses  in  that  street.  The  bbk 
was'tberefore  taken  back  to  the  coach-office,  imd  retnidned 
iskw^rifehbuse  thfei«,unt]Ith^fonowiiignote  wasrecdved^-^ 

"  Messrs,  Waterhouse  Sc  Co.,  Swanrwith-two-necks,  Lad 

i>^<SMtl^n€nfi^ — A  parcel  was  sent,'  abdot  a  wedt  ago, 

from  Birmingham,  by  the  mail  that  leaves  thkt'  place  at 

in^Hrter  before  six  in  the  ^Ming,"  directed,  by  misb&e, 

to  Mr.  West,  No.  »7,  Great  WintheHei^  Street,  London i 

hvkt  which  ought  to  have  been  directed  to  me,  at  St.  'Al- 

fanW;* 'You  will,  therefore,  be  so  good  as  to  forwahl'it 

by  the  first  ooach  that  leaves  your  ofBce,  and  let  it  be'di^ 

ssolei^  to^  be  left  at  the  Pav //eyi,  here. 
;     \\  r.  J.  West.  .. 

^><<  Pte^e  to  forward  it,  without  fail,  by  the  Eclipse,  to- 

A     '\    A.    /■:   J.    ^  . 

:>><Thevi)ox  was  sent,  as  requested,  to  die  Pea  Hen,  St. 
Albak*s^vxidTA  was  proved,  that,  on  its  arrival,  FFe^^open*- 
eA  vit^  yknA  vpaid  Ins  btU  at  the  inn  out  of  the  sovereigMs 
j^adkedinp  in  the  bdx,  which,  before  he  opened  it,  he  said 
cdatained  mohey.  When  the  bill  became  due  {ffh^  on  the 
Ist«^i;i!0ilfAer)y  neither  the  drawer  northe  acceptx>r8  eduld 
beifound^and;  the  plaintiff  having  learnt  that  the  address 
given  hSck  by  West  waB  a  fictitious  one,  wrote  to  the  de- 
fendant Wmierhouse,  i^quking  to  knoW^what  had  become  of 


860  CASKS  YN  HILAftY  TBRM» 

I82B«        ike  box,  when  his  book-keeper  replied,  that  it  had  been 
'     *     '      sent  back  to  the  oflfa^e  at  Birwingkam^  fron  whence  it 

Stephekbom 

V.  eannei  bdtcnenquiry  being  made  there,  the  pkiatiffascer* 

^^^^'  tained  that  it  had  never  been  returned » and  that  the  parties 
had  seen  nothing  of  it  since'  it  was  forwarded  to  iMidom* 
The  plaintiff  tlien  demanded  pajrmentof  its  vahiefromJFa* 
terhouse,  and^  on  his  refusal  to  comply,  the  present  action 
was  eommencied*  '^  • 

Hb  Lordship,  after  stating,  in  the  progress  of  tlie<  cause, 
tibat  there  was  no  doubt  but  that  West  had  obtained  the 
goods  from  the  plaintiff  by  fraud,  and  that  it  waaaltoge* 
ther  a  swindling  transaction  f  left  it  to  the  Jury  t^say^^twhe* 
ther  or  not  the  defendants  had  caused  the  box  tq  be  de- 
livered in  the  due  and  ordinary  course  of  business^  and  ic* 
cording  to  their  duty  as  carriers.  They  thought  tiot>;  ^  Afad 
accordingly  found  a  verdict  for  the  plaintiff. — Dainages, 
37/.  17s.  Od^f  the  value  of  the  contents  of  the  box.    «^  )' 

Mr^  Serjeant  Adams,  in  the  last  Term,  obtained  #  rale 
calling  on  the  plaintiff  to  shew  eause,  why  this  veidiet 
should  not  be  set  aside  and  a  nonsuit  entered*^  or  a  new 
trial  granted,  on  the  grounds — First,  that  the  plaintiff  bad 
not  a  sufficient  property  in  the  goods  to  maintaip  the  ac- 
tion, as  it  had  passed  from  him  to  West;  Bud,  secamdfy, 
that  the  defendants  were  justified  in  delivering  the  box  to 
West,  at  St.  Albaris,  he  being  the  person  to  whom  it  -was 
directed,  and  for  whom  it  was  in  fact  intended^  akhotighhe 
did  not  reside  at  the  place  to  which  it  was  addresscfd. 


t  / '  '  • 


Mr.  Serjeant  Bosamquet  now  shewed  €ause«**^Tbe  oriy 
question  is,  whether  the  defendants  have  not  been  guiky 
of  negligence.  In  Batsan  v.  Denovan,  Mr.  (now  lisfd 
Chief)  Justice  Best  said  (a) :  "  A  carrier  and  his  servants 
must  take  the  same  care  of  properl^y  committed  to. their 
charge,  as  a  prudent  man  would  take  of  his  own;'*  and  if 

(a)  4  Biv-n.  &  Aid.  30- 
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hmdOfHott  he  ie  liible  in  a  caM 0f  low.  The^qneatkm  tben  idSS. 
i%  whether  or  xiot»  vu>  this  caas^  the  4efieftidant«  exeroaed 
mreBBOnMa  anA  proper  degree  of  caution.  •  Thetfiieta  ave 
ahofftly  lheae^-^A  person,  catting  himaelf'  XTiraili  ^obtained 
•gooda  from  the  phtintiff,  at  Brnmngiamp  and  directed  hitn 
tdfeend  them  to  87,  Great  WmeheHer  Street,  imuAm,  The 
pfauntiff  accordingly  sent  a  box  contaioing»4be  gooda^  so 
directed,  to  the  defendants'  coach-office,  atBi^mimgikamj  it 
was  therefore  their  duty,  as  carviere,  to  delnrotf  k  aceolrding 
io  due  diveetbn.  They  endeavoiired  to  do  •0)>  hut  finmd 
Ijieihoiiae  shntup^  and  that  IFFi^jf  did  notliYethere^  jior 
isMdr  anyt  intelligence  be  had  aa  to  hb  place  of'  vasidence, 
•ii  ad  person  i»  the  street  anstreved  the  description  of  West. 
A  fweek-aftarwards,  a  lettevwas^xeceiyedby  the  defendant 
^iWaiefiau^  from  JSt  AUKuisftrmELm.  person^  naming  him- 
mjiS^JikWeeii^  etating,  Abat  the  parcel  waa  directed  to  Great 
WineheMter  Street  by  mistakei  taadreqneating  that  it  might 
be  sent  to  him  at  an  inn  at  St.  Albans;  and  there  it  was  ac- 
imrdiilg^  sent,  without  any  enquiry  being  smde*  ^Wasthat 
ftikk^  such  care  of  the  goods  entrusted  to  the  defendants, 
as  a  prudent  man  would  have  taken  of  bis  own  ?  But  it 
hia^been  said,  that  if  the  goods  were  ultimately  received 
by  she  person  to  whom  they  were  directed,  and  for  whom 

^diey  were  intended,  the  defendants  would  not  be  liable. 

* 

'(Mr*  Justice  Gaselee.-r^iyiA  not  the  plaintiff  part  with 
the  possession  of  the  goods?  In  Dawes  v.  Peck  (a),  it 
waa  held^  that  if  the  consignor  of  goods  deUver  them  to  a 
particidar  carrier^  by  order  of  the  consignee,  and  they  be 
afterwards  lost,  the  consignor  cannot  maintain  an  action 
agaiBSt  the  carrier  for  the  loss,  although  he  paid  for  book- 
ing the  goods;  and  that  the  action  can  only  be  brought 
by' the  conagnee;  and,  therefore,  did  not  the  goods  in 
^estion,  when  delivered  to  the  defendants^  become  the 
•property  of  West?] 

The  goods  were  obtained  from  the  plaintiff  by  swind- 

(a)  8  Term  Bep.  330. 


A 


^^^o^^fH^tol  JThe  ^^);^v«»r^fi)^yynratiw«8  drawn  $oi 

HAi  ?^^(^^f*3?j^%1W^  <7efi/a#  G?.,  nor  jwy 

^'^^'        ?PTfl9?o&f  if^  )ftfflPftj<tf  '^^^^ "*  Great  Winchester  Sifteet^ 

Ti^)f^j9^]f^^^ff^^cJ^j^,7(9^  bottomed  in  firaud;  aod  k 

^9fi]fP^^Af^^^'V^W^y  cases^  that  where  goods  ar^  obr 
t^ipe<^^l^)r  fr^^^  no,  pfcoperty  passes.  In  Duff^  v.  £iMU(ti^ 
the^  ^li^^ij^^^  ^^^|ng  TQCeived  an  order  from  a  strangeri  to 
i^jp^T^j^^^^^  Street,  Oxford,  mik 

&idingy  upon^.^^quiry^  that  Mr.  Parker,  of  High  SfreeH, 
was  a  tradesman  of  respectability,  forwarded  the  goods  by 
th(^  d^;^n4fi^tj^a/efUTi^  Mr.  Jmf^^JPofffer, 

lii^b  Sftf^eet,  Op^fird^"   .Oq,t^.WXiva||of  tlj«,pairf^l  f^  Q^^ 

offiighJStr^eii  and  that  no  ptherpe,r&a^  ofth^^awe  uiMmh 
iter  U^d^ty^ijl?^  ineetiflgiw 

pfircj^V  A^F*.  Wiffif^^  P(xrlcer  said^  be  expefitedvno>mc}^4»9liK 
o^\^  |Ape|rj^^lf  ^o^^  residence  was  not  known,  k»^  ta^vboiA 
th,e  jpc^rji^^  ]t;ieff^f4^1pr^ed  p^r^a  directed,  ?'  JMt.  Bsnfr 
k/sr^ Qpjfffrd^  to ,be JkftitiUcaUed fpr,"  called  at  the 4€&n4r( 
s^)^*^,  qfficfffs  s);u)rt)y,  a%rW/U:ds>  for. the  parcel^  and.iyw  ^ 
lq^^4  i^9  takeit on  paying.tbex^rriage.  This  persaa  tiiitied 
Q\^\,  t<f,  be  a  awindler,  and  the  Jury  found  for  the  pbintiSi^ 
tl^^.^ellerif  of  the  goods:  the  Court  afterwards  refttaedtld 
.g^fuita.new  triali  which  was  moved  for,  on. the  ground 
(amqi^  others)  that  the  property  in  the  goods  had*  ^ifRssed^ 
fjl^pi^  the  plaintiff  to  the  consignee ;  but  Mr.  Justice*  J^onfc 
said}(6);  .f5  The  objection  which  has  been  now  taiaed#>aa'iO' 
l^e  plaintiff *9  not  being  entitled  to  recover  in. thiaaotiQ^i  oH; 
the  ground  that  the  property  in  the  goods  had  {uu»ed  t}»;^i€t4 
CQpsigne^A  \ir>as>not  taken  at  the  trial;  nor  doesit  apptan  tO' 
apply  ^o  I;be,pi*e3ent  case^  which  is  bottomed  in  firaud^^apiAiii  ■ 
which  there  has  been  no  sale.*'  And  Mr.  Jiustiee  JRichmni^ 
sq%  said(e):  ff  The  action  was  most  properly  brought^yllie 
plaintiffs,  as  they  had  a  property  in  the  goods  of  which  Ibey 

(«)  6  B.  Moore,  469;  8.  C,  3        (6)  6  B.  Moore,  477- 
Brod.&Bi|«..17r.  -  (c>l(l478.      . 


IN  THE  EIOfFTR  ANty'HRITH  YKAHS  OF  GEO.  IV.  363 

hid  been  depmed  by  b  j^s  frittid.**  Her^/  ifae  '^iopet  1828. 
and  direct  conrsey  for  the  defendant  fFatiirKbuii  tb  litve 
IltMued,  wonid  have  been  tohave  iMfntback'ih^''tez  to 
Birmingham,  from  whence  it  came ;  and  ahhon^  tbe  goodM 
it  cenftained  might  ultimately  have  come  to  the  handb  of  th4 
jNiity  who  OTdered  them,  yet  the  pIiAitifiPwas  In  law  never 
£veated  of  them,  they  having  been  bbtaitted'by  fraud:  and 
tbere  was  no  evidence  to  identify  Wesif^hii  r^iCclived  the 
bM  at  Si.  Alban*s,  as  being  the  same  persbh  wbao^i^rect 
the  g«W>ds  at  ;BtrnifiigAam  in  the  first  instance; '' ' 

•  ^ttr«' SSefjeant  Wilder,  and  Mr.  Serjeant  Adams,  hi 'sup- 
ptAa  df  ^Ae  fule;-^lt  appeai:ed  in  evidence,  at  the  trial, 
th)ik  tt''^e)nMm  calUhg  himsetf'  J;  WeH,  wrote  a  letter,  ad- 
dMiyi^^d  "'tiytiie  defendants'  edadi-office,  in  London,  gtat- 
sH^  i^f  tiercel  sent  from  Birmingham,  had'beeri  direct- 
edV'bji^liiiBtake,  to  him,  at  No.  27,  Ctreai  WincheHer  Street; 
ildiMMii  %M  which  ought  to  have  been  directisd  to  him, 
at'A.  JRban%  smd  desiring  that  it  nii^t  be  forwarded  to 
bfatttliere.  He,  therefore,  claimed  tts  be  the  proprietor  of 
die  ^rcel,  and  entitled  to  receive  It  i  and  on  the  arrival 
ilMw  box  at  St.  Alharis,  he  not  (Hlly  said  that  it  ^as  his, 
biil  professed  to  have  a  knowledge  of  its  contents ;  and  he 
slated  Aat  there  was  money  in  it,  which  he  took  out, 
audi' with  a  part  of  it,  paid  his  bill  at  the  Iiin.  The  ob-^ 
jtet  ofthat  evidence  was,  to  shew  that  the  box  came  to 
Ae'^Mession  of  the  right  person,  and  Lord  Tenterden 
waa  aatiffied  as  to  that  fact.  When  the  box  arrived  at 
the  defendants'  office,  in  London,  they  had  n6  means  of 
ku^ibgfrom  whom  it  came.  They  could  not  tell  whe- 
thfef  it'did  not  come  from  West  himself,  and  there  was  no 
efidMoe  to  shew  that  they  could  have  any  knowledge  that 
it  waaaeht  by  the  plaintiff.  They  could  not,  therefore, 
have  written  to  him,  to  inform  him  that  West  did  not  reside 
where  it  was  directed.  The  delivery  of  goods  to  a  carrier 
addressed  to  the  consignee,  is  a  ddivery  to  him  as  the 
agent  of  the  c<»isignee.  If,  therefore,  when  the  defendants 


Hart. 


lr898.        pM»Lv^dttbe(hQ&in  quettim^«A  Jl$j  ito  be  conv^- 

g^j^P*"*^     mti  to  tZ^DUdbfiyftttlMaiaet  the.  .pr^^^f^rtjr*  <>{.ilKnil9  the  pUw- 
V.  itifKeouid  heve^iia4itle#tO'iti*ead.aeneequeB%  tbedeolMsa- 

vlioncaonot heiaupf)6ii;ed.  ^TheJkH  count etates^* that llie 
plaintiff  iCMised  tbe  Jbox.  to  be  deUveted  to  the  defefidantij 
aod/tbat  Iheyt  aceepted;  and  received  it  from  bim,  taibe 
aafelj)  iiasr^d  iiBd  >  conveyed  by  them  firom  Birmmghom 
•to.  ZQfMimyAnd  these  to  be  safely  and  seeuvely  delivered 
f0r  tk^ipUmUiffj^fudi  the  second  statea,  that  the:  plaintiff 
caused  to'  bet  delivered  to  the  de&ndiuita,  and  dbat  tbey 
accepted  and  received  from  himj  a  certain  other  bgi^^tp 
b^  fiuJely 'and  secorely  kept  by  the.defisoda^t%)y4(iif,»tA^ 
j^^aMt^i  and  .to  be  re-ddivered  bythe^eHrndaiitB^^^^ptdfl- 
aauiodyAD  the  ptaini^^    But  did  the;  dofe^dantat  TW^e 
the  bogij'aa  the  agettta  of  the  plaintiff^  or  ef  Wa^  it  m 
eleai^.that^iby  the  deUvery  of  i the  boas,  ttiift»fWMi^$4a|ih 
^1  the  d^endantl,  <ta>  carry:  it  to  West\Thj0(miiUmm^^^4^ 
mNKgrvtoi^the  consignee  firas  complete. :  .  But.  botb  .Ibe 
qaecid  icoiHila  set  put  a  0antnictibetw»entithe,  ptaiatiff}  and 
the  defeodaMtas  whereas^  4n  £iotj  the  contract  waa  between 
tbci (defendants  itad  fFjest,    ThisMol^ection  w^; r^i^^ $1 
^he  txaaif  but  wastmet  by  Lord*  Tenterd^a.  saying«i/>'  there 
if)  a  count  in  trover*r    If^  in. point  of  fact  and,  of  lawV^  the 
goodftiirere  delivered  to  the  defendanta  for  a  specific  .pnm 
pdse,  nix.  to  be  conveyed  te  the  person  to  wkpmthej  weie 
addressed^  could  the  contract  he  considered  lambuWtory) 
ohanging  from  party  to  party  at  the  will  of  the  cqnsignes? 
If  a  carrier ireeeive  a  parceli  and  be^not  ablato.Asid  the 
pttTty  to  mdiom  it  is  add^ressed,  he  %xia^  Ji;eep  itihl  his  >lKare- 
house,  rather  than  return  it  to  the  placer :from<i.ifheoee>i it 
ciune,  in  expectation  that  the  party  may*  apply,  for  it$  wd 
if 'the  defendants  had  returned  the  box  to  BUmUtfglnmkimf' 
mediately  I  they  might  have  been  justly  said  to  have  e^eled 
improperly,  as  they  did  notknow  from  whom  it  osine^  and 
it  remained  in  their  pffice- in  town  a  fiiU  wecjc.befere  my 
application  was  made  for  it  en  the  part  of  West.    He 
bought  the  goods  of  the  plamtiff,  in  the  tegular  way  of 
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tnde,  and  gare  a  biU  fbr  them ;  and  M6  HicMhir  AftenMMh,  !«S8. 
wlien  tihe  bill  became  dae,  and  the  plaihtiff  c«^ttid  ^ot  AM 
ddier  the  drawer  or  the  acceptors,  he  wrotd  t»  ond  of 
tth  defendants,  to  make  inquiry  afkev  the'  hwtt  West 
oi%  an  ndorsee,  and  there*  iraa  na  4»vidbtfee  to 
r^  that,  if  llie  bill  wtrefiraaduleiit  in  iU  IniieptftMi, 
he  kneir  it  to  be  ao^  Besides,  it  flirther  Appeared^  that 
it  bad  been  indorsed  by  the  Royal  Bank  of  SeoiitanJ^  aad 
{FOe  plaintiff  had  applied  there,  it  m^t  bad^  bcfte  lio- 
Hodred  m  dae  coarse ;  and  he  procured  it  to  be'diaclnmted, 
HefoM  tbe^oods  were  forwarded'  tO'ZoiiifofH>^er0by  the 
pQpAtj  in  tb^m  paased' wboHy  to  WeBt,  and  the  bfil  was 
Bbfc^ylibb  ttt  ^o  kiiOBtba  fW)m  diat  perkid.  In  Duff  w. 
iMUt^  the  carrier  parted  with  the  posaession  of  the  goods 
lo^k  wbdljr  •diflferetif  p^moik  than  bimi  to  whom  the  eon- 
i^iior  intended  they  should  go,  akid  the  pftrty  obtaned 
phiiiitishm  of  them  by  a  fiBod.  '  Here,  fadfrever,  tio  fraud 
liftta  liroVed,'  either  in  tfie  concoction' ol^  or  ftidofsementb 
M,  tfce  bill,ia8  affecting  ^F^^^^.-^Aa^tothto'cotttit  la>trover, 
i^  is  qtdte  clear,  that  trover  b  not  maintahMMe  vndi^  the 
tt^eomstances.  The  plaintiff  delivered  the  boxootitaining 
the'  goods  in  question  to  the  defendants,  to  be  censed 
tO'  Went,  the  consignee, '  from  whom  he  had  reoeived  the 
priee,  and  if  it  had  been  lost,  or  the  defendants  had 
been  guilty  cf  any  mkfeasance,  fFest  would  have  had  his 
remedy  against  them,  die  plaintiffhaviiig  no  property  in 
the  g^ods,  to  ienable  him  to  maintain  an*  action.  Although 
ht  NaiXe  v.  Adams  (a),  it  was  held,  that  the  obtaining 
goods  on  frdse  pretences,  under  cok>ur  of  purchasing  them, 
didf  not  change  the  property ;  yet  there,  there  waa  abundant 
jgironnd  to  suspect  a  fraud,  of  which  the  plaintiff  was  cog- 
niaant :  and  in  Foster  v.  Frampton  (b)^  it  was  held,  that 
if  the  consignee  get  possession  of  g<>od8,  before  they  ar» 
rilre  at  the  place  of  their  destination,  4he  iftfiwJlM  is  at  an 
end. '  So,  here,  if  fTest,  the  cbnsignee,  had' demanded  the 

(a)  7  T^uQt.  59.  (b)  6  Bam.  k  Cm.  10/. 
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1828.        goods,  the  defendants  could  not  have  refused  to  deliver 
tHem  to'Mm. 


STKPHElTftON 


Habt.  'Th6  Court  being  inclined  to  think  that  neither  of  the 

i^pecial  boutits  could  be  supported,  requested  Mr«  Ser- 
jeant So^ariiMt  to  consider,  whether,  under  the  circum- 
stkn'ces,'  fli^  pl^ntiff  was  entitled  to  recover  on  the  count 
iii  trov4^.—Tb  'maintain  trover,  two  things  are  requisite : 
-^rsif'kiiiikiid  the  property  in  the  plaintiff,  and,  seeand- 
li/,  a  c6n^^T£6n  by  the  defendant.  The  question  then 
is.  First,  'waa  (he  box  the  property  of  the  plaintiff?  It 
goods  lie  obtained  by  one  man  from  another,  by  felpnyV 
fratid,  or  swxiidUng,  the  pari^  hitending  fraud  at  tihe^l 
no  prbj^^rty  passes,  according  to  the  case  olf  jfl'dbl^  W 
jfdistm^/  Sb,1nThe  Earl  of  JSfri*/o7  v.  J^toiiortf(«)^' where.' 
By  a  ctf^'tract  of  salie,  the  property  sold  was  to  'be  piu^  lor 
iii'readyWoney^  wd  the  vendee  Induced  the  serv^^  of 
ih^  "feiidor  ki^deHver  it  for  a  check  upon  a  banker, 'which' 
hl^'iiej^esbh'teid  to  b^  as ^ood  ai^'ihoney;  but  which,  when' 
fikiietttkidfikia  tefused  ^payment,  he  having  oyetirkim^iit 
abcbUiit  for  many  nionths;  atid,  on  the  same  dajrthift  ili^' 
good^  i^re  purchased,  thd  vendee  gave  a  warrant  6f  attdi^- 
ni^ytbW' creditor,  oh  which  jtidgment  was  immediately' 4d^ 
tufted  tpihd  execution  issued,  and  the  property  ib'iijiibip-' 
tibii  sei^d  by  the  bailiff  of  a  liberty,  and  aftbi4/ii^ak^r^' 
cfaedbythfe  vendor:— it  was  held,  in  art  ictibh'bjrWfe'btf- 
liff  fbt  the  rbdctie,  thiit  the  question,  whether  the' cohti^ 
of  sale  was  ^o  vitiated  by  fraud,  as  tb  prevent  ilHh  ^r^' 
perty  in -the  goods  passing  to  the  vended,  d^petidbd  ^^>(&U 
a  question  of  fact,  which  ought  to  have  been  submitteiSt  tb 
the  Jury," Wjst. 'whether  the  vendee  had  obtained  ^osifiel^ 
sion  of  the  goods  with  a  preconceived  desigh  of  not  ^f* 
mg  fdr  th^m.  In  lie^  v.  Jacison(b),  it  wad  helff'48 
be  an  itidibt^ble  offence,  fraudulently  to  bbtain  ^od^  1^ 
giving  fai  payment  a  check  upon  a  bahker  witH  v^hoili 

(a)  1  Bam.  &  Cm.  5X4;  S.a2  Dow.  &  Ryl.  755.    (6)  3  Campb .  370. 
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the  party  kept  no  cash,  and  which  he  knew  wi;u^;a<^^.^       4828. 
paid.     In  Duff  v.  Budd^  Mr.  Justice  Richardson  said  (a) : 


Stephskboii 


'^  Th^  action  was  most  properly  brought  by  the,  p^ifUi^Si  *- 

as  they  bad  a  property  in  the  goods  of  which  theg^  h^ 
been  deprived  by  a  gross  fraud.**  On  the  par^,  of  t^e^^G;: 
fendants,  it  has  been  attempted  to  distingu^h  thif  r^e  frp^l 
Df^v.  Buddy  because  the  bill  given  to  tb^  plaii^tifflpy  ^pFi^^f^ 
]n4)ayment  for  the  goods j  was  payable  at  a  fytii^^  ^ay  j  ,«pd 
it  has  been  contended,  that,  as  the  goods  wei;e  .delivered  to( 
TFeif,  the  property  in  them  could  not  revevt  to  the  ori^nal 
pMsesi^orj,  until  something  had  been  done  by,  Wes^  to  re- 
pudiate the  contract.  Thisj  hpwever,  is  a  fallacy;  for^  if  i)^ 
werq;  ^  swindling  transaction,  the  property  was  n^ver  di- 
vested out  of  the  plaintiff.  Tbere  can  be  no  doubt«  out  that 
the  whole  affair  was  fraudulent  in  its  inception.^  .  Th^re  wasj 
no  payment  by  We»L  He  gave  a  mere  piece  of.]w^te  pa-  . 
TCT ;,  for  the  bill  proved  to  be  nothingmore;  and  l^f^ff  }^^W\ 
it;  was  of  nO:  value  at  the  tim^  bje  gave  it.;  there^e^.op.prp^*^ 
P^lfty  \n  the  goods  could  pass  to  him  i  &vi4»  <^9Ps?.9Hf^%^ 
when  the  plaintiff  sent  the  goods  to  tb^  coach-office  they  .)f€^ 
his  goods.  The  question  of  fraud  was  not  left  to,  th^  Jury,, 
af,Lord  TenterdenhhA  no  doubt  but  that  it  was  a  swindling 
tiai^ction,  and  that  West  had  obtained  the  goods  ftQU^ 
t^f^  plaintiff  by  fraud. — Secondly,  as  to  whether  there  has. 
bjeen  fupiy  conversion  by  the  defendants,  it  must  be  admitted, 
that  trover  does  not  lie  for  negligence,  or  non-feazigice,  or 
fpr.a  iiiere  omission;  but  it  is  clear,  that  it  does  lie  for  a 
misfjpaasance,  or  an  injurious  act  done  to  the  property  of 
anojther.  If  a  person,  having  the  goods  of  another,  dis- 
pose of  them  ¥rrongfully,  although  with  the  best  intenr 
tion^  or  by  mbtake,  trover  may  be  maintained,  and  igno- 
rance or  a  bond  fide  intent  will  form  no  grouqd  of  excuse. 
In.  an  Anonymous  case  (6),  it  was  held,  that  trover  does  npt 
lie  ligwist  a  carrier  for  negUgencci  as,  for  losing  a  box ;  but 
that  it  does  for  an  actual  wrong.     In  Perkins  v.  Smith  (c), 

(a)  6  B.  Moore,  478.  (6)  2  Salk.  656.  (e)  1  Wis.  328. 
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1828.        it'was  decided}  that  troVer^  lies  against  a  servant  who  dis- 
^  posea  of  goods^  tfae'proyierty  of  another;  to  bis  master's  use, 

«.  whether  iia  iM^re  any  aatbority  from  his  master  for  so  do- 

H ARA  1^^  or  not ;  and  on  its  being  there  objected  that  the  aetien 
was  impvoperly  ^brought  dgainst  the  servant  who  acted 
wboUyforhisin88ter,'IiOrdChief  Justice  Z^e  said-:  ''Tlie 
gist  of  *titnier  is^  the  detainer  or  disposal  of  goods  which 
are  the  pvopenky  of  anetheri  wrongfully ;  and  it  iafound, 
that  the  defendant  himself  disposed  of  them  to  hia..ina8i? 
ter*a  use^  which  <his  master  could  give  him  oo  aufekariigfiTtD 
do ;  and  this  is  a  conversion'  in  fthcr « defendant  ^  '^tUs  tdim^ 
poeal being  hui  own tortioan^ctJ^  In  Ros9 ViiJbAiuMa(a^iti 
was  held,  that  if  goods*  be  ^^or  x^o/imfrenialwhalkfiMi^i 
or  oavriejTi  an  action  oftDovcar  will  not  liei=>di6ifiiopBixj8i|« 
medy«being  an  action  on  the  case;  tod  Lord  JUMafiM 
there  said:  'Mn  order  to  maintain  trov^,  theseiimus^'be^ 
an  usurious  conveition% .  -  This  is  nob' to  be  esttemed^ta 
reftiBslto  deliver  the  gooda>  the  defendants  ^amspldeliiwr 
them,  it.  is  not  in  theiri  power  to  do  it  •  It  is  a*  h^Lta-  oniit* 
sion»'V  And  Mr«iJuatice^j/oo  agreed,  and>  cited* thai caae 
of  Owen  Ym  Leutyn^ifi^^  whene  Lord  Chief  Justioe  v£Ma 
saids  "If  a  carrier  loseth  goods  committed  to i hhn^<^ »g»t' 
neral  action  of  trover  doth  not  lie  against  hidi.''ni)IiD  Yomk 
V*  Harbattle  («),'  it  was.  hdd,'4hat.if  a>oaBrier'«iiave  Igooda 
to  carry»  and  by  mistaie  deliver. them ^ to  a iWkoEig»|peiioni 
this  is  i$uch  a  .tortious,  conversion  as  w31  suppott  an^aolaen 
of  trover  at  the  suit  of  the  right  owner  iBi^dtLon^jlTtfii^yi* 
said:.."  I  agree,  that  when  a  earner  loses  <geoda'lqF»||oti«> 
dent,  trover  will  not  lie  against  him,  but  whsnlhe  jdditeiS! 
them- to  a  third  person,  and  is  an  actor,  t]K>ugfa  undeaia 
mistake,  this  .species  of  .action  may  be  maintained^*'  tnJSkhfi 
muel  v«  I>areh{d)i  the  plaintiff  declared'  in  ^WMnpA 
against  the  defendants,  who  were  carriers,  >fer  iiot|leiiaar»> 
ing  goods  pursuant  to  their  undertaking.  ;  The  jgooda»«il 
appeared,  were  delivered  by  mistake  to  a  wrong  person; 

(a)  6  Bur.  2825.  (r)  Peake's  Ku  Ihi.  Cas.  Jd..Bdit.ea 

C&)  1  Vent.  223.  (d)  8  Stsrk.  Rep.  60. 
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and  Ixtfd  EUemharaugh  said :  f^  If  the  dttkaO&inhiuihetn  1829. 
in  trover^  the  plaintiff  would  have  bean  ^eaatiiUA  «tQ>titco¥eii^ 
since  ihedeliYery  of  the  goods  to  anollieraiiibiaitad'«le<% 
conreraon."  In  Betitreux  t.  Bafchylffyf^^t  wat'beldf  ^^*'^' 
that  trover  would  lie  for  the  mis^deliv^i^jr  t£  ^goads'  by  a 
wa^bouse^man,  although  such  imo-deltvavy  had  edciAh!^ 
by  anstake  oidy;  and  Lord  Chief  JvMot'Aihbotiffidkii 
''There  is  a  great  distinction  between  an  onuasiatt  and  an 
act  donew  In  die  case  cited  from  Bmrrow  (i);  ibo  adt  was 
done;  and  Liord  Mtmsfield  expressljr  said,  tfaitt  it  was  a 
mete  oiiissiDnw  But  heiev  there  is  an  act  done  by  the  de^ 
fcndantsy'vriiibh^  in  Its  bonsequences,  is  injurious  to  die 
plaMtflS;fi ''Upon  this  evideneoi  -Aerefore;  I  dm  tow -of 
opnioDi'  'd^t  trover  may  Ix  maintained.'^  In  Stephm^  vi 
Bha^^,  it'wiis  iheldy  that  a  aervant  may  be  eharged  in 
tsdvar^raltkoii|}h-theact  of  conversion  be  dine  by  himfot 
the*  benefit  of  his  mastar;  end  Lord  EUenborough  there 
saidd  ^f  A  person  is  ^uiUy  bf  a  eonrVendoni  ^dio  intennMdles 
wida«  my  pl*operty  and  disposes  of  jt^'ahd'^ir  is  no^answet 
that  he  ^acted  imder  authority  iitomanotbery  Who  had  him^ 
scSAlo  authority  to  didpos^  of  itJ*^  That  principle  applief^ 
expressly  to  this  case;  and^  at  the  irid^itwas  left  alost  j^ro^ 
perlj^  toUhe  Jui^tosay,  whether 'Or  hot  tlie 'goods  Were  de^ 
liimred  in  the  ordinary  coulee;' and  accordii^  to  tbe'diity 
of  ihe^fjlefendaifts  as  carriers;  knd  they  fotriSi  that  ttiey 
weveooti  If  e^«n  We^t,  towhom  they  were  delivei^d^ wev^* 
the'iight  ^rdoh^'tfae  case  is  not  varied ;  for  thef  property  in 
thr 'goods  ^s^till  in'  the  plaintiff.  He  directed  tUe  bo:r  to 
beddSieMld  at Vo.27,  Great  Winchester  Bifr&tr  aiid thi^ 
direeiion  ^s  nbt  complied  with.  If  a  oubtOiki  had  been 
pn^d^  t'bat^' in*  cases  of  this  description,  where  d  party/ t<o 
wbovn^a  paicerisdiredtedy  is  not  id  be  fbuhd'Al  the  par^ 
ticslifr^*  place  to  which  it  is  directed,  it  tnay  be  stet  ^e^ 
wherry  to  aiiy  person  demanding  it^  it  might  have  aft> 

(if)  2  Bctiu&  Aid.  7Q2.  (()  Rois  v.  Johnson,  5  Bum  2825. 

<e)  4  Msir.  &  Seiw.  259. 
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1828.  ibffded  an  ^nsffrer-  to  ibis  mc&m ;  biit  the  Jary  bttfe,  •  by 
ihen  ^6idi0t>  esprettly  negathred  «ny  suck  ciuton  or 
pixitiwi  Midi  found  that  the  box  wi|8  not  dcliveitd  ki  die 
ovdiMffy  cotnse.  If  a  oairier  discover  that  an  addnsa 
of  a  boKt  or  pafcdy  to  a  party  at.  a  particular  residence* 
iff  fictkaoua^  he  is  not  bound  to  deliver  it  elsewherot  The 
doctrine  of  sioppage  in  transitu  is  altogether  beside  the 
present  question.  The  true  rule,  howe ver,  in  a  case  of  :tfaat 
description^  was  laid  down  in  Hoist  v.  Poumal  (a)y  mr« 
that  possesskm  obtained  by  the  consignee  before  thacon^ 
pletion  of  the  voyage,  will  not  divest  the  right  of  the  (3»ik 
signor  to  stop  the  goods;  and  that  a  churn  made^ky  tlw 
oonaigncHr  upon  a  carrier,  is  sufficient^  without  actitsJ.BP^ 
session.  Heiie,  however,  the  plaintiff  was  aeiverjJiswas^sd^ 
of  his  right,  or  property  in  the  gooda^  as.tbeyildi^t^:*h^ 
tained  from  him  by  West  through  fraud  aisdcoMlribitteea- 

Mr.  Justice  Park« — I  am  of  opinion,  tfakt  thfesamigUt 
not  to  be  a  new  trial.  Tbia  case  has  been,  frdly.  ai^i^ 
and  considered;  and  the  main  question  is,  a^thet  Lord 
Tentfirden  did  not  virtually  leave  all  that  waa  neceaaaiyito 
the  Jury.  I  am  strongly  indibed  to  think,  ihat*jleitii^ 
of  the  special  counts  can  be  aupported  by  Hin  ffrkiniri  >sd 
dueed  at  the  triaL  But,  on  this. point, I. give  na0pif|i9it 
as  I  have  no  doubt  but  that  the  count  ift  tmvfeDPinHl|biM| 
maintained.  Thb  appears  to  me  to  be  eif sblaJirri  ^bptihe 
case  of  Moss  Y.  Johnson,  where  it  waa  held».ithalii.tA(vec 
wpuld  not  lie  against  a  common  carrier  for  gpoda.4|la/lfft0r 
lost  in  tihe  course  of  their  conveyance,  as  thataoMiaiitaAo  a 
mere  ne^igence;  but  Lord  Man^ld  there  lo<lkilfatf«(dia« 
tinction,  and  said,  that,  in  order  to  maintaia.tnMref,.tb^ 
must  be  an  injurious  conversion;  that  the > defendants. fai 
that  case  could  not  deliver  the  goods ;  that  it  was  noftinlheic 
powar  to  do  it:  and  that  it  was  a  bare  omission-  .  An4  Mr*. 
Jusdce  Aston  agreed,  that  there  being  a  bare  omia«Mij  and 

(a)  I  Esp.  Rep.  240. 
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dMBHitt  iiutiijcteey  Midi  "I  agcee,  Aat  wht ■  a;-q— fcp 
Losas^goddriiyaceidentt  tntvn  will  iioi-Ji>:J%!iHiirt(iiiiii» 
W^hrhen  he  delhrers  them  to  a  thivd  peraan^iaiidwj 
tforj  dMigh  under  a  mistake^  thia  «peeiaa,io£ 
be'ttiiiDtaiiied*    Thei«> .  the  oaraiear  tdJivegad  gagda I'tmrn^ 
wnug  peraoD  by  a  mere  ndstake.)  and  yat/itwaa^iiaki^ 
ttmA'ixtnBt'mtndd  lae,iM  theflaintiflFhad  anfljawied  aiiigpiti 
wpbf  id§  foutigrt  mst.    SQ^imJ^€9eremaDv*£(mtlaj^,itmmaf 
Mi  IftaifflMivea .  loight  km  riMMitained.  foa  th^  &m  Mkmtfi 
Qtf$jpUm:iKyfm  ifaacbfWMfliihni  alUioisgh>aadt"au8iddiam|r^ 
^HHMdaobmd  fagm&rtake;<  and  l^irdCUef  JmUce  udTMoi^ 
•dMr:iW'iEhfidisagMatdUtitetM>abetire^  an  omwiomaacfc 
aasMtedoiWi^  >aiid  have  tbtjcaia  toM^         Iqf^  tibe  ddbndtf 
wot,  which,  in  its  consequence^,  is  injurious  to  the  plain- 
dffiPianbMr^ftetm  iB^Ary  vt^i^iQ'JScmlmMartbt' 
dQiapfaorifitamgthepriadplait tiiat  'miwrmta  is  Uahb inu 
tiofdr  foa  ft  nis*deliaery»p-iThaCia-J30r  newdoctdne;.  *ifer 
inir/inft » jeataUisbad ;  iiii  an .  w^iuttl^^ 
wbdfe'ixaHli  Chief ;  Justice  S^reaor^odi  the  Gauitt  hdd^  thaHi 
txbwewjitfkB  ooti  lie  againal'  fu,  iCtLoier  Sot  negligenoe^  aa^ for  • 
hwkigiw  bos  p  but ttbat it}  does  far  an  actual  wrongi    What* 
qnialfani,  itfaeoj  in  tUacaseiSyi  whether  die  defimdants,  kM^* 
caiMaiiyiliaMiW-ha'aa  not  been  gtaaiij  of  a  wrong  whefeby*} 
tha^lifaHtfl^haa  >aatotained  ^an  tajury.    He  had  soldgooda^ 
iaitny^^iahnH'-to  la  ieian^  Mad  not  to  a  mere  awindlerv 
aa  'be^areoHted  aj  fictituHw  bill  in  payment*    It  ia  tme, 
thn^plabltifftwieant  to  sell  the  goods;  but  did;- RSmI  hi*- 
taiid»lb»biiy>theBit    There  can  be  no  doubt  fluU;  Jbe  did 
not,  ^iiM 'tdijeet  waa'  to  obtain  them  byfniod;    M  the 
amt^t^kMMMnCiitMpieU,  who  waa  laH^  tried>  •al^'the  OU 
jBalfe^*»liefofe:  die 'Common  Seijeanlyt'it' appeared  that- 
theipnaaner ! wena  inta  a- shop  m  l)be<  dt^  and'  ^^itebaaad 
jewellery  and  trinkets  to  the  amount  of  lOR;  that  he  waa 
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1826.        a  stranger  to  the  person  who  kept  the  shop^  and  said  that 
^    ^    ^      he  would  pay  in  cash,  and  the  seller  airreed  to  deUver 
«.  the  goods  at  the  coach-office  at  Lad  Lane^  the  prisoner 

stating  that  he  lodged  at  the  inn  there.  The  goods  were 
accordingly  taken^  when  the  prisoner  said  he  had  been  dis- 
appointed in  receiving  some  money  he  expected  by  letter. 
A  two-penny  post  letter  was  jnst  afterwards  put  into  his 
handj  which  he  opened  in  the  presence  of  the  seller  of  the 
goods,  and  said,  that  he  had  to  meet  a  friend  at  7\>jm'« 
Cfjffee^kfnue  at  seven  in  the  evening,  who  would  supply  him 
with  the  money.  The  box  containing  the  jewellery  was 
accordingly  left  at  the  coach-office,  and  the  seller  went 
home.  It  also  appeared,  that  die  prisoner  had  ordered  a 
place  to  be  reserved  for  him  in  the  Birmingham  mai),  which 
he  countermanded,  and  absconded  with  the  box. ,,  Under 
these  circumstances,  the  Common  Serjeant  l^ft  i%^  tp  Ijhe 
Jury  to  consider,  whether  it  was  the  prisoner's  intention  to 
purchase  the  goods.  They  thought  that  it  was  not|  and  ac- 
cordingly found  him  guilty :  and  a  case  was  reserved  for 
the  opinion  of  the  twelve  Judges,  which  was  considered  in 
the  Exchequer  Chamber  in  the  course  of  this  Term,  when 
we  were  all  of  opinion  that  the  prisoner  had  been  guilty 
of  an  act  of  felony,  as  the  vendor's  property  in  the  goods 
had  never  changed.  So  here,  there  can  be  no  doubt  but 
that  West  was  a  swindler,  as  he  not  only  gave  a  false  bill  of 
exchange  in  payment  for  the  goods,  but  also  a  fictitious  ad- 
dress and  description ;  and  although  it  has  been  said,  ,that 
the  question  of  fraud  was  not  left;  to  the  Jury,  yet,  in  point 
of  fact,  it  was,  as  my  Lord  IVn/ercfen  expressed  an  opinbB, 
in  the  course  of  the  trial,  that  it  was  a  swindling  transac- 
tion ;  and  therefore  it  was  not  necessary  for  him  to  leave  it 
to  them  in  summing  up ;  but  he  expressly  left  it  to  them  to 
say,  whether  the  defendants  had  delivered  the  box  or  not 
according  to  the  ordinary  course  of  business  and  their  du^ 
as  carriers.  This  appears  to  me  to  involve  the  question  of 
fraud.    It  is  clear  the  box  was  not  delivered  in  due  course; 
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the  property  it  eontained  was  still  ve^ed  in  tie  plaintiff,  the 
box  haying  been  directed  to  West,  at  No.  27,  Great  IVin- 
cheHtr  Street^  and  on  enquiry  by  the  defendants'  servanfe^ 
it  was  ascertained  that  no  such  person  resided  there.    It 
appears,  too,  that  when  the  plaintiff  made  enquity  for  the 
box  at  the  defendants*  office  in  London^  he  ^as  tdld,  that 
it  had  been  sent  back  to  Birmingham.    That  was  not 
true ;  and  although  it  might  have  been  placed  m  the  Of- 
fice ftota  which  goods  are  conveyed  from  £dn^n  to'  Bir^ 
ndnghankj  the  plaintiffcould  not  be  aware  of  it.    Tt  has  been 
mainly  contended,  however,  that  it  was  ultimately  delivered 
(6  the  right  person.    But!  WM  was  a  felon ;  and  if  so, 
th^  ^ItdntifT^  property  in  the  goods  had  never  chang- 
ed; dn&tkn  it  be  said  fo^  a  moment,  that  a  carrier  does 
M^  dtity  by  sehding  a  box  to  a  person  at  St.  AlbatCs,  of 
ifhoHi  Hfe  Kilbws  nothing,  when  it  was  directed  to  be  de- 
lii^ted'  to  ft  person  of  the  same  name  in  Great  Winchester 
Sfrietj  Lokdon.     It  has  been  further  urged,  that  it  was 
iJD^dssibte  for  the  defeiidiints  to  know  who  the  original 
^fXkbt  was,  or  who  sent  the  box  to  their  office  at  Birmihg" 
hdm;  but  they  should  have  sent  it  back  there;  and  they 
wire  not  justified  in  forwarding  it  to  St.  Albdrfs; — ^if 
they  were,  our  decision  in  the  case  of  Duff  v.  Buddw^ 
wrong*,  where  we  held,  thtft  a  carrier  is  bound  to  deliver  a 
parent  at  the  place  to  which  it  is  directed.    There,  a  swind- 
ler #ent  to  a  shop  or  warehouse  in  London,  and  ordered 
goods  to  be  directed  to  James  Parker,  High  Street,  Ox- 
f&rd,  Who  was  well  known  there,  and  the  goods  were  accor- 
dingfy  sent  to  Oxford  by  the  defendant,  a  carrier ;  and,  on 
thfi$r  arrival,  his  porter  called  on  Mr.  Parker  mth  the  parcel, 
and,  Oh  his  saying  that  he  did  not  expect  any  parcel,  it  was 
iaketi  bsick  to  the  office ;  and  on  the  following  morning  a 
person  came  there,  who  had  before  received  two  parcels, 
which  were  directed  for  **  Mr.  Parker,  to  be  left  at  the  of- 
fice till  called  for,**  and  took  away  the  parcel  in  question ; 
and  Lord  Chief  Justice  Dallas,  who  tried  the  cause,  was  of 
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1828.         opinion,  that  the  carrier  wad  liable,  and  observed  to  the  Ju- 
„'     "^     '       ry,  that,  if  the  defendant  or  his  servants  had  not  taken  the 

Stephenson 

V,  same  care  of  the  parcel  as  a  prudent  man  would  have  taken 

of  his  own,  he  had  been  guilty  of  gross  negligence ;  and  the 
Jury  accordingly  found  a  verdict  for  the  plaintiffs.     There 
no  imputation  was  cast  on  the  defendant  as  a  carrier;  and 
after  an  ingenious  and  able  argument  by  my  brother  Pell 
for  a  hew.  trial,  the  Court  refused  it,  on  the  ground  (among 
others)  that  the  plaintiff's  property  in  the  goods  had  not 
passed  to  the  consignee,  but  remained  in  the  original  own- 
er, they  having  been  obtained  from  him  through  a  swind* 
ling  act;  and  Mr.  Justice  Richdtxkon  is  reported  to  hftre 
said,  and  on  which  I  rely  (a):  '^  The  action  wals^iiioirt 
properly  brought  by  the  plaintiffs,  as  they  had  a  ph>p6rty 
in  the  goods,  of  which  theyfhad  been  deprived  by  a  grasB 
fraud.     I  also  think  that  the  defendant  has  been  guilt  j  of 
gross  negligence,  as  the  parcel  was  not  delivered  as  dii^ect- 
ed.'*    The  only  doul)t  I  have  entertained  in  this  case  waa^ 
whether  the  box  was  ik)t  delivered  to  the  right  person; 
but,  as  he  must  be  considered  as  a  felon^  the  plaintiff's  prtK 
perty  in  the  goods  still  remained,  and  was  not  changed  }0f 
the  ddivery  of  them  to  the  defendants.     It  has  be^m  >  also 
said,  that  West  might  have  brought  an  action  against  tlie 
defendants,  if  he  had  demanded  the  box,  and  they  had  re« 
fused  to  deliver  it  up  to  him.    To  this  I  cannot  accede, 
for  the  reasons  above  stated,  coupled  with  all  the  oiiieiim- 
stances  which  have  been  now  brought  before  us;  and  al- 
though it  has  been  said,  that  the  plaintiff  could  inaintaiii 
no  action  till  the  bill  of  exchange  became  due,  as  he  look 
ft  in  payment  for  the  goods,  and  appropriated  it  to^  faia 
own  use  by  getting  it  discounted;  yet  the  defendants 
should  not  have  parted  with  the  box,  when  they  found 
that  no  person  of  the  name  of  West  resided  at  No*  ^t 
Greai  Winehester  Street^  where  it  was  directed,  or  in  any 
of  the  adjointing  houses. 

(a)  6  B.  Moore,  478. 
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Mr.  Justice  Burrouoh. — I  am  of  opinion,  that  the  rer-         1828. 
diet  found  by. the  Jury  is  a  right  yerdict. — Lord  Tenter-    s^ephbuson 
dem  did  not  decidci  whether  the  action  was  maintainable  *• 

Ha&.t 

or  not  on  the  special  counts  of  the  declaration;  bnt  merely 
said,  that  there  was  a  count  in  trovet ;  but  I  am  strongly 
inclined  to  think,  that  the  second  count  may  be  support- 
ed* It  is  founded  on  the  original  contract  between  the 
plaintiff,  as  the  consignor  of  the  bdx,  ancl  the  defend- 
ants as  carriers,  and  states,  that  the  plaintiff  caused 
it. to  be  delivered  to  them,  and  that  they  accepted  and 
received  it  from  him,  to  be  safely  kept  by  the  defendants 
feir  :the  plaintiff,  and  to  be  redelivered  by  them,  on  de- 
mand, to  him.  The  defendants  were  directed  to  deliver  the 
bQX|atr<No^S7,  Great  Whteheeter  Street;  and  on  its  being 
iabm  there,  according  to  the  direction,  the  defendants' 
{lortcaT' found  that  the  house  was  untenanted,  and  that  no 
audi  'person  as  West  ever  lived  there,  nor  was  there  any 
person  of  that  name  in  die  street.  The  defendants  had 
performed  their  contract  wh^n  they  took  the  box  to  the 
house  to  which  it  was  directed,  and  it  afterwards  remaified 
ill*  their  hands  as  the  property  of  the  sender.  A  new  con- 
tdbct  then  arose  between  the  plaintiff  (the  consignor)  and 
the  defendants,  as  carriers,  and  they  ought  to  have  taken 
care  of  the  'box  for  him.  It  appears  that  it  was  taken  back 
to  their  office  in  Lad  Lane,  and  if  an  action  had  been  brought 
against  them  by  West^  the  consignee,  for  not  delivering  it,  it 
wouid  have  been  a  sufficient  answer  for  them  to  say,  that 
they  had  taken  it  to  the  house  where  it  was  directed ;  that 
no  such  person  as  West  resided  there;  and  that  they  then 
held  it  in  their  custody  for  the  party  who  sent  it  from  Bir- 
fmngham.  There  can  be  no  doubt  but  that  the  goods 
were  obtained  from  the  plaintiff,  by  West^  through  a  gross 
fraud.  He  bargained  for  them,  and  not  only  gave  a  bill 
of  exchange  in  payment,  (the  drawer  and  acceptors  of 
which  were  fictitious  persons),  but  directed  the  box  to  be 
sent  to  a  particular  house  in  London^  where  he  never  re- 
sided, and  which  was  found  to  be  uninhabited  when  the 
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1828.  '     defendants'  porter   took  the  box.     That  circumstance 
diould  have  awakened  the  suspicion  of  the  defendants, 
f .  and  they  should  have  enquired  into  the  nature  of  the  trans- 

action,  and  sent  to  Birmingham  to  endeavour  to  ascertain 
who  had  sent  the  box ;  and  as  they  did  not  do  so,  but  de- 
livered it  at  SL  Alban*Sy  it  appears  to  me  that  they  acted 
inconsistently  with  their  duty  as  carriers,  and  with  their 
contract  with  the  plaintiff,  as  the  sender  of  the  box. — 
Without,  however,  determining  whether  the  action  can  be 
maintained  on  the  second  count  of  the  declai^ation,  I  am 
cleaily  of  opinion,  that  the  plaintiff  is,  at  all  events,  en- 
titled to  recover  on  the  count  in  trover. 

Mr*  Justice  Gaselee. — I  am  of  opinion,  that  under  all 
the  circumstances,  the  defendants  have  conducted  Iheai- 
selves  with  gross  negligence.  It  was  their  duty,  when  they 
found  that  no  such  person  as  West  lived  at  No.  27,  QretU 
Winchesier  Street^  not  to  have  deUvered  the  box  at  St.  Al- 
ban%  without  first  enquiring  whether  or  not  West  was  the 
proiper  person  to  receive  it.  If  a  carrier,  through  negli- 
gence, cause  a  box  or  parcel  to  be  deliViered  to  a  wrtmg 
person,  there  is  no  doubt  but  that  trover  will  lie.  But  I 
am  clearly  of  opinion,  that  this  action  cannot  be  main- 
tained on  the  first  count  of  the  declaration;  and,  ia  the 
second,  the  original  contract  is  stated  as  being  made  be- 
tween the  vendor,  or  consignor  of  the  box,  and  the  caitiers, 
whilst,  according  to  the  case  of  Dawes  v.  Fed,  the  deli- 
very by  the  former  to  the  latter  passed  the  property  »  the 
goods  to  the  consignee.  To  this  it  has  been  answer^, 
that  Westy  the  purchaser,  had  no  such  propeity,  as  the 
goods  were  obtained  by  him  from  the  plaintiff  th»>ugh 
fraud ;  but  at  and  from  the  time  of  the  delivery  of  the 
box  to  the  defendants,  to  the  receipt  of  the  letter  firmn 
West,  they  did  not  know  who  sent  the  box,  or  to  whom 
it  belonged.  If  West  had  lived  at  No.  ^,  Great  Win- 
ches ter  Street,  instead  of  27,  would  the  defendants  have 
acted  improperly  in  deUvering  the  box  to  him  there!    I 
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thiBk  not ;  and  consequently  that  the  action  cannot  be  main-  18S8. 
tained  on  the  second  count  Witb  reipeot  to  the  count 
m  trover,  I  have  bad  considerable  doubts  on  two  points; 
Fhit,  whether  it  ought  not  to  have  been  left  to,  and  fimnd 
byv  the  Jury,  that  the  j^oods  were  obtained  by  We§t 
by  fraud  or  swindling.  It  was,  in  fact,  put  to  them, 
as  Lord  Tenierckn,  in  the  course  of  the  triali  said,  that  he 
had  no  doubt  of  it;  and  if  the  cause  were  to  go  down 
again,  there  can  be  little  doubt  as  to  its  result  Secomdlfff 
If,  in  point  of  fact,  the  goods  were  delivered  to  the  per- 
son who  ordered  them,  and  (until  the  hiU  of  exchange 
given  in  payment  for  them  became  due)  fFe^  must  be 
considered  as  the  proper  person  to  receive  the  goods, 
lmtie%tbe  defendants,  by  the  delivery  of  the  box  to  him, 
beeo  givlty  of  such  a  wrongful  act,  or  misconduct,  as  to 
jndke  ithem  guilty  of  a  conversion  ?  There  can  be  no 
doubt  but  that  the  owner  may  maintain  trover  against  a 
carrier^  wha  has,  by  mistake,  delivered  goods  enttusted 
iSihim  to  a  wrong  pcurson ;  but  in  Aiteraol  r.Bnant(a)9 
which  was  an  action  of  trover  for  bricks,  and  the  plain- 
tiff proved,  that  they  had  been  sent  to  the  defendant  to 
be<k)nveyed  by  him,  as  a  carrier,  and  delivered  to  J.  S,, 
and  that  he  had  told  the  plaintiff,  that  he  had  delivered 
them  to  </.  aSI,  when,  in  fact,  he  had  not  done  so,  and  that 
they  had  never  reached  his  hands;  Lord  EUenborough 
said,  that  the  facts  stated  were  not  sufficient  evidence 
of  a  conversion  to  support  an  action  of  trover ;  that  al- 
though the  defendant  might  have  been  guilty  of  a  tort  re- 
specting the  bricks,  it  did  not  appear  that  he  was  guilty  of 
the  speciiic  tort  mentioned  in  the  declaration;  and  that  the 
action,  therefore,  was  misconceived.  So  here,  I  entertain 
considerable  doubt,  whether  the  defendants  can  be  said  to 
have  committed  a  specific  or  particular  tort,  vis.  the  con- 
version of  the  goods,  as  stated  in  the  declaration.  This 
mainly  depend  on  the  question,  whether  West  was 
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tbbfxdracw^^lltleditoikatedife  Ixnctdelttened  to  him;  and 
it[4|q^aiMR»  t^me,  ft^mthe^  whole  of  the  facts»  that  he  ww« 
He  W^Ai /|)afd<u)ht>.  tbe<  party  who  ordered  the  goods^'and 
dfdiffti}  tbi^n  tOt'be^ diluted  to  him  in  London.  That  was 
arqiieitfon  C9i;^he>Juisy4  vjjerr  whether  they  were  deltvered 
l»  >  tben  tight  >  psnw  >  hut .  Lord  Tenierden  merely  left  it 
tOkithem^  ^lyheAar  <tbe<  box  had  been  delivered  in  dw^ 
^Ul«ev!Jl'^<Hit.'€»T€^.  suggesting,  whether  it  had  been 
4elfv|9rieditO'i4h<e'l»gbt  person  or  not.  At  all  events^  the 
4elei»dW)l9  OWR  only  have  a  now  trial  on  payment  of  oostffi 
#iMlthefi4hepkintiff  might  shape  his  ease  difibrentlyt-itiiMi 
4ttienA.the  ireeerd.'  But;  as  justice  appears  t^JiAi^e -been 
dwe^f  wmI  the  Ckmrt  think}  .that  the  verdict  may  «be^vaii{»r 
fiQtieAfimf  oq^inionia of;  little  «^dght;  and  mdrelptatieiir 
J#rly«9i<^  dief  defendants  have  certainly  ;cQadblol«id>theii>- 
i^eft  with  neg)igenee>ias  they  .not  only  couldL  «q|  findri^ 
^jg^t^^f  th^thouse  t<»:iY)p^.the  box  wna  dtnected;  >bttt»af- 
|f^ipHUrdi^HQAif#(9(|. it. tO)he  delliretied  to  a.  persoaat ; an> inn, 
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Tuesday,     .  TyQK^|3,^d  Qt^^ers^  Assignees  of  J,  A,  Gilbe^t^  a^ank- 
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Goods  were  ThIS  wss  an  action  of  troter,  brought  by  thfe  ptaStitiffl}, 

shipped  OB  the 

5th  jpHi,  1884,  as  assignees  of  one  John  Anthony  Oilb&tt,  a  bdnkrii]^;fer 

^Jaub^'!^  ^^^  t^coverjr  of  a  quantity  of  flour,  alleged  Co'1)el6%<o 


.1.;..;- 


^'TT^A,    the  latter. 

addressed  to  the 
defendant's 
whar£     An  in- 

Toice  of  the  goods  was  sent  to  Gilbert,  stating  them  to  be  bought  and  shipped  for  him  and  on  his 
account  and  risk,  anA  in  the  ship's  mafiUest  they  weia  marhed  to  be  deKvcra4  *'«ii  o^dfeH"  '  Tbe 
Tess^l  arrived  at  the  wharf,  on  the  12th,  but  the  goods  were  not  landed.  On  the  10th,  Giibert 
committed  an  act  of  bH^ikniptcy,  M^eteu|»dn«c<niimisBion  was  issued  against  bim  mo^tke  IMl*  *ea 
the  17th  the  goods  were  clidtaied  by  a  persoi^oii  behslf  of  the  consignors;  and  on  the  ISth.  (he 
messenger  under  the  commisskui  {iciadaced  the  invoiee  that  had  been  sent  to  OMert,  aiiddemaniied 
the  goods.  The  defendant  delivered  them  to  the  consignors'  a^nt;  and  the  assignees  sued  him  in 
trover: — Held,  that  the  trtmHimt  was  not  at  an  end,  and  that  the  consignors  of  the  goods  had  s 
right  to  stop  them. 
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At  the  tria}|  before  Lord  6hief  Justieei  Bett^^  Omk^  1828. 
iM,  at  tiie  Sittings  in  the  last  Tenn^tke  oaiiMf  ima^Mfeiu 
red  to  artritration,  by  an  order  of  his  Lordship  (wfall^h  eiri 
der  mHai-  afterwards  made  a  rule  of  Court).  Ot»  theiSth 
Jmmonry^  18S8«  the  arbitrator  made  his»award>  irhereby; 
«ift((r  recking  the  order  of  reference^  by^which-aU  mattefi 
iia  difiierence  between  the  parties  were  reibrrtd;  -and)  that 
the  action  was  brought  by  the  |daintiffs/flaairigBM»V<to 
teeoTer  from  the  defendant  the  talue  c4^duree¥eiend^paf»> 
eiib  of  flour,  one  cotnisting  of  one  hundred  s(Mdtwmty<4fie 
iMbiiiaitotfaer  of  fifty  sacks,  and  the  ihird^.of  tw«»ly-iffe 
saoksf  aHeged  by  the  pbiittiffi  to  have  belonged  to  Joi^^ii^ 
ikomy^CUberty  befbre lie  became  bankrupt;  he  loand  and 
amieiieid,^tiMt  Ae  {daikilsA  were  entitled  to  lecover  s^ainat 
^etQcifbiidanl^'tbeiidueoftbt  sidd  pareel  of  flouvifitBdy 
abotafttfentibhed' (consisting^' of  one  hundred  aMltweii^ 
fifr^isicks)^  amounting  to  the svatt  of  26S/L1Q»:;  that^dife 
tpbdntiflrs^  w«re  not  entitled  to  necorer  against  the  defend- 
Aani^  tile  value  ef  die  said;  pored  of  flour  secondly  dbo¥e 
mentioned  (consisting  of  fifty  sacks),  or  any  part  diereof. 
At^iaHly,  he  found  and  awarded  that  the  plaintiffs  were 
entitled  to  recover  against  the  defendant  the  value  of  the 
said  parcel  of  flour  lastly  above  mentioned  (consisting  of 
twenty-five  sacks),  amounting  to  the  sum  of  521. 10s*  But 
asr  to  Ais  last-mentioned  parcel  of  flour,  consisting  of 
twenty-five  sacks,  and  ofthe  vahie  o{52l,  10«.,  as  above 
mmti0D0d^  the  arbitrator^  at  the  instance,  and  with  Aie 
consent,' of  the  parties,  stated  the  following  facts,  proved 
befi^ite  him  on  the  reference,  in  order  that  the  defendant 
might  take  the  opinion  of  this  Court  thereon,  if  he  should 
think  fit,  that  is  to  say; — 

^  **  TfaeS5saeksinquestion  were  purbhated  By  Messrs.  Wil- 
iitmm  ^  Clo.,ofStockton,  for  the  sMJokmAtOhony  CHIberif 
with  their  own  money ;  they  charged  no  profit  upon  them, 
but  merely  charged  a  commission  of  Is.  per  sack,  for  pur- 


i 
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Ifi96.        e^fi8ing(thMi#aii4  Uiey  8hi|iped  thNB^  together  with  the 
«QAaind«ir  «>f  (^rcaxgo  of  other  goods,  by  a  veMel,  naoied 
iim  CumlMkmdi  .homid  for  Londof^    TUis  vessel  was  ad- 
4iiesBe4',hVt  M^^srs*.  NKitti»#of»  ^  Cb*  to  the  defendant's 
phacf»  AiuL  th^p  aent  to  the  defendant  by  post  a  manifest 
of  4^0  cargQ»:    Tbfiy  f«&t  also  to  Gilbert  an  invoioa  of  these 
twenl^r^i^e  sa<^  of  flour j  statmg  them  to  be  bought  and 
s^ped  ISnt  hm*  and  on  his  account  and  risk.    When  a 
«^p  was  thus  addressed  by  Messrs.  Wilkinaim  ^  Co.  to 
the  defendant's  wharf>  diey  always  sent  a  manifest  of  the 
cai^  t0  the  defendant  by  post;  and^.  in  this  manifest,  the 
diffeseat  items  q£  the  cargo^  and  their  marks^  wete  ioserl- 
edf  and  opposite  lo  eaeh  iteasi  either  thenMoeof  4tbefOqik- 
aignee,  Of  the  words  ^^to!  ovder,'*  mteve^  wiiiteDUt   ,When 
sudor  vessd  arrived  ^t  the  whatf,  those  goods  ito>wlHdh  tke 
eons^oe's  name  waa  annexed,  jn  the  maaifeB^  wer»4^ 
jfoieced  to  mch.  conngnee,  or^ his  otders  upon  appIioalio»; 
4ndidMM»  to  which  tibe^  words ^^  t6  order"  wero<ofipQaite 
iavtikemaaifesl^iiwerft  delirered  to  the  ordee  of  Wilikh 
Am  ^  '.Cbfty  that  is  Ao  say,'l^  persons  producing  either  hiUs 
^Jaditig  for  the  goods,  or  Wilktmon  §  CoM  iHTOAoes  of 
tbeqi' r«spfictiliYelgr«    Flour  Ihua  appearing  to-  be  abipped 
*f\  totoioderf"  by  the  manifestt^  was  always  left  on  board  ibe 
^iiQSBel,  .and  not  landied  until  sueh  \M  of  lading  or  iavioice 
was  pnodiw^d ;  but  i$  nosuch  hiU  .of  .lading  on  lnv<Hce 
Wiore  produced  by  the  time  the  vessel  began  to  take  in 
iher  return  cargo,  then  the  flour  was  .landed, and- iilMed 
in  the  d^fendant's  wasehouses*  ajad  there  ijkepttpKv  the 
order  of  the  shippers*     QUberi,  the  bwkruptiW^R  M 
the  habit  of  having  flour  shipped  for  him,  ftoQi  fiUfd^- 
ton,  which  came  to  the  defendants  wharf;  and  he  al- 
ways, in  such  cases,  either  sold  it  on  board  befdt  it 
waa  landed^  09  pt  was  landed,  and  kept  for.  hijoi  in  Um-^ 
fendmt's  warehouses  until  he  sold  its  so  that  fim  defiMid- 
ant'9  whfirf  lias  <^lwayf^  dei^med  the  place  of  itn 
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The  tw€iitrf4hn6  saeks  df  ioiMr  in  qilwtloil'll^^WiiM)^ 
ped  on  board  the  CmmberUmd,  x^n  thd  5A  April;  IS/it, 
and  arrived  at  the  wharf  on  the  ISth^  but  wei^  not  ionded 
until  between  the  82nd  and  ^Mtb  of  the  saale  uKMitlK  On 
die  17th  day  of  that  month,  an  ordefr  ham  WUiim&fk'  f 
Co.,  dhrected  to  the  defendant,  requiritog  hhn  to  deliver 
these  twenty-five  sacks  irf*  flour  to  Messrs.  AfkhkMh^f 
Cramp,  was  produced  to  the  defendant  by  Mh  GifMlp, 
and  the  floor  was  then  daimed  by  Mtk.CiHimpon  the  JNM 
ot  WiUmion  ^  Co.  Gfs/&;f^  at  that  tkne  wa0  a  bukrapl. 
He  had  committed  an  act  of  bankruptcy  on  the  10th  Ap^, 
laMk  On  th«  14tb,  neosmnission  of  bankrupt  was  thef#* 
i^KMi  ii6ned«gainstf  himf  aod  on  the  19tb  di^  of  the  same 
muhMi,  themessenger  undte  that  conunission  produced  to 
lhe>Aeftndmi^  tkehmAte  ^the  twsnty-five  saekvof  flonr  h 
qiiesiMm,  wfakbhadbeen  stDlby  ITtUMiMMf  Cb;^t^  Otf- 
ierli  mf^befove^mentioned,  and  demanded  the  flour,  widdk 
ii«a  ve^hsed  ID  him.  Me^rsi  iMiiisen  4^  Chsf^ 
landed  the  flour,  and  sold  itferthe  aocouni  ol  WUHniomf 
Gsw  The  parties  to  this  action  ^ving  consented  that, 
in  case  this  Court  should  be  d  opinion,  that,  -under  the 
cJrewmstanoes  herein'^bf  fore*  stated,  the  pbtintifib  were  net 
entitled*  to  recover  for  the  value  of  the  said  last^^nention- 
ed  parcel  of  flour,  conaisting  of  twenty^ve  sacks  as  «foi«- 
siud;  then,  atuld  in  such  caseyihe  arbitrator's' award,  in'fth 
vour  of  the  plaintiffr,  for  the  value  of  the  said  first  and  last 
parods-  of  flour  above  mentioned,  amounting  to  the  sum  of 
315&,  shonid  be  reduced  by  the  amount  of  the  value  of  the 
said  last-mentioned  parcel,  Aat  is  to  say,  hj  the  sum  of 
5M.  \0s.  aforesaid."* 

Mr^  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ae^ 
oord&igly  moved,  that  the  snm  of  3151.  mentioned' m  the 
award)  might  be  reduced  by  the  sum  of  5S/.  lOs.,  the  va- 
lue of  the  last  parcel  of  flour,  consisting  of  twenty-five  sacks. 


Sg^  ....     ,     CASES,  IN  rHU^RY  T^KM, 

^28.        a^  iiientioned  IP  the  awordi  when  the,  Court  ordered  it  to 
>^"">'""^      J^Q^set  do.^  for  argument  as  a  special  case. 

Hvhtuekk  ^  jvIp^  Sferjeant  E.  Lawes,  for  the  plaintiffs. — The  arbitra- 
tor h^^  fpu^dj  that  the  vessel  containing  the  flour  in  ques* 
fiQT[i  we^  a44res8ed  by  Messrs.  Wilkinson  ^  Co.,  the  con- 
^gnoiirs^.tQ.tb^  defendant's  wharf;  and  that  an  invoice  was 
sent  .by  |;he^  to  jtbe  bankrupt^  Gilbert,  stating  that  they 
)i^d  f?lOI2£l\t  ^a^d  shipped  the  flour  for  him,  and  on  his  ac* 
county  .ai^  risk*  ..He,  has  also  found,  that  the  defendant's 
whfirf  W;aa  .^be, place  of  its  destination ;  that  the  flour  arriv*- 
ed ithpre  q^  t^e  ISth  J^l„  }B^j{\.^t  no^emand  wf0,D(ii^ 
i^til  t^e  ^|;7tb^  whm  the  d^(^ant,  r^ceji^vj^  an  ord«gc  ^^ 
Wi^Wf^^A^^^**  reqiriripg^  Wm  .to/deliv^„tliq,#pMjrtiiiO 
l^^^jf^Jit^v^^,,^  Cramp i  and  that,  m  the  l^^^inithe 
^<^9SQpg|$^, iVidfTi  the  cpnunission  against  Gt^^^pno^m^ 
t^  jnvojii}^^  ^)^c);l,iv:i^  ixxthe  usual  form,  and^en^andedthe 
fli9ur«  ^.^^  ^hff(<l^ei|d4nt  refused  to  deliver  to  him.  It  is 
cl^aTf  thaJb^theiA^ur  hi^<4rrived  at  the  place  of  its  deatuQ^ 
ti^n,  andyet.the  cpnsignors^  claim  a  right  to  stop  it  in  ^mH^ 
^tu.  ..Although)  in.  Loeschman  iv.  Williams  (<^,  it  .was 
h^ldf  that  goods  ilelivered  to  the  packer  of  the  purcha^^^ 
(h^  haying,  no  warehouse  of  his  own),  with  an  intiofiatioa 
to  the,  packer  that  they  were  to  be  paid  for.  oi]^  deli- 
very^ ipight  be  stopped  in  transitu^  yet,  that  waa  on  the 
ground  that  the  goods  might  be  countermanded ;  that  the 
delivery  was  ou)y  conditional;  and  that  the  packer  was  to 
I^  considered  as  a  trustee  for  the  vendor:  whereas,, here, 
there  was  no  condition,  but  an  absolute  and  unqualified  fie- 
Uvery  by  the  consignors  to  the  defendant,  for  Gilbert,  the 
bankrupt.  Where  the  purchaser  of  goods  uses  the  wharf 
or  warehouse  of  a  third  person  as  his  own,  the  delivery  of 
them  there  is  equivalent  to  a  delivery  to  himself|.  and  the 
goods  would  be  as  much  in  his  possession  and  under  bis 

(a)  4Campb.  181. 
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control  whilst  on  the  wharf  or  iti  the  wieU'ehoiliJse,'  iU^lf  th^  T92d. 
were  in  his  manual  custody.  The  first  6ase  in  '^liicU'tM 
doctrine  seems  to  have  been  estabtished,  is  that  of  Rich- 
artbon  v.  Goss,  where  Mr.  Justice  Ckmnb^i  ^^a(a) :  **  I 
should  strongly  inclme  to  think,  that,  if  a  man  be'ih  the  ha- 
bit of  using  the  warehouse  of  a  wharfinger  as  his  oWii,  and' 
make  that  the  repository  of  his  goods,  Aid  'dl8)[k)s4  ^fthem 
there,  the  journey  would  be  at  an  ehd  WheVi  th^'^oiid^  ar- 
rived at  such  warehouse;"  and  Lord  AUdiile^^eHtf^r^i^ 
his  concurrence  with  that  opinion  in  'ScoA^y.  PlMit(b). 
It  is  true,  that,  here,  the  flour  was  not  llindi^d ; 'Ib'ut '  It  is 
ptirthstfy  hktmateirial  -wliiethcr  It  rettahied  bk  hbifd:  khe 
iMff,  ^#asr  landied  oA  thi^^vi^h^;  or  lod^  ita  the  'def<hid- 
atkt%  w'MhbuBM.  '  At  tast'ki  i^egstrdb  the  conslgiini^ht^  ihe 
flbtir  ^iA  arrived  at  the  place  of  its  ultimate  d^tinatloh  i 
(Mrti^tiliilrly  as  it  is  found  m  a' fad!,  that  6fJ2Mr' hikd 
b^toSn' the  habit  of  lenvfaig'  H  on  board  till'  sdhT.  the 
shij^,  therefore,  must  be '  considered  as'  nitich'  hfsf '  tfare^ 
bcmte  as  the  wharf.-  In  Scott  ▼.  'Pettii,  gcfodi  wete';  on  tte 
16th  Marchy  forwarded  from  ManthetteTf  addressed  to  Jf.', 
at'Ae  Bull  and  Mouth  Inn,  Londdii,  ill'  conseqderice  of  £i 
pi^evious  order  fi-om  him.  On  the  ^d  of  the  same'ibohtb/ 
they'  were  sent  to  the  house  of  the  defendant,  who  was  the 
packer  of  A.,  in  pursuance  of  a  general  order,  that  all 
goods  addressed  to  him  should  be  sent  there,  A.  having 
no  warehouse  of  his  own ;  but  as  to  these  particular  goods, 
no  direction  Was  given.  On  the  11th  of  March,  A.  com- 
mitted an  ^ct  offbankruptcy.  When  the  goods  arrived 
at  the  defeAdanfs,  they  were  booked  to  the  account  of  ^.» 
and  the  defendant,  not  knowing  of  A.^s  bankruptcy,  un- 
packed the  goods  to  ascertain  the  contents.  On  the  SIst 
March,  the  goods  were  claimed  by  the  consignors,  and,  oh 
the  day  after,  by  the  assignees  of  ^.,  against  whom  a  com- 
mission had  issued: — and  it  was  held,  thai  ^e  transiius  ot 
the  goods  was  at  an  end  when  they  arrived  at  the  defend- 

(a)  3  Bos.  &  Pul.  127.  (*)  3  Bos.  &  Pul.  472. 
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1828.  f       antViicmsei.attd^  t)OBfieqtiendy/ihati«he  pkintiffSf  as  llie 
"     "   ^      aosigneesfof  ^A  iiprere  entitled  to  recover  then  m  an  actkNi 
V.  of  I  trover ;  andkMr^  Justioe  CAomirp  there  said  (a) :  ^'  How- 

ever hard  the  law  maifry  in  general,  be  thought,  which  vetots 
the  property  in  goods,  which  arrive  after  an  act  of  bank- 
raptcy>  m  the  assignees  of  the  bankrupt,  it  would  be  still 
more  hard,  in  the  present  instance,  if  the  creditors  were 
not  permitted  to  resort  to  the  property  in  the  hands*  of 
the  defandtot,:  since  he  could  have  no  stock  in  his  ^own 
posse^om  '.llie  creditors  of  a  trader  generally  kiiolr 
whether  he  has  goods  in  his  polssessiony  and  trust  imn  ac- 
cordingly; and  the  creditor  of  this  bankrupt' prdbafaly 
kflfewthat  be  otmlidered  (thefwavehonse  of  kis^pftoker 
aa  kis'«wny  and  that  the*  goods* were  ooii8igncidiito<'hina 
theva  Inthoae  cases,  where  the  If^UfmAw^of /thb  gpMi 
haS'  not  been  considered  as  attan^  end,  "the^  goodaifalmt! 
onfy  r^nained  with  thewpacker  fior  the  purpose'  tof  be^ 
ing  forwiard^il  >to  some-nltericHr  destination.  In*  Aid  cise^ 
there  was  no  ulterior '  destkiation,^  the  ttanntus.  was  ait  hk 
end/*  So  here,  the  flomr  had  arrived  at  its  ukimale  des^ 
tination.  Thecase  of  Jfttfrv.  jBotf  (A)^  and othevsof  sHoe 
nature^  are  distinguishable' firom  the  i)resent,  as  a  delivery 
to  a  carrier,  or  wharfinger,  may  be  nescindable  befiweit^is 
completed^  and  he  may  be  considered  as  a  niiddle  tmHi 
la  Rowev.  Piekfatrd  (c),  a  trader  in  LaneUmmwi  in  the 
habit  of  purchasing  goods  at  ManehesJer^  aend  >  cmpiit 
ing  them  to  the  ccmtinent  shortly  after  dieir  andfaLili 
Londen^  The  goods  consigned  to  hia^' remained,  •in^'th^ 
waggoxM>ffice  of  the  defendants^  who  weve  cavrier^^  ^m^^ 
til  they  were  removed  by  his  agent  for  the  purpose  o( 
bring  shipped: — ^it  was  held,  that  such  trader ^htoiviDg 
becoide'  bankrupt,  his  assignees  were  entided  id  rebover 
goods  deposited  with  the  defendants  before  thebsoik* 
mpt^Ff  rad  that  the  consignor  had  no  right  tO;  stop 

(a)  3  Bos.  &  PuL  473.  (h)  2  Bos.  &  Pol.  457. 

(c)  1  B.  Moore»  626;  S.  a  6  Taunt.  83. 
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tbem  f It  ihuuihif  andiilutv/Mr  the  tradei»)lHid'»Mf>wai«u  1889. 
house,  of  his  cum,  the  iraasdm  of  thegoodi ^whi> at^w  "xu^ek 
end  on  their  arrival  at  the  waggon*office;'Udithe  GcHirt  ^^  o. 
said,  that  die  eaae  most  be  gofemedhy^tboee  of  ii^eife 
T.  IFfigiUCa),  and  Seait  t.  P^itfi^  (6),  in  the  kttdr  of  whkb 
it  was  heUL  that  where  a  trader  had  no  warehouse  of  ilia 
own,  but  used  that  of  his  packer,  for  receiving^  goods  eon«» 
signed  to  him,  the  ^ohmIiij  of  such  gooda  was  atamendk 
upon  the  delivery  of  them  to  the  packers  -In  tbalat^cascl 
of  jFof  ter  V.  FirampUn  {c)j  the  vendee  of  sevekal  hogsiseada 
oftsttgar^  upon  receiving  £rom  aeaxrier  no4ice>  of'ttMfer 
ailrfaMlI^'i  tooli  isncplcaiififotn  them,  and  l»r  his  otm^'wa^ 
vcntaofe-iifesired  the  >earrieritto  let  then  semain'in  Uil 
wn^faiiuie>ii»fcillie  sfaouldlireoeivefuvtiierdireotio«s^«nd|» 
btforo  dieytweveiBmoved^rbeeame  hankruptftit  Was  hekl^ 
thaA>  the  ^IroiMiAtf  was*  a^  an  end ;  1  and  that  the  nlidoa  wait 
noe  entitled  to  stopttheia?  akid  Mr.  JuMoe  Baj^  thmm 
said:  '* Whdre  anian.Mkrs  goods'tat>beidriiivered  at.ar 
pertactdar  plaocr  tibe  itkMsHms  4)otitiliaea  until  thejit  are  dak 
hveved  to  the  oomsignee  at  that  ptaoej  but  that  must  b» 
udd^dtood  of  a  delivery  ki  the  trdinarf  counte  of  busi-t 
aess;  for,  if  the  coasigoeei  befolp^fetiie  goods  reach  iheir 
ultiniate^d^stiitatioB,  postpone  the  delivctry,  or  do  anyiaot 
whidi  is  isqiaivalent  to  tiddng  dctiud  possession  of  tbem, 
th^  trandka  is  at  an  end. -'*  So  here,  the  wharf  of  the 
deftildant  was,*  in  the  ordinary  course  of  business  betweeii 
the  <  parlies,  the  place  of  ultimate  destination  tor  flonv 
ddppedi  tO'the  ^banktupt  by  Wilkinson  ^  Cd.;  md  th# 
irmnsiiwfi  was  aian  end,  ahhaugh  the  flour  in  question 
remained«in  the  hold  of  the  vessel;  as  it  is  found  as  a  fkct^ 
tfnit'the'  bimkrapt  was  in  the  habit  of  seUingi  flour  cri 
board  *befor^  it  was  landed ;  and  if  so,-  tbf^  ship  tn^;lit  be 
C€lnsidered  as  the  warehouse  for  this  partisular'  purposev 
and  the  arUtratov  sb  appears  to  hav^  considtted  it^  anA 

(a)3Bo6^&Piil.d20.  (»)M.469.    ' 

(r)  6  Barn.  &  Ores.  107. 
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1889.        tibope  is  coMcqnenliy  no  graond  for  ledacing  the  sum  of 
^^^^^      S16Li  to  which  he  thought  the  phdntiflb  wei!e  enlitkcL 


t». 

HimnniBT. 


Mr.  Seqeant  Wilde,  amiri. — ^From  the  facts  Jbond  by 
the  arbitrator,  it  appears,  that  when  the  flour  in  questicxi 
arrived  at  the  defendant's  wharf,  it  was   not  received 
bj  Jbim.  m^  tu«?ount  of  Gilbert,  the  bankrupt,  <»:  of  any 
particidar.  individual;   for  when  a  ship  was  address^, 
by  WiUim§0n  %  Co.,  the  shippers,  to  the  wharf,  thqr 
alwaya  4ent  the  defendant  a  manifest  of  the  cargo,,  .in 
which  the  different  items  and.  marks  were  inser^d,  aind 
opposite  to  each  item,  either  the  name  of  ;tbe.  ^lopsign 
nee*  or  the.  words,  **  to  order,'*  were  written  i.fwd.  ^. 
theaixivalof  the  veasel,  the.  goods  to  whif4l.,f}i^ifi^iwigf, 
nee'a  name  was  annexed  in  the  manife^it,  were  delivpi)^!^!^ 
hivip.or  his  order,  on  application,  whilst.tluwMe  to  w)wll*. 
the  woids,  '<  to  order,**  were  opposite  ia,  theimuwifefi^ 
weradelmredto  the  order  pf  the.  sluppeos,  thaf  is  to  ^, 
totiperscma  prodedng. either  bills  of  lading  fee  tha.gppdiu 
or  .the  shippers' invoices  of  them,  respectively t.  ThQ;|;Br^p9r 
ty^five  sacka  in  question  were  marked  to.b^t.^fj^Yfstni^. 
''.'to  order i"  therefore  they  continued  in  ir^HUMte.ii^^  ^ 
production  of  such  order,  and  the  cppseqiifm(..4^V^f> 
The  award  distinctly  points  out  when  the  dAlfvery^ffWl 
to  be  made  in  such  case,  vis$.  '^when  flp^ir  jhths  ^pp^ 
*  to  order,'  it  was  always  left  on  bourd  the  vj^fVi^livllRA'IMi^ 
landed  until  a  hill  of  lading,  or  invoice,  wi|s-  piydn^iij' 
The  defendant,  as  wharfinger,  could  not,  ^q,  the  MW^. 
know  who  was  entitled  to  receive  the  flour,,  and.  Ab^  Am. 
for  landiog  had  not  arrived,  as,  if  no  bill  of  Wiw^^mklfi 
voiee#  waft  produced  by  the  time  the  vessel  b^^ftpf|i^^||||p< 
her  return  cargo,  the  dSour  was  landed  and  place4M^iith#iiUr 
fendanl'a'warehonsesr  and  there  kept  to  the  .i^rdei^  ibf^ 
shippers; 'end4i  18  dear^  that,  until  delivery^  ijja^Aijfpmi 
had  a  right  to  stop.     Therefore,  whether  the  flour  eoo^ 
tinned  on  board  the  vessel,  or  was  landed  on  the:  wharf,  or 
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ifli  tot  d^nHidftnt^B  waynMHttM/^'flf  sCm  1HMHHNB  ^t^^HW* 

to  Gilbert i  the  consignee;  and  that  transit  could  only  be 
dcfienttined  hy  the  production  of  a  ttiUtrflifilihf  j  aTBiTdife, 
and  a  demand  of  delivery,    l^re  ii  MtMngf  ^to'  #ilhM^ ' 
the  supposition,  that  the  tranMt'wts'it  M^kidSt  oCi^tSi'' 
ship's  arriTal  at  the  wharf;  fbr  (hefloiir  Mniba:'^^^^ 
board,  not  for  the  conveni^ice  (^tbe  iiteH!fl|er',''^11^ 
the  eodrse  of  its  transit  fromi  the  coosHpiim  tl^^  \)oilP' 
sigii^ror  ontil  its  delinrty  wasekAttto^  by^thi^llfttM;  )B^ 
tte  pseMy  prodnoed  the  biB  of  tadfe^  lDr'%)^ol^;  'kidr 
tH'iifdl  cMm;  the  tess^i'mfgin  be  assm^led  tomrv^ 
^  ;''iAd  h^;  as  the"  order  ftom  the  fthfpifei%  Wasr'gif^ 
e!#'t(l th^  deflBttdtet;tiy^ddive^'th6ihmi»tb  MefiM3'.«a 

SmUkt  b^  tfalft^iieMtoge^  ^toder        'coifajlidftsiiM^  iij^iMt^ 
€fil8^;'MMr^J>  IWIHMl^  ^  Co.  hM  a '^reat'H^  «ff 
sto|r  it    This,  thetreftr^^'^is^  the  \AnjpM  ^jsk^oP  ^ni  ^m^ 
d<^  eotosighh)^  jgtVod!i;*imd^iti«'k'^eMrftl^[ff{ilc^^^ 
uilin  th^y'get  to  thelactUttl'tibfise^dtoH ^of  dk^ eM^gf^Me] ' 
tk«  "rigl^t  of  the  dohrAgMt  to  ^t<yp  Ai  IKiiilrift^^xiMir ;  luid  *AI^ ' 
thMi^h  they«  ni^y  be  a^  cbhlrtthelit^delit^fy;  jf^t  theiemuh* ' 
b<  W^tl^^^ctdOiieliyfhe  id6nb)|(he^/aittM^ 
dtfttVety;  bdbr6^  such  right  is  ctetermihed;  or  ki  2lh  endj 
Aluttte  dmt  H  delivery  to  aif  iigent  of  the  consignee^'iir 
sMneihties  itsfleieilt.     In  Rower.  Piet/ard,  the  mirt^' 
hoiiitt'Mtttper  had  b^n  in  the  habit  of  receiving  goods  fev ' 
tlie  %ttikf«pt)  whb  haid  no  warehouse  of  his  owH^  and  tli9 
gMis  Wta^pied'lo  him  remained  in  the  waggon-oflSce 
MiSitTMn&iM:  by  the  bankrupt's  agent,  for  Ae  purpose  of 
bifailtshippM;  and,  in  tliat  particular  instaiice^  the  ware- 
boi»e«koiper  had  recognised  the  tide  of  the  consignee^ 
mi  had  eent  to  inform  him  of  the  airiral  of  the  goods; 
afid  Ife  idso  appeared,  that  a  clerk  of  the  bankrupt  went  to 
the  warehouse  and  saw  them.    That,  therefOTe,  amounted 
to  a  tOBstnietiw  delivery,  the  gooda  remaining  there,  eub^ 
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1826.        ject  to  the  control  of  the  bankrapt,  and  constituted  the 
"  relation  of  principal  and  agent  between  him  and  the  ware* 

V.  house-keeper.     In  Foster  v.  Frampton,  a  part  of  the  goods 

II  UMPIIEB.Y 

was  actually  delivered  to  the  bankrupt,  and  the  remain* 
der  (he  having  taken  samples  of  them)  left  with  the  carrier, 
who  undertook  to  hold  them  on  account  of  the  bankrupt, 
and  as  his  agent«  Here,  however,  the  flour  was  sent  to 
the  defendant's  wharf;  and  though  an  invoice  of  it  was  sent 
to  Gilberi,  yet  the  defendant  did  not  receive  it  as  his 
agent,  and  he  was  not  to  deliver  it  until  Gilbert^  or  some 
person  for  him,  produced  WiUcinson  ^  Co.*s  bill  of  lading, 
or  invoice,  and  demanded  the  flour  accordingly;  and  al- 
though  the  invoice,  when  produced,  might  have  the  effect 
of  an  order  to  deliver,  yet  the  defendant  could  not  know 
that  Gilbert  was  entitled  to  receive  the  flour,  or  thi^  he  had 
the  invoice;  and  he  was  altogether  ignorant  of  hia  clwRf 
until  after  he  had  received  the  delivery  order  from  Messrs. 
WiUnnsan,  t^e  consignors*  Although,  in  Licibarraw  v« 
Mason  {a),  it  was  held,  that  bills  of  lading  are  transfer- 
rible  and  negotiable  by  the  custom  of  merchants,  and 
that,  if  the  consignee  assign  such  bills  to  a  third  person 
for  a  valuable  consideration,  the  right  of  the  consignor,  as 
against  such  assignee,  is  divested;  yet  it  has  never  been 
determined,  that  the  delivery  of  a  mere  invoice  would 
defeat  such  right.  In  Crawsbay  v.  Eades  (6),  A.  deli- 
vered a  quantity  of  iron  to  a  carrier,  to  be  conveyed  by 
him  to  JS.,  the  vendee,  in  the  country ;  and  the  carrier 
having  reached  JS.V  premises,  landed  a  part  pf  th^iron  on 
his  wharf,  and  then,  findmg  that  B.  had  stopped  pay- 
ment, reloaded  the  same  on  board  his  barge,  and  U^  the 
whole  of  the  iron  to  his  own  premises:  and  it  was  held, 
that  there  was  no  delivery  of  any  part  of  the  icon,  so  as  to 
divest  the  consignor  of  his  right  to  stop  in  transits  the 
special  property  remaining  in  the  carrier  until  the 


(a)  5  Term  Rep.  683.    [h)  1  Bam.  &Crea.  181 ;  5.  C.  2  Dow.  &  Ri-1. 288. 
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for  the  whole  cargo  was  cither  tendered  or  paid^  or  until         1828w 
he  had  done  some  act,  shewing  that  he  assented  to  part      ^  "    "" 
with  the  possession  of  the  goods  without  receiving  his  »,> 

freight.  And  Lord  Chief  Justice  Abboit  there  ^aid.:  H"**'h»^- 
"  The  whole  question  is,  whether  there  h^  been  a  de- 
livery or  not?  There  is  no  case  in  wjiich  a  carrier,  hav* 
ing  begun  to  deliver  and  afterwards  discoptinue^y  has,bee^ 
held  to  have  made  a  complete  delivery  of  any  part  o^  th^ 
goods ;"  and  Mr.  Justice  Bayley  said :  '^  Tl^^e  can  be 
no  doubt,  that  wherever  there  is  a  complete  deljivery  of 
par^  of  one  entire  cargo  tp  the  consignee,  the  traimtus  if 
en^||{sd,  ^d  the  consignor  ca^ot  stop  the  remainder ;  b«if| 
in  or^er  to  divest  the  cpnsignor's  right  to  stop  in  transittf^ 
there  pug^t  to  be  such  a  delivery  to  the  consignfie  ^as  tp. 
divei^  ihe  carrier's  lien  upon  the  whole  cargo.'*  In  Stiff' 
veM^i /Hughes  (a),  the  t^n^ber.  w^  ma^kefl  by  t}ie  v^n^fie^ 
and  that  fi^as  considered  equivalent  to  a  delivery..  Tl^er^ 
too^  the  rights  of  third  parti^  had  intervened,  the  origin^}) 
vendee  having  re-sold  it  to  another;  but  the  delivery  qf^t- 
part  is  not  to  be  considered  as  a  delivery  of  the  whole,  sg 
as  to  defeat  the  consignor's  right  to  stop  in  tremHtii,  which 
is'  an  anomaly  in  law,  and  a  right  peculiar  to  itself.  In 
Lo€9chman  v.  WilRams,  the  delivery  was  incomplete^  as 
the  goods  were  to  be  held  till  paid  for  in  ready  moneys 
but  here,  there  was,  in  fact,  no  delivery  at  all,  for  the 
flour  in  question  never  arrived  at  its  place  of  destination,- 
but  was  on  its  passage  to  the  consignee.  Although  it  has 
been  said,  that  (he  ship  may  be  considered  as  the  defen* 
dant^  walrehouse — the  question  is,  when  did  it .  become 
so  i  The  award  finds,  that,  **  if  no  bill  of  lading,  or  in- 
voice, was  produced  by  the  time  the  vessel  began  to  take 
in  her  return  cargo,  then  the  flour  was  landed,  and  placed, 
in  the  defendant's  warehouses,  tmd  there  kept  to  the  order 
of  the  shippers i*  and  that  period  had  not  arrived.     At 

(a)  14  East,  308. 
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1628.        ^U  evenffij  ^f  re  could  he  i\o  fprmal  dejl^vctry  to  GiUberf, 
"  until  the  .inypice  was  produced,  attd  till  then  the  defen- 

«.'  dant  could  not  know  that  he  had  any  interest  in  the  flour. 

He- did  obi  content  to  hold  it  for  him,  or  for  any  other  per- 
son thao^j^: consignors;  and  as  it  was  not  landed  when  it 
wi^  d^ii^^idpd  l*y  tbenii  the  voyage  was  not  determined, 
ilfM^.  ^af;  tijie  iranritus  at  an  end. 

.  ^.  Seigeant  E*  Lowes,  in  reply. — The  only  case  that 
1mw»  ott  this  question  is,  that  of  Cram»hay  v.  Ea^$9 
which  is  altogether  distinguishs^Uq,  as  there  t^e  questjLpp 
ia?olved  the  carrier's  right  of  lien;  \  the  Court  luring,  |l^ 
the  special  property  in  the  goods  remaiaed  in  him  .HPtil 
tijMB  freigjtit  for  the  whole  cai^o  was  either  .^n49r/(4i9r 
p^lldf..  A  wbarfipgar  is  answecahle  to  the  afn^gaei^^jifB 
affpp  as  ,tb^  gqodi^  consigned  axnve  at  bis  wharf ^ifm^tflV 
tjlpugl^  ijt.  has  been  said,  that»  in  this  case,  thejd(efepd^( 
4^4  x'l^t  k|i0W|  at  the  4|iine:of  the  arrival  of  the  flour^  tb^  jl 
Wiia  cojQsigned  to  Cff^erl;.and  that>  as  he  had  receiy^  ^ 
iH>tice  of  that  fact,  he. had  not  assented  to  receiye  ojr  ^d[<| 
it  cm  his  bebalfi  yet  the  ship  which  contained  it,  n|^t  be 
considered  as  part  of  the  wharfi  and,  according- to,  t^^.^^a^ 
cffie  o£  Buszard  V.  Capel{a),  might  have  been^  distrajued 
for  rent ;  and  as  the  flour  was,  by  the  manifest,  made  deli** 
verable  to  order,  it  was  immaterial  whether  a  bill  of  l^^di^g 
or  an  invoice  were  produced,  on  behalf  of  the  b/uikj^ptf  for 
whom  the  flour  was  purchased  and  shipped. .      ,     , 

[Mr.  Justice  Park^  referred  to  the  caae  of  J^ffft^r* 
Beale{b)a  where  Lord  Man^ddaaid,  that,  in  or^er.to  fioft- 
statute  a  complete  legal  delivery,  the  goods  must  bf  ve  comf 
to  tb^  corporal  touch  of  the  vendees ;  and  Akermof^  y^thffih 
pherjf{c),  wh^re  the  consignee  of  goods  having  handed  over 
the  shipping  note  and  a  delivery  order  to  the  wharfing^« 

{a)  4  Bing.  137.  (&)  3  Term  Rqp.  466,  n. 

(c)  1  Car.  &  IViyDC,  63. 
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requiring  him  to  delirer  such  goods,  on  arrival,  to  J.  S.^  it 
^sheld  not  to  ]i>iu$s  th^ "{i^o^rty  in  the  g66Ai,  lui^khih  AU 
Vi»ttfaecoii8}gnoT^^^|htofM^pagelniite  '"' 

',      I     •       ■     :m      .'   .i/f    I'M!   ()(il.'',  Jhi.h 

Afr.  Justice  Park,  now  deHverea  ilib'^^etiil'ktBi 
Cotirt,  as  foUows:— Thk  case  ctin^' byfM'MkS' l!?ot(rf, 
upon  a  motion  to  set  a«ide  an  awird  (^']^)ilt^  ^  i'lkitu:^ 
ed  barrister,  and  which,  from  the  importance  of  it,  we 
desired  might  be  argned  as  a  sp^dih  <»s&."  'TUi^  a^6on 
wai  aji  aetito  of  troVeC,  and'k  hadbeMTbfatfklt^ail'Offi- 
iitei'iftflnjr'Lord  Cbfaif  Jtindee-,^nbe  tbade  a  irtile>'c^e)duk, 
W'^' VlWmSL '  of  Mi^i Urmiotil.  The  d^iii  \^' int  ihiee 
y^tiral'jliilrtifels'or  fl«^,'(itie'af*the'valu«  at  WAt:}  HMi,  jftk 
irtiJlAiCb«l[Jrb!trae6r'dfeeiA«*  thkt  i:lie  pUiridfr»>'Ak&'^^ 
'iktv€ii'V6^6f  fifty  Mekk;  tM  WdJtiMiitiAatliA  ^osfJtM 
ibiiimim'iot^i&iA^r^,  't6'^tteii^thi!MiWp8iift» 
m ^UiikbD^wtotse^''  The'tfaird'tiiihsddM^ 
Vfi^  ^^  df  flottr;  atAdbi»^hkViaWWdS/.'10il..''m<i'y« 
td  ^btee,  the  arbitrator  kttt^  li  vari^i^bf  ftictb;  uj[i<n^'  HtWcSt 
i&'^  '^hes  to  take  the  ot>Im6A  of  tU^  Cdtiti,  uid  tfa^ils 
die  ]^!nt  upon  vhi6h  the  argumient  la^  be^ii  tdViriAki. 
Ihbei^estion  is/ whether  lifiessrs.  l^/Zib^iMdii/tlie  sh^]^ 
bf  ihe  if  (kit,  had  a  right  to  stop  it  in  tramitu  mA%^  iUe  cilr* 
ciiiiistah^s  bf  the  case.  The  facts  found  by  ^e  atUti^a- 
i/b^vbfeitl^s^  [The  learned  Judge  here  read  thetn/tUi  iitiit- 
ed  iiiithd^Vrafci;  and  then  pr6<!^eded  as  follow^ :]—Upoh 
these  facts  it  Wa[^'  contended,  on  the  part  of  th^  als^i^^s, 
thatVhJ^^hik  arrival  of  the  ship  ai  the  wharfs  the  transit  was 
6^ei ;  ^thai  ih^ ' slitp  was  to  be  considered  its  ihnich  the  ware- 
tiaU^e  6r  dUBeriliHe  bankrupt,  as  any  6th^'^art  of  the 
t^Bi^;  i^d  the  gddds  as  much  in  his  pbss^ssibiil,  hhd  vM^i 
hts  conb^>l,'a8  if  they  had  been  marked  Jl>y  the  baiilbrupti 
idid  Warehoused  in  his  name,  or  under  his  lock  and  key. 
This  has  been  well  argued  on  both  sides;  and  no  one  can 
doubt,  that,  if  such  a  state  pf  things,  as  is  above  supposed, 
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had  exiatcdy  such  as  the  goods  being  put  into  a  ware* 
house  on  the  wharf,  which  the  bankrupt,  having  no  war^ 
house  of  his  ^own,  had  been  in  the  habit -of  using  aa  hia 
own;  and,  had  he  marked  or  done  some  act  upon  them,  the 
transit  woiild  have  been  over:  but  the  question  is,  whe- 
ther that  be  the  state  of  things.  The  general  nature  of 
die  right'  to  stop  in  transitu^  has,  very  properly,  not 
been '  argued ;  for  although,  comparatively  speaking,  such 
right  has  not  been  long  known  to  the  Courts  of  common 
Ia\lir,  i^eHliaps  not  more  than  seventy  years,  having  been, 
about  that  time,  transplanted  from  the  Court  of  Equity; 
yet,  it  has  since  been  established  by  such  a  variety  of  de- 
cisions, that  it  is  now  regarded  wilih  &vour  by  the  foettLet^ 
sis' a  right  which  they  are  always  disposed  to  assSsf  j  n6t 
proceeding  at  all  on  the  ground  of  the  contrail  bl^hig'tls- 
sdnded  by  the  insolvency  ot  bankruptcy  of  the  c6tbKgtiee 
of  the  goods,  but  as  an  equitable  right  adopted  for  llhe  par- 
poses  of  substantial  justice.'  But  this  case  has  been  c&s 
rectly  argued  u))on  the  ground,  whether  the  trmisiiui'yns 
colitinuing,  or  whether  it  was  at  an  end  and  detemnbed. 
£very  case  of  this  sort  must  depend  on  its  own  special 
circumstances.  In  some  of  the  earlier  cases,  partictdatly 
in  that  of  Hunter  v.  Beak,  Lc^d  Mansfield,  who  dirried 
the  doctrine  of  stoppage  in  transitu  a  great  ^ay,  ieemed 
tb  expect  that  the  goods  must  come  to  the  actual  corporal 
touch  of  the  vendee;  but  in  the  subsequent  case  of  Dixon 
V.  Baldwin  {a),  Lord  £//bt&orot^A  repudiates  that  ^^tttet 
of  the  doctrine,  and  puts  it  upon  a  better  footing,  and  says, 
*'  the  question  is,  whether  the  party,  to  whose  tbiich  it  ac- 
tually comes,  be  an  agent  so  far  representing  the  principal 
as  to' make  the  delivery  to  him  a  full,  effectual,  and  final 
delivery  to  the  principal,  as  contra-distinguished  from  a  de- 
livery to  a  person  acting  virtually  as  a  carrier,  or  mean  of 
conveyance,  to  or  on  account  of  the  principal  in  a  mere 

(«)  3  Enst,  184. 
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coutae  of  transit  towards  him.    In  Huater  v.  Bffriet  I        18S& 
oomot  but  consider  the   transit  as  having  heep  once       tuc""^ 
completely  at  an  end;  in  the  first  course  of  the  goo^s  *- 

HUMPHIRT 

to  the  innkeeper,  and  that  they  were  aftej^waids  urut^^ 
the  immediate  orders  ^f  the  foemieeT    Apply  that  latter 
principle  to  this  case ;  and  supposing,  mfrely!for.,|Lrgument^ 
that  these  goods  had  actually  arrived  on  tbc  wl^tff^  y^t» 
were  they  ever  under  the  immediaie  orders  of  the  pp^dfie? 
On  the  contrary,  the  flour  in  question  had  arrived  at  <he 
wharf  on  the  12th,  but  was  not  landed  till  the2Xodf  of  the 
nipn(h  of  April;  no  act  of  ownership  was  exercised  over  it 
hjQilberi;  no  invoice,  no  bill  of  lading,  was  ever  produced 
bgr.thi^  or  any  agent  employed  on  his  bebalfi  till  theiqaessen- 
g^under  the  commission  cli^imed  the  flour  on  the  J9,th  of  the  . 
affnp.^aipiitb,  the  shippers  having  actually  stopped  it  two 
d^js  before )  so  that  the  very  first  9Ct  don^s  upon  this  flour 
altf^the  chip's  arrival  at  the  wharf,  was  dooe  by  the  ship- 
pers, before  the  traiiM)t  to  the  hand  or  possession  of  th^ 
vendee  was  complete^    Nothing,  however,  that  I  havq  hi- 
therto said,  means  to  impeach  the  doctrine  first  broached 
by  the  late  Mr*  Justice  Chambre  in  Richardeon  ▼•  Gosa  (0), 
adopted  and  approved  of  by  Lord  Alvanlejf,  when  Chjef 
Jifstice  of  this  Court,  in  iS^ce^^  v«  Pettit  (i),  and  lately  by 
my  brother  Bayley^  in  the  case  of  Foster  v.  Prampt^  (c). 
l^he  dootrine  was  this,  to  which  I,  9peaking  only  for  my- 
self in  this  point,  fully  accede,  that  if  a  man  be  in  the  habit 
Qi^j;|sing  the  ivatehouse  of  a  wharfinger  as  his  own,  and 
n^ke  that  the  repository  of  his  goods,  and  dispose  of  them 
ther^j  the  tratmtus  will  be  at  an  end  when  the  goods  ar- 
rive at  such  warehouse.    In  the  first  of  these  cases,,  the 
trader  had  no  warehouse  of  his  own,  birt  used  that  of  his  . 
packer  for  receiving  goods  consigned  to  him;  and  it  was 
held  that  the  transitus  of  such  goods  was  at  an  end  upoft 

(a)  3  Bos.  &  Pul.  127.  iM)  3  Bos.  &  PuL  472. 

(c)  6  Barn.  &  Ores.  109. 


^^k^M^ii^  m^oi^tf^^mfnptfiatfaom'  ikem,  and,  fo*  4tt 

4^;l$r?KMibS^i"|W*tb«  JNafapuptcy  of  the  Tendee,  tlM 
t^^^^()j^rffft^  f(ff  ^^)^xidj  aiid  dull  the  vendor  codldiuiit 
s^g  ^gm^^,^jb9fff^iC.<3i<fter<  had  taken  samples  of  4lie 
flg^^gij5^d[^^,^^j,^tjier  act  exerting  his  attthoriQrit»T« 
it^j^f^t^^9i:^^jJ^a\^<V?vied  the  case;  but. noi sack  fii^' 
nojTt  ^^^f j  f^s  \fffiq^^^  to  I  th^se».  are  found  >ijpon  ithis 
a^a^j.^  )[,%)^^«y:  to  goMli^gJbrf^litheot»asflof  dases^triddk' 
ha^^J^e^j^ft^idfid  on  vti^S  md^lQO^f  hetousoiAeyiwoiU* 

®^9|!ftjt^I^?')P5»' .  Jlbj*^TfeJatt.afiti^HBr!wtttfii|M*t^fl9ei|fr 

o^|^e^a^^n}f^(.n,^  hp|ye^:^o^kedrfit)^Urofr.them 
do^tgyg^l  s|^|i^d)l^n^lifrf)rt^  unpaign^d  by'Aiqri^^ilOBe 
P9i9hi^ift  r^»§^,f^l^rriG*li»ideiJ©d»  .Iti.ii  aisp|iosea^^ 
thgt^|||e^)l^af^./q^^  vix^  that  Mesaxd^ii 

yovf^,X^e!;!^i!^  QjUhf%  vf^^^sm  essential  differenoa^iand) 
ga>j^^im^;J|p(X.,v4iftjO€|,<^f4hie^toifoice,  a^perfect.  Gontafq^iterer 
it. ^^^^u|^,t];iifi^  ;«u^^,,iCann(>ti :be  meant^  as  a raeriautiiavt  * 
giujfi^flfifi^j^^n  a^^b^l  of  .Udifigr^Ue  $n  rtheiia(nik.of,lM 
origjjfialt^Pfn^j]^  tunyidoisedi  caonofl  irttrnfece^tkiiheii' 
vef^<49Fi^i9S^^'  M>  &top  ^e  goods,  before  they ^aariiiQBihiloui 
the  possession,  ojr.und^r  the  controlf  of  thex3on8igiie^,jifd^^': 
become  bankrupt  or  insolvent.     If,  indeed,  the  consignee 
assigf^^hftl^lli, of  lading  to  a  third  peirsoli  for  a  valuable 
co^^^j^i,^i|ft^^>.bQ^4.fide,  without  notice  of  such  circum- 
stances as  render  th^^bijUtof  lading  not  fairly  and  honestly 
assignable,  the  right  of  the  consignor,  as  against  such  as- 
signee, is  divested;  for  a  bill  of  lading,  so  as  above  in- 
dorsed, transfers  the  property :  but  I  have  never  before 
now  heard  it  contended,  except  once,  that  the  mere  pos- 
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«aiiNM»of  kn  iimncc^)  which  b  only  a  moreiMOe-lialM"!^*     ^^ 
a  bitt  of  paroBls  or  «  Aop  bill,  couM  bttr  the"  "MUillo^' 
rigiit    The  T«ry  ooottarf  «>  this  hw  bi^h  tf^^'lji'lif' 
CMO<tf  Akermm  <Humpk$ry{a\  tried  bdfoMr  "my  U^'" 
ther  Bmrough  in  December,  18SiS,  whete  lt«  dMUetf;' 
thol  the  deKvvry  of  a  Ai^pffmg-^Mie  hf  tla^^ 
goods  to  a  tlurd  person,  with  an  order  to  the  #hluA!lgitf 
taSdiier  the  goods  to  such  third  persoili ^didnot  ^iAiM  tfati 
property  in  them  so  as  to  prevent  a  ^toppmge^  tfttfuiN^' 
by  Alt  eonsignor.    ATerdiot,  dievefore,  tipoti'iKe  optn^' 
ioojOfjiny  learned  brother  BariYHf^,  piEMsed  fdrtlied^' 
foifbiit, mth  libeity  Ibr  Ae  pkmtiff  to  nord  to enteirii 
rMrnhftopiUn^    Mr;  SetyaMt  T^My,  secordfaigly  madi  ' 
vudimiAmqibat^hatiGj^^  Chief  JTttstEoe;  and 

n^aelfyllMpgkt  the  o]^hlieft  d^vered  by  die  letented  Judjt^ 
at  jdiottsiall  was  oorrect^and•  no  rule  was  granted.  Thitt^ 
opliliolKiappUeit'most  pointedly  to  the  present  ciase;  for' 
it  js'  there  stated,  that  a  shipfidng^note  shA  ^ielirttj^^' 
orOertp  the  party,  inadto'bo«lEai^  of  property;  tbktthey^ 
did  not  ionoaat  to  a  bill  of  lading,  Which  is  ezaedy  like*k 
bill  o£  exchange,  the  property  mentioned  in  it  passing  bjr 
indomement,  but  not  by  delivery  without  indorsement 
The  shipping-note,  from  its  nature,  is  not  indorsible ;  snd, 
in  point:  of  lact,  neither- the  shipping-note  in  that  case,  iior 
in  tUs,  iwas  iDd4>r8ed. '  For  these  reasons,  we  are  of  opiniotk^; 
thaiiithoawaDd  is  good  upon  the  two  first  pomts,  but  bad 
upomibfr  third;  thatis,  that  the  consignor  had  a  right  to 
stofitthe  tweD^f^ve  sacks  of  flour  mi  iranaiiu. 

.;iii  i.i.v  Rule  absolute  to  reduce  the  sum  of  815/. 

to  ii62L  10s.,  and  that  the  award  shodd 
stand  for  the  latter  stun. 


99o 


n 
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(a)  1  Garr.  &  Fkqrne,  63. 
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.'1 

In  an  acUon  for  Jf  MIS'  aotion  vWm- lirought  to  rei^oTer  a  8UM  of  money i 
^^^b/^  alleged  to  he  Aue  from  the  defimdant  to  the  plaintiffs  for 
sbip-ownera       fseig^t^  'Or  pasB^gc  money,  of  certain  pasaengers,  under  a 

SffEinSt  the  CuET' 

terer,  the  Court  <dntteiv}iarty,t  entered  itito,  by  two  of  the  plaintiffis,  with 
uiSS^I^^c!  the  defendMnty^on  behalf  of  the  owners  of  a  ship  caUed 
hwk**kf  tdSl  Uhe -CeuBteie  of  Af*r fey,  bearing  date  the  SOth  Septem^ 
ingtheToyage.    bepj  1895;  asid  also  to  recover  divers  other  krge  sums 

of  money>  aB^ged  to  be  due  from  the  defendant  >to  the 
plaintiffs,  for  the  demurrage  «f  the' s^d  ship,  and,  .the  use 
and  employment  thereof,  subsequently  to  the  voyage  con« 
tempkted  by  the  charleivi&artijr^  andaka'to-^vietuellitig 
the'saiidpassetigerssubfiequeBdytathe  said^vo]riq{e<r-«rAiid 
the  defendant  stated^  that  he- doDsidered  the  productaoo 
dfth^  i^'bookettke  said  sUp^  The  Qiuntessiof  Atbfifay, 
kept  dutmg  the  vc^ge  -^ted  in  the  deelHratiea  in  ibis 
ettdfle^  materhd  to  the'  defei^e  of  this  action,  but  that  the 
a<J6bhiiesbf  the  plaintiffs^  on  apfilieation  made  to  them  by 
Ae  attbrniee  of  the  defendant,  had  declined  to  produce 
th<d  dmM;'or>to  permit  an  inspection  theredf«     - 

(  Ori  an  affidavit  of  these  ^cts  •  b^  the  dtfe]6danl«,<  Af r. 
Se^eutt  Janen^  on  a  fbrmer  day  iirfiiis'Termi' obtained  a 
fule,  ealliog  <Hi  the  plamtiffb,  or/tb^ir  Uttdrnies^-  te^Hahew 
dliuse'  why  they  should  not  permit  t  the  delbifllaiii^>)Or  Mb 
attornies,  to  inspect  the  iog4)Ook<  of  -  the  said  ehipi  kept 
during  the  voyage  stated  in  the  declaration,  and  to  take 
a  eopy.  thereof,  or  extracts  therefrom*  He  submitted^ 
that  a  log-book  was  in  the  nature  of  a  public  document, 
and  kept  for  the  benefit  of  aH  parties  who  have  an  interest 
in  a  vessel;  that  it  ought  to  contain  a  true  and  accurate 
account  of  every  material  circumstance  that  may  have 
occurred  in' the  course  of  a  voyage;  and  that  the  party 
keeping  it  must  be  considered  as  the  agent  of  the  own- 
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en.  In  ly Israeli  v.  Jaweii  {a),  die  log-book  of  m  man* 
of-war,  whicli  convoyed  a  fleet,  was  admitted  in  evidence, 
lo  prove  tlie  time  of  tke  cdnf6y^d diS&ig\^ta!d\a  a  note  to       '  vT 

te  good'^tkleBce'-of  ficta  iheteiH  atalciA  «^8|ifedliQg^'«  - 
stonn  encMntered  by  ahipa  under  ooaivof ;;<  "At  ^  4«epl8| 
it  is  evidence  against  the  party  keeping  it  'The- €fa8r*  .« 
tewr  6f  a  veseel  has  an  inlereal  in  tke  logJidokiaa  irdl:>flia 
tli^  bwneM,  and  it  is  quite  dear  duit  it  imsfiie.flPemlUi 
€^dtmA  «igainit  the  kitter;  and  tlie'^»ptiii%  og^  ttiastei^ 
nMrbe  <«aci8idtt«d>li8  Amt  agttit,  whoaednly  ^  ia  to  make 
Ai<l«^ular-enttW'ititlli^'book;::--  . --;:  i 

'IKri^^SAjDibr  ll^iAAri^nD9riahewedttuae«h^The>ttMi».  of 
Jlii4e  v;^JBr4Hiiidfa^^)vi<r  i^^  tkan(;tli».  pnar 

ittie^>iba!t,4ttf  an  Mrioa  by^tUioamtai  of  a;  aUp^  agpainat 
n^bn^ftir^iiinfployad  by  iUenaWinioeum  aca^gOrtte  Cdiifft 
f^ftiaed  a<y(6rdep  theiktter  MaHovr  the  iinmier  -tOufaiappflt 
oif  taki^a'coipy  of  a  lettei^reocmd  I^f^iumifoiQa.ab  ownMr 
pi^ntie«<C  abroad,  aMumghthe  acMA  as  ranch  btvrfcea  al  tbo 
Ikn^;'  and  the  Court  there  dkobai^ed  the  ruk^  with  0oatl» 
The  principle  applicable  to  quesdona  oC  this  nat]ail^  \m 
been  so  fully  and  satisfactorily  laid  down  in  RcUcliffe  v. 
.fiba#dSr(rf),  that  the  €aiQrC;«riUnot'recede^£f(mit|rand<4iat 
caae  ia  ef  itself  a  sufficient  answer  to  the  prosiSDt  w^t^oAv 
In  ^e  case  of  The  Mayor  of  SQmthw»fHQny*\Qmt€8  {e\  , 
the  Oourt  bf  JGifl^^  JB#iicAy  peuding  an  actjon  by  H.fCor^ 
poratioR  fbr'  tolk^  iTouU' not  grant  leave  to>  inspect  the 
eotpofktion  mufriitientis^  on  the  ap|ylicatkia  of  the  defttii- 
dattir, '  i,  stranjger  to  the  corpora^ ionr;  i  and  here,  the^  defiBn* 
daitt'  htt^  Bietffly  tfwotiti,  that  be  conaiders'the  prodnodon 
of  ffae  Ibg^bdk  tfxaterial  to  the  defence  of  thls)  actbo, 
wi^out  stating  for  what  purpose.   He  mayigivl^the  plains 

(a)  1  Sep.  N.  P.  C.  427.  (c)  Ante,  334. 

(h)  4  Cwp.  275.   ^  (rf)  3  Biug.  148. 

'      (c)  f^  term  Rep.  590.     '  ""       '     ' 
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tifis  notice  to  produce  it  at  the  trial.  Although  the  mas- 
ter or  a  vessel  usually  beeps  such  book,'  it  is  not  in  the 
nature  of  a'  public  bool:,  as  it  lui^eiy  coMaias  tniontes 
tiiken  cturing  the  course  of  'tb«  voyage ;  and  the  d^nd- 
ant  can  have  no  interest  in  it,  nor  can  the  plaintiffii  be  con- 
ndered  as  trustees,  and  holding  it  for  bim  as  such. 

'  Mr.'  Se^eant  Jonei,  hi  support  of  lus  rule. — The  rim- 
ple  que'^tiiJii'  is,  Whether,  in  an  action  for  freight  by  the 
owners  against  the  charterer  of  a  vessel,  the  latter  may  in- 
spect the  Tog-book  kept  during  the  voyage.  The  defen- 
dant has  clearly  an  interest  in' the  book;  as,  m  mariite 
law,  it  is  in  thenatureofapablic  document,  and  is  always 
kept  either  by  the  master  oi*  thii'mate  of  the  ohip ;  'iuA  'EFbm 
Got^fkmi^  V.  Marrydi  \d),  it  seems,  tbati'lii  p^^ 
^uses,  a  Judge,  at  Chambers,  vrill  make  dt  b!^er  'fo^  m& 
^asiired'^  produce  to  the  underwriters,  lipob  albdk^t!,'^a]l 
bhp<»s  iii  the  possession  of  the  former  relatlVe  tb'thfe  iHai- 
teiif  )n  issue;  and  Sir'  James  Mamjield  SEud:  '*'ThAi'&£ 
thought  that  such  orders  had  been  very  property  iilti'&- 
cluced,.a^  they  oft^n  obviate  the  necessity  of  ^oinglnCd 
a  doifrt  of  Equity,  and  save  a  great  deal  of  dday,'e1:- 
pense,  and  litigation."  Ah  action  on  a  policy  Is  ahatogcRts 
to  llhat  on  a  charter-party,  and  if  the  order  he'g^adted'ili 
the  One  case,  it  surely  ought  to  b^  allowed  in  tbe'oWer^ 
and  mdre  particularly  so,  as  the  chdrtel^r'of  a  vessel  hai 
an  interest  in'  the  voyage*,  and  every  proceeding  re^ativi 
to  it  ought  to  he  recorded  in  the  log-book.  Althbuglij  jn 
C&fford  V.  Taylor  (i),  it  was  held  sufficient,  under  a 
Judge's  order  to  produce  papers  and  give  copies,  iii'f^i 
'extracts  of  those  parts  of  letters  which  are  reteyanV  to 
the  ship;  yet,  in  poUcy  causes,  the  assured  m&j  he  or- 
dered to  produce  att  the  papers  in  their  possession '  i^ 
tive  to  the  matter  in  issue;  and  in  RatcRffe  v.  Bleaifn/, 

(a) ']'  Cunp.  ^.  (()  I  tsnni:  I67:   ' 
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the  party  applying  required  a  copy  of  a  draft  of  articles        ^^g^.. 
of  co-partnership,  as  well  as  the  deed  itself,  and  t)ie  Court      "^"^ 

X  ■.■'.•r»  Rij«ftf.m 

granted  him  an  inspection  and  copy  of  the .  draft;,  }pit  r^-        •  ^. . 

fused  it  as  to  the  deed.  B^wom. 

....   , .    .    .  I  1 

•  -.  t  ■  .       V    .' 

I     '   •'. .     II-       . 

Mr.  Justice  Park. — I  am  clearly  of  opinion,  that  there 
is  no  pretence  whaterer  for  this  application;.  aa^Ji^sho^ild 
not  have  yielded  to  it  in  the  first  instance^  had  |iot  jM>i9e 
decisions  at  Nisi  Prim  been  cited,  on  which  it  was 
submitted  that  the  motipn  might  be  supported.  I  agree, 
that  a  log-book  is  of  itself  evidence  of  the  facts  therein 
coiitiined.  In  D'JsrcteU  v*  Jpwett,  the  log-book  of  a  man- 
of-waTj.  .T^hich  convoyed  a  fleets  was  admitted  in  evidence. 
f>,iL,^  of  ,^*i*,  *»o,.he»n,o,:.^ 
a^  woep  fmother  abip  be^^ame  part,pCthe  cpayov.  There, 
^^^^ft '^^tfr^'^  Wf^^  ^  consi^er^d  as  a  pjibji?;  liot, 
as  it  was  produced  by  pqe  of  the  officers  of  the  yf^^r^f^y^ 
where  it  was  lodged;  and  yet  Lord.Cbie^J^ustice  EyrS 
said|  that  he  had  some  difficulties  as  to  the  admissibility 
of  this  kind  of  evidence,  and  wished  that  the  opinion  of 
the  Coiurt  was  taken  on  it.  So,  in  tVatsan  v.  King^  the 
log-bookj  and  an  official  letter  of  the  commander,  to  the 
Admiralty,  were  read,  to  prove  that  the  fleet  encountered 
a  storm,  and  that  a  particular  vessel  parted  company. 
These  cases  therefore  •  are  altogether  beside  the  present 
question,  and  if  we  were  to  yield  to  the  appUcation,  we 
should  be  going  much  farther  than  has  ever  yet  been  done. 
The  defendant  has  not  alleged  in  his  affidavit  that  he  has 
any  interest  in  the  book.  His  assertion,  that  he  considers 
its  production  necessary  to  his  defence,  is  couched  in  va- 
gue and  general  terms,  and  we  cannot  grant  an  order  to 
inspect  books  or  papers,  unless  the  facts  and  reasons  for 
so  doing  are  fully  disclosed  to  us,  as  the  party  may  have  re- 
dress by  applying  to  a  Court  of  Equity.  In  policy  causes, 
where  the  plaintiff  consents  to  enter  into  a  consoUdation 
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mlei  terms  vn^j^gianefaUy  imposeAon  the^  defendant,  to 
produce  all  books  and  papers  material  to  the  point  in  is- 
sue (a).  There,  however,  there  is  a  quid  pro  quo,  as  de- 
fendants on  the  one  hand  may  have  questions  of  real  im- 
portance tried  at  a  trifling  expence,  and  plaintiffs  are  not 
delir^'  ki  their  soita  by  Uiose  arts  which  were  formerly 
resorted  to  in  order  to  evade  the  payment  of  just  de- 
mands. Independently  of  this,  however,  I  am  of  opinion, 
that  we  must  be  bound  by  our  decision  in  the  late  case  of 
RatcUffe  v.  Bleasby,  which,  it  appears  to  me,  was  decid- 
ed on  a  true  and  sound  principle. 


Mr.  Justice  Burrouoil — If  the  log^-book  iP-^Wl 
were  to  tie  used  in.evidencie  0^  se,  we  might  peroapa 
on  tHe  plaintifls  to  produce  it,  or  grant  tiiCaeienaant  an 
inspedion'of  it.  But  if  not,  we  cannot  yiel4  to  aiUsa  an 
application  on  mere  coqjeetulre. .  It  was  mcumbeii^  <in'tbe 
ddendant  to  have  ^dwn  ua  tot  what  specific  purpose  be 
re<}u!irjeid'its  inspection;  an^Ke  will  be  compelled  to  do  iq^ 
if  he  proceed  by  filing  a  bili  in  a  Coufrt  of  EqMi^;\and 
h^^  he  bas  applied  to  inspect  the  whole  contents^  of  tbe 
book,  on  the  mere  ground,  that  its  production  is  neces- 
siiry  to  his  defence  in  this  action. 

Mr.  Justice  Gaselee. — The  defendant,  at  first,  made 
an  applicatioo  to  me  at  Chambers,  and  I  requested  him  to 
come  to  the  Court,  it  having  been  insisted  that  no  distkie^ 
tkm  could  be  drawn  between  an  action  on  a  policy  and  on  a 
chartM^party.  Applications  to  produce  books  and  pafi^rs 
previously  to  m  trial  have  greatly  increased  of  late  years, 
bat  they  ought  not  to  be  granted,  unless  the  reasons  tor 
such  production  are  fully  stated  and  explained  to  us.  But 
as  I  encouraged  the  ctefendant  in  this  case  to  ap[dy  to  the 


(a)  See  Park  on  Insuninoe,  6th  Edit.  IntroducUoo,  xliv. 
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Courts  I  think  the  rule  ought  to  be  discharged  without         1806. 
costs. 
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REGULA  GENERALIS. 

\yHEKEAS  great  expense  is  often  unnecessarily  incur- 
rea  in  maxing  up  demurrer  books,  from  setting  forth 
those  parts  of  the  pleadings  to  which  the  demurrers  do 
notappiy:  It  is  therefore  ordered,  that,  from  and  after 
the  end  of  this  present  Hilary  Tem^  yK^Q  there,  shall  b^ 
a  demurrer  to  part  only  of  the  declaration,  or  oAer  or 
subsequent  pleadings,  those  parts  only  of  the  pleadings  to. 
which  such  demurrer  relates,  shall  be  copied  into  the  de- 
murrer books ;  and,  if  any  other'parts  shall  be  copied  there- 
in, the  Prottionotary  shall  not  allow  the  costs  thereof  on 
taxation,  either  as  between  party  and  party,  or  attorney 
and  client. 

J.  A.  Park. 

J.  BURROUOII. 


M [ : ;  \-  ■'  --t  J . 


S.  Gaselbe. 


RaHDLC 


The  rest  of  the  Court  concurring—  Beaomoiit. 

Rule  discharged  without  costs*. 


•     'm     ■  *■  • 


1  •     ;    '  n    " 


/  / 
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1828. 

IN  THE  EXCHEQUER  CHAMBER. 


l^uetdw,  GouosTSiN  V.  Foss  and  Another. 

|in  Error.] 

[T.T.  6  Geo.  4,  K.  B.  RoU  2745.] 

In  an  teckm  fer    AlIIS  was  an  action  for  a^libel.    The  Jirst  count  of  the 
•^^2ii*^^   declaration— after  reciting,  that  the  pkintiff  was  of  good 


raddqg,  tiiat  namei  fame,  and  credit^  and  that  he  had,  for  divers  years 

hu  bten  M-  last  past,  used,  exercised,  and  carried  on,  the  trade  or  bu- 

tto!  uD^r^  siness  of  a  merchant,  in  partnership  with  one  Alexander 

DioM of  "The  Cohen  Castle,  and,  in  the  exercise  of  the  said  trade  and 

SodetT  of  Guar^ 

diantfiNrthe  business,  had  always  behaved  himself  fidthftdly  and  ho- 

Tiade  agaioit  nestly,  and  with  great  integrity,  with  those  who  had  dealt 

8h2^^"*^  ^*'  ^  employed  him,  and  never  was  guilty,  or,  untfl 

that  the  defen-  the  committing  of  the  imevances  by  the  defendants,  as 

lour  ofbting  the  hereinafter  mentioned,  been  suspected  to  have  been  guilCy 

HkUo^yvhad,  ^f  Bwindlmg,  cheating,  or  defrauding,  or  in  any  wise  act- 

d""  ^^u^«d.  ^^  dishonestiy  to  any  person  or  persons  whomsoever — 

and  was  accnt-  Stated :  ''  That  before  the  committing  of  the  grievances  in 

lith,  certain  '  ^^^  ^^^  count  mentioned,  divers  persons  had  been  and 

printed  reports,  ^^jp^  associated  together,  under  the  name  and  description 

ux  toe  purpoM  o  '  « 

of  denoting  to  of  *  The  Socicty  of  Guardians,  for  the  Protection  of  Trade 
the  laid  aodety  against  Swindlers  and  Sharpers  ;*  and  the  defisndont,  JPosi, 
^ch^Zn!  ™^^  colour  and  pretence  of  bemg  the  secretary  <tf  the  said 
aa  were  deemed  society,  had,  from  time  to  time,  published,  and  Was  ac- 

swiodlera  and  ''  *^  -•* 

sharpen,  and  Customed  to  publish,  certain  printed  i^eports,  for  the  pmr- 

sonVtobe^  P^^  of  denoting  and  signifying,  to  the  members  of  the  said 

iStt^  for*^  ^"  •ocicty,  the  names  of  such  persons  as  were  deemed  and 

members  of  the  Considered  swindlers  and  sharpers,  and  improper  persons 

said  sodetv  * 

set  out  the  foi-    to  be  proposed  to  be  ballotted  for  as  members  of  Ihe  said 

lowing  libel,  of 

and  concerning  the  plaintiff:  "  Society  of  Guardians  for  the  Protection  of  Trade  against  Swiadlot 
and  Sharpers;  I  (meaning  the  defendant)  am  directed  to  inform  you,  that  O.  (ncaninf  thtpUn- 
tiff)  4"  C,f  are  reported  to  this  society,  as  improper  to  be  proposed  to  be  ballotted  for  aa  aaamben 
thereof  (meaning  that  the  plaintiff  was  a  swindler  and  sharper,  and  an  improper  penoB  to  be  a 
member  of  the  said  society)."  After  veidict  for  the  plaintiff,  and  writ  of  error  biioii|^;p^Iield, 
that  the  innuendo  was  not  warranted  by  the  libel ;  find  tluit  the  words  of  the  libel,  andplained 
by  introductory  matter,  were  not  actionable. 
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society,  to  wit,  at  &c.  Yet  the  defendants,  well  knowing  1828. 
the  premises,  but  greatly  envying  the  happy  state  and  con- 
dition of  the  plaintiff,  and  contriving,  and  wickedly  and 
maliciously  intending,  to  injure  the  plaintiff  in  his  afore- 
said good  name,  ftc,  and  to  bring  him  into  public  scan- 
dal, infamy,  and  disgrace,  with  and  amongst  all  his  neigh- 
bours, &c.;  and  to  cause  it  to  be  suspected  and  believed 
by  those  neighbours,  &c.,  that  he,  the  plaintiff,  had  beoh 
and  was  guilty  of  the  offences  and  misconduct  hereinafter 
mentioned  to  have  been  charged  upon  and  imputed  to 
the  plaintiff,  and  thereby  to  injure  him,  the  plaintiff,  in  his 
said  trade  and  business,  and  to  vex,  harass,  oppress,  im- 
poverish, and  wholly  ruin  him,  the  plaintiff,  heretofore,  to 
wit,  on  &C.J  at  &c.,  falsely  and  iqaliciously  did  compose, 
priaty  and  publishi  and  cause  and  procure  to  be  composed, 
printed,  and  published,  of  and  concerning  the  plaintiff,  a 
certain  fidse,  scandalous,  malicious,  and  defamatory  libel, 
containing  (amongst  other  things)  the  false,  scandalous, 
malicious,  defamatory,  and  libellous  matter  followfaag,  of 
and  concerning  the  plaintiff,  in  the  way  of  his  said  trade 
and  business ;  that  is  to  say,  '  10  Correspondence,  1825. 
Society  of  Guardians  for  the  Protection  of  Trade  againat 
Swindlers  and  Sharpers;  Richard  Clark,  Esq.,  Chamber- 
Iain  of  London^  President ;  George  Bridges,  Esq.,  Alder- 
man, and  M.P.,  Vice-president;  Messrs.  William  Praed 
%  Qh,  Bankers,  Treasurers ;  I  (meaning  the  defendant, 
Foss)  am  directed  to  inform  you,  that  the  persons  under- 
naxped,  or  using  the  firms  of  Goldstein  (meaning  the  plaio- 
tiff),  Casiles  ^  Co.,  51,  Mark  Lane;  and  Benjamin  Por- 
ter, baker.  Hackney  Road^  are  reported  to  this  society  as 
impioper  to  be  proposed  to  be  ballotted  for  as  members 
thereof,'  (thereby  then  and  there  meaning,  that  the  plain- 
tiff was  a  swindler  and  sharper,  and  an  improper  person 
to  be  a  member  of  the  said  society).** — The  declaration 
contained  three  other  counts,  in  which  the  introductory 
statement,  as  to  the  nature  of  the  society,  and  the  pro- 

VOL.  I.  £  £ 


V, 

Foss. 


404  CA«SSilN  iiILAfl¥.T£aM,      • 

18i28.        ce^iqg^  (^  Fo^,  "was  oaiitliedL;    and  il;  concluded  by 

o^^r^H  '^'W'  '^'  "^T  «««..  «f  *b*  .co»mitt«g  of  the  griev. 
a^RQes,lgr,  tbe  defendants,  the  fikintiff.had  been  greatly 
iqjui^d.iUi  lus  good  name,  &c.|  and  brought  into  puMic 
scijMidal^  in£p^aiy,  Md  di8gcaoe»  insomuch  thai;  divera  of;  his 
ni^hbaui^s  ausp^oted  and  believed  him  to  be  a  swindler 
a^d  al^a^a^  ^d  improper  to  be  a  member  of  the  society, 
ai|4  }i^  refused  to  have  any  transaction  or  acquaintunce 
vrith^m^iaa  tibey  were  before  used  and  accustomed  to 
have,  4p^,  i&o/'  Flea—Not  GuUty. 
.  At  the  ipri«li  before  Lord  Chief  Justice  AbbaUf  at  West^^ 
nUfisfery  fit  the  Sittings  afWc  i%'fory  Term,  18S6^  ii  vet* 
diet  w^sj^ound  for  the  plainti£&  on  the  £rst  oooiitiof  ska 
d^l^n^^PQrr^Pamages,  1^..  <  >;  .  t  t  .f.  .  jrninv* 
i4^nilQi»f«J  for  arresting  .the  Judgmenitni^aai|9riSotfd 
Ux  Mfifit^  T^^m  fh\lQWX^g9  und  mad«  abfiilate  iib  viEfiUdffjr 
Tl^f^w  l^^Ti  W  ^  gmunds^  thut  .the  inducepmit  m  the 
^fsf;,  ipca^^t  .wa,s,  pQt.rf^np€^te4  wUhthe.  sAatetneiU  of  itfae 
Uhc)l„#o  as.to  f^UthoppiB  th^  insertion  of  ati  kuMiesida  em 
largifig  the  mining  qf  the  iv>ards  of  the  libd;  anditUat^ 
wfthQut  tjl^e  innuendo,  such  ^orda  did  not  appear,  in 
t\)em§Qlve3,  to  he.action«ib)e«  The  plaintiff^  io  the  last 
T^^4  hpmght  a  writ  Qf  error,  asfsigning  llbat  the  vfirst 
cQmit.pf  the  d^claratipii,  and  thi&  matters  tbeveiQAimlsni** 
e^  weii^.j^ufficient  in  Uw  for  him  ito  haye  and  Imaintaia 
liif  Action  agSiinst  th^  defendants«-^oinder:  by.  ihOs  dfafeadrr 
a^ts*  )  >.i*  III  itii'  • 

Mr.  F*,P^Moeki  for  the  plaintiffl^^-^ThedecbnUSiantcDii* 
tains  sufficient  introductory  matter  to  wsarrant  <Ae  idn*- 
endo,  or,  at  all  events,  quite  enough  to  shew  thematdbs  of 
the  p)iaintiff's  complailit,  and  the  injory  he  had  snateinaA 
by  the  publication  o£  the  libdL;  and  although  .'the  objeo* 
^r\  might  buve  been  held  good  (m  special  demwnerv 'yet 
the  defect  (if  any)  is  cured  by  verdict     In  lUx  v.  Ljfme 
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Regis  id^,  Mr.  JtistSee  Btdler  said :  <<  Lord  Coh  hit  Aifih        1828 
tingimhod  eeitnity  in  pleading  into  three  schM8;^Hnf, 
cerbdnty  to  a  coaunon  intent,  which  is  sbfident  iti  a  plea* 
in  hari  ^^condly,  eertainty  to  a  certafai  intent  in  geiieM»  air 
in  conntS)  neplicationsy  &c.|  and  so  in  mdietmtfMii'' MhBy^ 
to  4  certain  intent  in  everj  particular,  whieh'tt  itiHictMaf 
in  eirtoppek.    The  ^eand  of  those  MttsIiaite/'tbfiisiMk'; 
what,  upon  a  fair  and  reasonable  eonstrtuitioit,  Mf  W 
caUed  certein,  without  recurring  toj90«ilAfe  iUctff;*^hfieh' 
do  not  appear."    Although  mere  hypothetical' liottoha  tav' 
not  ttt  be  introduced,  yet  here,  the  declaration  iis  triitfa  as 
on  A  £iir'  aind  reasdnabM  construction  may  be  (Called  cer^ 
tmk^  ^ilhont  trai^elttdg  out  bf  the  re^rd*  to  explain  its 
meaning ;  and  full  effect  has  been  given  to  it  by  the  fihd^ 
usgtof'tfaetJury;    MWiUkm^B  Saimde^  ^Yi  it  h  Md, 
that\^Vliere  there  is  any  defect^  hnperfeeiioii#,  or  bidiiN 
siob,  tin  anycpleadingy  tif bother  in 'Sttbstanee  tit  f^rfii,  whidj 
wviidd  him"  been  a  iktul  oUection^ipon  demilrf^  yettf 
the  iBSae>5«ined<be  stich>ai^'neei^saifly^  rclquifed,'on  tbi 
trials  ^roof  Of  the  ibcts  so  defect! v^y  or  imp^ectly  stated' 
or  omitted^  and  without  which  it  is  liot  to  be  prestltti6d,' 
that,  either  the  Aidge<^xtould' direct  the  Jury  to  jgtve'.  Or 
the  Jinry  woakd  have  given,  the  verdict,  siich  defect;  'hn^ 
perfection,  or  omission,  is  cured  by  the  verdict,  by  Vhe 
conunoB  laiw;^  and' numerous  authorities  are  referred  to 
itt'supiport'of  that  position.    Here,  however,  it  was  ob^' 
jected  in  the  Court  below,  that  the  innuendo  could  not  be 
supported,  as  it  was  not  connected  with  the  coUoqmum^ 
or  lotnMhiotOTy'part  of  the  declaratibn;  and  that'it  extend- 
ed the  mteining  of  the  alleged  Ubei,  to  which  alohe  it  must 
be  taken  .to 'refer*    Another  objection  raised  to  this  de-* 
clamtion-by  Lord  Chief  Justioe  AkbaU^  was,  that  thete' 
are  twaaocilstiea  mentioned  hi  the  declittiBition,'Hxr'.'6ii^ 
in  the  introduction^  and  anotbet*  in  the'lib^T  »et^otttr  atid* 


•  I 


(«)  1  Doug.  168.  (4)  Vol.  1,  p. 227,  n.  (I). 

I  £  £  ^ 


tUM'lttfocfs  not  apt)ear  to  which  of  them  the  Mii^nnfdo 
i'eAii^;  iBut  that  is  not  so,  for  it  is  netiessaty  to  travel 
'Wk  ^Hh'^'dt^bration  in  order  to  frame  a  supposition, 
itaai^'ihi^e  tire  two  societies.     The  cMoqmum  statea — 
''^fflit^ifei's'iiersbns  had  been  associated  together,  under 
'ih^'Wihe  ahtl  description  of  the  Society  of  Guardians  ibr 
'tliiiEl^lhrdfe6e]6nt)f  Trade  against  Swindlers  and  Shaerpers, 
and  that'  the 'defcjndant  Foss  was  the  secretary  of  the  sud 
ili>iH^t5^'*    The  libel  expressly  mentions,  and  refers  to,  one 
kA'dtbe  sainb  society;  and  it  is,  therefore,  quite  deaf,' that 
rtjris  'sbciety  mentioned  in  the  introductory  part  6f -  'iShit^  -de- 
'cKrtation  is  the  same  as  that' afterwards  niLtiied^  itfUHe 
lit^l,  and  referred  to  in  thd  ntimendd  which' 'faMh^ffiHte- 
1^  follows,  where  it  is  stated,  ffhat  the  nieaiiiti^  df^^  ^e 
Itb^Twas,  thkt  the  pkmtiiFwas  a  tririndler  ina'^j^tti^, 
aiid  an   improper  person  to  be  h  member  o^^the^'itlijc/ 
a^&kiy,   which  society  was  dedgnated  by  a  paftiii^dar 
fuinie  in  the  introductory  part  of  the  declaratibn,  cor* 
responding  with  dtat  set  out  in  the  libel,  whidiia,  of 
Itself^  actionable,  as  the  words  were  published  of  the 
pTaintifTin  his  way  of  business,  or,  at  all  erents,  imputed 
id  hihi  that  he  was  a  swindler  and  sharper.    The  main 
qui^stion  is,  what  is  the  effect  and  meaning  of  the  in- 
i^'uendo?    If  it  had  stopped  at  the  words  '*  swindler  and 
sharper,*'  without  going  on  to  say,  '*  and  ah  inipit>per 
person  to  be  a  member  of  this  society ,**  there  would  Hare 
been  no  difficulty  whatever;  and,  if  so,  the  latt^'^]^&H:{s 
immaterial,  and  may  be  rejected  as  surplusage.    It- l^^-'un- 
necessary  to  go  through  all  the  cases  on  the  siibj^ctl  '  It 
is  quite  clear,  that  an  innuendo  cannot  be  introduM, 
to  extend  or  enlarge  the  meaning  of  a  libel,  unleiM  doa- 
nected  with  some  matter  introductory ;  but  it  may  ^b^, 
that  words,  admitting  of  many  interpretations,  were  osed 
in  one  particular  sense,  as,  if  spoken  ironically ;  and  where 
words  have,  in  themselves,  no  particular  or  definite  mean- 
ing, a  meaning  may  be  supplied  by  an  innuendo,  to  shew 
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ldti«t,  they  .were  spploen  offibnsively^  The  true  d^^iluH^iwtiiB,  1828. 
iSf^  an  umuepda  may  be  used  m  a  .wor^iofrfiq^plao^tpppy 
bat  not  to  exteod  .the  sense  of  exprossions  bejppd  tiii^r 
.ordinary. construction;  for  .instance^  in  an  Bd;]|C»apn,.tbe 
€846  against  a  manfiur  saying  of  another^.^Mfe.|)fiA>bimitmy 
bainy"  the  plaintiff  cannoti  by  way  of  imnfeiyi)^  Mt^^m^- 
inghisbam  fullof  com,  because  that  is  iipt^^^ei^^l^a^n 
^.what  was  said  before,  but  an  addition ,tQ {it,.  >  .'I^|lje.p^in- 
.  tiff,  here,  has  stated  that  the  defendant  i^a^i|Under. colour 
fi^,\mag  the  Secretary  of  the  society,  was  accustomed  to 
jiptjl^  certain  prints  reports,  for  the  purpose  pf  denoting 
,|p  t^e  qi^berspf  ti|ie,i|ociety  the  names  of  such  persona  as 
.|rfN19'4f)W^^wi'id)^i^.iuid  sharpers.  That  .was  the  object 
,<^  t^  libf4f  ^l^)d  t)i^  pbiintiff  pxight  shew  th^t  it  was  piib- 
4^|||^ /qr,, that: purpose ;,4n4tl^s.Jiiry^^^  30  foyiipidby 
..^^ir^lil^r^ict.  The  meai^ng, of  words  vrijLten  or  spol^n  is 
imn^ly^a  question  of  ^T^leoce,  an4  the  office  pf.an  innuen- 
dp  isy.to  render  that  sense^  vJiich  app^ars.tol^  i^pnsense; 
and  if  a  publication  profess  to.  eulogize  an.  indiyidu^j  if 
the  writer  meant  the  reverse,  the  party  libelled,  uiay  shew 
.  that.it  was  intended  to  injure  him,  and  explain  the. nature 
ipf  the  libel  by  innuendo;  aa,  for  instance^  if  a  per^spp  were 
to  state,  J.Siis  a  very,  hQnesi  m^/fJ  althouj^  it  may  be 
tajken,  to  :Conyey  praise,  it  mty  be  explained,  by  shewing 
that  the  writer  meant  quite  the  reverse,  and  intended  to 
fipqvf  J  the  idea  of  censure*  .  Although,  in  Rex  v.  HomCf 
1411^4  Chief  Justice  De  Grey  said  (a).  That  as  an  innuendo 
k^  oidy^  used  as  a  word  of  explanation,  it  cannot  extend  the 
sense  of .  expressions  in  a  libel  beyond  their  own  meaning, 
ujcdeas  something  be  put  upon  the  record  for  it  to  explain : 
yet  that  was  a  criminal  case,  and  the  defendant  had  been 
guilQr  of  an  indictable  offence :  But  in  Roberts  v.  Cam- 
dffu  (i),  it  was  held,  that  the  rule  of  construotion,  as  to 
aLsjiderous  words,  is,  to  construe  them  in  their  plain  and 

(a)  Cowp.  664.  .  (&)  9  East,  93. 


p<)i|Mftiai(fsetee^  Max  «uck<]iiovUolDtflv*oidinarjr 
'  ivMikdfhflre  vfadenlood  Uiem  at  the  time  tkicf  wate  wfokatmn 
andrthttti^'wiMloetiiifiwiniatter)  ant^odoceil  by  an  immeiido, 
wilbon^mqr!  BxiieceAent^pUoquiumf  to  whiohit  canvafinr, 
tdiguppoEtiiit^iis  not-A^cetdary  to  fnawtain  the  actios,  it 
mtUfft  bei  c^eciadfaa  aurphisage.  In  Boaoh  y.  Chiler  (a),  a 
leHerturfittdn  'kytthe  drawer,  to  the  payee  of  a  bill)  ex- 
pUMtiag  hifl '  WfftfheKkskm  diat  it  would  be  diabononred, 
cgjjfjkd  I  with  tihe  Jftcb^  that  tibe  place  to  which  the  bill  was 
dicectod^i  wet  Ihenaual  residence  o£  the  drawcai  waaheld, 
tOibeieTidenMAKm  which. a  Jnry: might  infer  tiie jdentity 
of.dpc(di»wer>aaddniw«ew>  fio>IieieyalBU0tbe>preBnniedf 
uSurn  (VetdiU,  that  the  society  refinned  tOiintheimufesHdo 
waa<tfie  sacoie  ae  that  mentioaed  in  tibe  coUogmiwm , /or  in*> 
t^ddtitftoryi  parti  of  ^ha^declilrstion^  and  which  cofneapoad^ 
edrin  terma  iwitfa  that,  set  dot !» the  Ubel»  whkb  waa tpub- 
lisbcd  ;ifitb<two>iriew8,  fitrai^  to  designate  the  phuntiff.  as 
a^windlcor  and  aharpec)  and,  tectmdlff^  that  he  was  an  im- 
pfO|iev  peraoa  to'ibe  fsroposed  to  be  ballotted  for  as  a 
member  of  the  society »  No.  introductory  words  were  ne- 
cessary; and  as  the  innuendo  haa  in  terms  given  .the 
tois  meaning  and>  effect  of  the  words  of  the  Ubel^.  at  is 
of  itself  sufficient.  It  was  dearly- the  otiject  of  the  de- 
fendants to  convey  the  idea  that  the  plaintiff  waa.a  sharp- 
er^  and  the  Jury  have  so  found  in  effect,  and  if  die  i»- 
diet  he  allowed  to  stand,  no  rule  of  pleadii^  w31  bcfviela^ 
ed;  and  the  plaintiff  is  clearly  entitled  to  a  reconptMe 
for  the  injury  bis  character  has  sustained  by  th»  pubUca- 
t|on in  question.  .'\  i 

Mr.  Campbell^  cotUra*^^The  Court  below,  with  the  as- 
ception  of  Mr*  Justice  Hohrayd^  who  was  absent  on  acfcbuat 
of  indisposition,  were  unanimously  of  opinion  that  tiheda- 
clarAtion  was  hadj  in  arrest  of  judgment.    It  has  been  ad- 

(a)  1  Mann.  &  Ryl.  120. 
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miitod  ibat  the  inniMndo  b  aecssaary ;  «m^  at-tfiephMff  igss. 
haa  ohoeeo  thexdby  to  give  the  urnrfln  nf  thnlihfl  airrtrtB 
and  definite  meaningi  if  they  will  not  adnufeof  tfaat  conattu^^ 
tiooy  the  dedarlKtiraGanixoi  be  supported.  Stilly  boweisv^  it 
has  been  fiaid»  that,  as  the  Jury  have  fotmd  the  meaning  ofi 
die  libdlto  be,  to  impute  dishonesty  to^tiie  phrintiff^iiv  q|»«; 
jeetion  can  be  taken  to  tlie  insufficiency  of  thedcdamtioiiy 
after  merdict.  But,  unless  the  hvMr  be  akogeliift  remodelled/ 
it  can  nerer  be  open  to  a  plaintiff  topat  any  meaning 
he  pleaees  on  the  words  of  a  libel  bgr'tiie  dnttodudion  of 
an  immende^  It  is  a  well  known  and  estahKsbed  role  of 
pleading,  ^tbat  an  inmendo  caiknot  extend  the  meaning  of 
a  Itbd^  witheut  beiag  deaaly  eonneeted  with  some  intko- 
duotory.  matter^  to  explain  how  the  Kbel  bears  tbaHexteiMU 
ed  meeimq^  If  die  defisndant  had  reported  t»  tli0*soele^ 
that  Ae  plaintiff  was  a  person  of  partieolair  statnm'  or  com-^ 
plexlotty  and  the  inraendo,  without  any  intredbetory  mal^ 
tertoexidaintheinportofdibse  words,  had  statedthatfao' 
thereby  meant  to  convey  thit  the  plaintiff  had*  been  gnilty 
of  an  atrocious  offence,  oould  the  action  be  maintained? 
Although,  where  words  are  eqnirocal,  and  have  several 
meanings,  an  imiuendo  may  explain  in  what  sense  the 
writer  or  speakeV  intended  them  to  be  nnd^rstood,  yet 
their  meaning  cannot  be  enlai^ed  or  changed.  In  Wit^ 
iiams's' Saunders  (a),  it  is  said:  ''An  innuendo  is  only  ex- 
{Sanatory  of  ^oine  matter  already  expressed;  it  serves  to 
point  ont  where  there  is  precedent  matter,  but  never  for 
a  new  charge  $  it  may  apply  whait  is  already  expressed, 
but  cannot  add,  or  enlarge,  or  change,  the  sense  of  the 
previous  words."  In  Rex  v.  Hornet  Lord  Chief  Justice 
De  Grey,  in  delivering  the  opinion  of  the  Judges  in 
the  House  of  Lords,  said  (6) :  "  An  innuendo  means 
nothing  more  than  the  words  *  id  est/  *  eeilicet/  or 
*  fMmimgf    or  *  aforesaidi  as   explanatory  of  a  sub- 

(a)  Vol.  I,  p.  24d»  a.  (4;.  (&)  Gowp.  684. 
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1838.        jeoMnntler'Mffleiaiitly  ^aqiMPeaaed  fbefiife^;;  &«i  swAl  a  4>ne) 
s  r9»i9mM^> , the  'defendaaty  ^  or,  «udi  a!  .sulgeety  meafmtg  the 
subject  in  queslionuf<' But^^aa  an. innuendo  is  only  used  as 
a  word  of  explanation,  it  cannot  extend  the  sense  of  the 
expressiom  Art  idle  Ubd  bejrond  their  own  meaning,  judess 
soBieUiip|^jiS(fli|t»upoii.tbe  record  for  it  toexplaia;  as,  in 
an  <a0lioB  upM  ihe>case  against  a  man  for  saying  of  aisother* 
;She  hasibtMnrtvmy  bam/  the  pkiintiff  cannot  therci  by  way  of 
kmuend0,($tiy^meMting  *  his  barn/i^tf  o/*  cam,\ — BarhaniM 
/ease  (a) ;  bectase  -that  is  not  an  expianalum  of  what  was 
said  before^  butan.0cUf^fOf»  to  U^'  Biift  if^.ialjbe  ipil;cpduc- 
lion  I  it  had  been  averredi*  that  jdve  defendtiQt^badt^  biVit 
fiM,  qfifcom,  and  that,  ia(ia/4<9caiur0i^.aboMlt^fihf^7b9IPi» 
the  defendant  had  spokea  tih^lwcardstieharge^riA  th^tljftiisl 
(jC^e  plaint^!  an  innuendo  of  i|b8,,b^g  thei^bwiid^illcDf 
com  > would  ha^e.been  geod;.  for^  f  )b^  ooupluig*  ithi^i  i^nmn- 
do  in  the  libel  iwith*  thejintfoduolery  4vermentj.,1'bi^tbarn 
fiiUiOf  corn/  it  wouUha/ve.msde  jtconqplete*"  .  In  Hoiiw. 
Sckol^ld{b)i  whAch-was  an  acl&oi^  for  Gdwuderf  the 'words 
spoken  and'  innuendo  were    as  follow: — **   Tim.  HoU 
(meaning  the  plaintiff)  hasy^r^tironi  himself  (meaning  that 
the  plaiAtiff  bad  €Ommit;ted  wilful  and  corupt  j^eijury); 
and  ,it  was  held*  that*  m  ^be, absence  oi^  coUoquium  in 
the .  intcodu^rtory  part  of  tbet  declaratiour .  the  rwoirda  spok- 
en had  not  the  meaning  attributed  to  them  by'^erinnuen- 
do;  and  that  the  declaration  was  bad*  after  verdict  for  the 
plaintiff*  in  arrest  of  judgment^  and  ]uoniiilt^y<Ni.t)|ere 
lE^id:  '^Either  the  words -themseiTes  must  .be  .^u^  as 
can  only  be  understood  in  a  criminal  sei^se^  chti  i^»miist 
be  shewn^  by  .a   colloquium  in  the    introdaotoi^,  .pfo^, 
that  th^y.  have  that  ineaning,  otherwise  they  ace;. not  ac- 
tionable^!' BsjA  Mr.  Justice  Lawrence  said.:    ^^If.^oids 
are  not  a^otipn^le  in  themsehres*  their  meaning  ^wmot  he 
es;tended  by  ani ,  innuendo."    In  Howies  v,  Hajwketf  (c), 

C«)4Bep,.2()ia.,         (^)  6  Twm  Rep.  fiS^i .  :  >      (c).8Eaat,4«7. 
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iewftff  Uio  Md»  tiMt  <tbe  iiMHuig  ^tm^VM^iMmOpb^pn"      -1S28. 
funded  by  «n  famtMndi),  ^oiifesd  prof«lplyibc»iiiicliltod^nvid»it 
by'fMne'pfeoedlflg  oriDtrodactoryiiuittef^i'ji'P  c<  r>>!(iu^ 

Mr*  F.  PMHik,mmp\y.^ltiatkitk^kAmS^^ 
innuendo  cannot  introdnce  a  newfiai€t;ioricl|a0gi|f|ili#iMie 
of  preiriouB  words;  but,  if  the  troida  xif  h  ttlHlibe^i^q<dino- 
tttij  and  of  doubtful  meaning,  it  is  eqiiattj><<lleat«  that  they 
may^  be  explained  by  an  innuendo.:  The  ileftndanf  'ha«  fa 
temte'i^piesented  the  plaintiff  to  be  a^  siHodlev  and  sharp- 
e^i'*a!iM^  aMiough  tfa^  words  of  themselfea  do  lietifaipule 
AM  tlUo'aott^  to  iiiaii/yet.iac^  they  were  spokeit  of  him  hi 
lll^^ijf^flitt'buflteiMiyiibey and' actionable;  andtbeintro- 
dMtoi^  Mtlti^  hi  fhei'iedaMitiion  U  sufficiMI  lo  ^warrant 
driiM^faitl«Mid0. '  jUtlKhigh  <he  Loi^d' Chief  J^stieej  m  deli- 
MttegthM^judgment  in  the  Court  beloW)  laid  |freii«  * 

tfae^dt^dumstance,  diat  theintroduction^and  Bbel  Me/imen- 
ti<med  a^ society,  and  that  the  words  wMt^ettflky  in  thein- 
woeado  could  not  mean  the  society  spoken  of  in  the  intro- 
^iootioni  two  societies  having  been  before  menttoned ;  yet  it 
ia^uite  clear,  that  the  plaintiff,  throtighont  the  whole  de- 
cboration  meant  to  refer  to  one  and  the  same  society;  ibr 
the  society^  mentioned  iii' the  libel  is  the  same  as  that,  the 
nature 'and  proceedings  of  #hich  are  mentioned  and  reftiif- 
rtd  id  in' the c6ll&^iuni. 

*  'Lord  <7bi§f  Justice  Best  delivered  the  judgment  of  the 
€>ot^rt'as  follows :-^This  was  an  action  for  a  libel.  The 
fiMI  ddutit  of  the  declaration  began  by  reciting,  thatdirers 
pet^vts  bad  been  associated  together  under  the  name  and 
desariptidti  df '<  The  Society  of  Guar<tians  for  the  Pi^o«ection 
of  Ttaik  against  Swindlers  and  Sharpers  ;**  and  that  the^e- 
ftrndant  F0s»i  under  colour  of  being  secretin  of  the  said  60- 
ciety^  had  Arom  time  to  time  puMtshedViand  was  adnitftomM 
to  publish,  certain  printed  reports,  for  the  purpose  of  de- 
noting to  the  memberiof  the  said  sodety  the  fiames'crfsuch 


d 


peno^  w  .were  deem^.-afwl  c«nsideK«d'  avindkn  aod 
Bh«ipen|if  And .  inpmp^  penoni  ,to  be  propowd.tv.h* 
ballotted  W  as.  members  of  the  nid,  society.    Tb»  libd 

WAS  jdiefi  s($  oiM:*  uid  u  in  these  words : — "  Society  of 
Gua)^if^n^  _fijF  ,tbe  Pcotection  of  Trade  sigunst  Svindlets 
«^  ShMrffffaK^fiifiiard  Clark,  &c^  Preaidant,  Georgt 
J^r^gflf^,i/i^^t^  Viqe  President,  Messrs.  Fraud  %  Con 
Buiken,'i'f^i^ere — lam  directed  to  infomijroai  that  th« 
persQpa  under-named,  or  using  tbe  finns  of  GoldHem^  Cow* 
l/o*  ^  C&,.81,  Mark  Lane;  and  .Sc^aniiii  Forter,  Macir 
My  iiom/,^ are  reported  to  this  socie^.as  improper  to. ba 
proposed. to  be  ballotted.for  ^  tf embers  tkenoS\!i\aaA 
then  the  innuendo  is  introduq^  ".tbecebjctben  «nd:tbfln 
meaning  that  the  plaintiff  was  aawindler«od  sb4cpeK,iaMl 
«tl  improper  person  to  be  a  member  of  the  .amtt  aatiety.'' 
We  are  of  opinion  ^bat  this  dedbcation  is  insufficient  j  ■.  and 
the  Court  below  entertained  n»  doubt  of  it,  wfaBD..they 
ori^ered  the  rule  fyz  arrestiw  the  judgment  to  be lawde 
absolute;  but  the  propriety  of  that  judgment  has  been: 
since  doubted,  and  the  plaintiff  has  thought  fit  taappaal  to 
this  Court,  where  the  question,  as  to  the  sufficieiMy  of  the 
decUration  after  verdict,  has  been  a^in  raised  ;.iU)d^l|ftec 
a  most  ingenious  argument  for  the  plaintiff,,  and  ,a  AiU  coih 
sideration  of  the  weight  due.^  it,  tbia  Court  are  ^of.  iqm* 
ioii,  that  the  judgment  of  the  Court  below  iarigUL,  9fi(it 
has  lieen  now  urged,  that,  if  the  declfMration  cannot  be  f^fr 
ported,  the  pltuntiff  cannot  obtain  redress^gajifut  mi^fMnk 
on  his  character,  published  and  sanctioned  hyoj^  upajt^^^ 
ed'sofJety.  This,  however,  does  not  appear, tQ  ^ft-^  ^Ab 
result,. as  the  pluntiff  may  frame  his  recosd  80.a«  fp^  tgtf 
the  secretary  of  the  society,  if  his  report  he  MTtfrtfwj 
or  false'  But  we  are  of  opinion,  tliat  the,  faclj;  pft^fffi 
the  declaration  are  not  sufficient  for  us  to  collect.^^-/ 
conslmcfion  to  be  put  on  the  libel,  or  whether^  fyi^ 
import,  it  can  he  made  the  subject  of  on  actiogo. 
innuendo  seeks  to  extend  and  not  to  explain, 41? 
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tand  mMiiHg  of  the;  HbM;  etaiixttMtixebB  k  iiW  anil'tub*' 
MtmAfe  «Mti,  tUt.  thut  the  Vbd  ititma^'tb  Ji^iirg^^^^ 
pUntHrwith  being  n  twindter und  diar|i^r;^¥Jiii'  wmi' 
the  naitanil  import  of  the  wordr  edntadii^  fk  ^  )Sd(A,[ 
lad  tiil»  Court  <»nn6t  pot  such  a  (kinstradfic^'oi^  dim  as' 
is  kiferrod  by  the  itinnendo.  The  djiitehamt^^&isl  as  si^ 
oretary  of  Hie  society,  did  not  report  the  pbihtiff  Jto'tea 
swmdW  and  sharper,  but  merely  as  an  im|^l^ j^r  p^HOii  to 
be  baHotted  ibr  as  a  member  of  the  stkiitV^:  '  ll^bw;  ih^r^  * 
may  be  BnmerouB  retiona  why  a  ^rson  ittiayAot'  be  fit  to 
beoome  a  ttiMiberof  ideh  n,  society,  alAMgb  he  be  nof  a 
swindle^^^dharp^;'' He 'might  b^  deemed  unfit,  if  he 
iveyedlAe^iiifii!to;t)^eitocyed  li  certain  trade  or  profesidon, 
orff  hedfd  iiot^iqprpbirWIk!  i^iurttVe^'j^ersen,  or  one  likely 
te  atf^weetlk^ol^^x^f^esoaety;  tfa^  discbveiy  6f  s#ii^ 
kM4siid>sba(r^rr.  AKhMgli  tcp&lioii  be  dlshbijest,  his  I>e- 
ing-  Mei^ely^reported  aattafit  oil  imi^l^j^  to  Ve  proposed  as 


a  awtnbe^  ef  a  partictdat'iaKHilety,  dees'  nbt^  of  iti^ff  uppV 
that  he  Is  dishonest;  96,  if  a  diah  wbea  fit  person  to 
betoase  a  tnember,  and  the  secretary  were  to  report  ttiat 
he  was  unfit,  the  inference  would  be  merely,  that  he  was 
an  improper  person;  but  if  he  were  to  report,  that,  from 
fraud  ortmisdpracticesr,  he  Was  improper  to  be  proposed  a^ 
a  member,  to  that  the  society  could  thereby  understand 
that  hisf  was  a  sharper,  the  question  would  be  altogether  dif- 
ferent i'kM ^hen  thb  Court  could  also  understand  it.  The 
aiithoHti^  tXHii  for  the  defendants  clearly  shew,  that  an 
innueMdb  &  6ii1y  eiplahaiory  of  some  matter  already  ex« 
pressed!,  ^Ind  c^not  poinit  out  a  new  charge^  or  introduce 
a  nei^  fi^,  di'  add,  enlarge,  or  change  the  sense  of  pre- 
vions  w^ds.  Looking,  therefore,  at  the  words  of  the 
libel,  ftithout  reference  to  the  introductory  matter  in  the 
declaration,  they  do  not  appear  to  us  to  warrant  the  inpu- 
endo,  tfbat  the  plaintiff  was  a  swindler  and  sharper,  merely 
on  the  ground  that  he  had  been  reported  to  he  i^^  im- 
proper peHBon  to  become  a  memher  of  the  society.    We 
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1828.        cannot  clearly  see  on  the  face  of  the  record,  that  the  go. 
municationi  or  report,  by  the  defendant,  Fass,  to  the 
members  of  the  society,  meant  to  impute,  that  the  plain- 
tiff was  a  sharper.    It  was  contended,  at  the  outset  of  the 
argument,  that,  eTen  if  the  declaration  were  insufficient  or 
imperfect,  it  was  cured  by  verdict;  but  we  are  to  look  at 
the  words  of  the  instrument  as  set  out  on  the  record,  and 
to  construe  them  according  to  their  natural  import*    The 
introductory  part  of  the  declaration  contains  a  mere  loose 
statement,  and  must  stand  by  itself,  and  if  the  objection 
were  to  prevaQ,  it  would  deprive  the  Court  of  one  of  their 
greatest  privileges,  rix.  that  of  arresting  a  judgment  after 
verdict,  in  case  a  record  should  turn  out  to  be  defective; 
and  by  the  stat.  32  Geo.  3,  c.  60,  s.  4,  it  is  expressly  pro- 
vided, that  in  case  a  Jury  shall  find  a  defendant  guilty,  it 
shall  be  lawful  for  him  to  move  in  arrest  of  judgment, 
on  such  ground,  and  in  such  manner,  as  by  law  he  might 
have  done  before  the  passing  of  that  act;  and  the  Court 
are  not  bound  to  presume,  that  the  Jury,  by  their  ver- 
dict, have  found  the  fact,  that  the  libel  imputed  disho- 
nesty to  the  plaintiff. — ^The  judgment  of  the  Court  below, 
therefore,  must  be — 

Affirmed. 
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The  Trustees  of  the  British  Museum  i^.  Payne  and  Fois. 

[In  Error.] 

j|  HIS  was  an  action  of  debt.    The  plaintiffs,  in  the  first  ^.  having  pre- 
couYit  of  the  declaration,  allefi^ed,  that  the  defendants,  on  P*'^  ?'**?!"'?. 

®      '  '  work,  by  his  will 

the  10th  January^  1825,  were  the  publishers  of,  and  did  directed  it  to  be 

then  publish,  a  certain  book,  entitled  "  Flora  Grceca,^  &c.  I^cd  fondu  to*" 

(here  the  title  of  the  book  was  set  out),  and  which  book  Seft^y'^fM-^ 

was  first  published,  advertised,  and  offered  for  sale,  within  pcnjet  of  pubU- 

tfae  bills  of  mortality,  on  the  day  and  year  aforesaid,  at  the  the  d4»th  of  ^., 

price  of  12/.  125.;  which  book  was  demandable  under  the  LbiUhedln* 

statute  54  Geo.  3.     The  plaintiffs  then  averred,  that  the  parts,  thirty  co- 

...  ,  Pi«*  being  print- 

defendants  did  not,  within  one  calendar  month  next  after  ed,  for  which 
the  day  of  publication,  enter  the  title  to  the  copy  of  the  tw^ntynSisuiH 
book,  and  the  names  and  place  of  abode  of  the  defendants,  *^^^^  (on® . 

_  ^  '    part  was  sold), 

and  the  amount 
of  the  subscrip- 
tions being  inadequate  to  pay  the  expenses  of  publication,  the  deficiency  was  defrayed  by  the  eze- 
ciiton  out  of  the  funds  devised.  The  parts  were  not  publislied  at  fixed  intervals,  but  according  to 
the  state  of  those  funds: — Held,  that  a  part  or  number  of  a  volume  was  not  a  periodical  publica- 
tion or  hoek  demandable  by  the  public  fibraries,  or  Britkh  Muteum,  under  the  statute  54  Geo.  3,  c.156. 

VOL.  I.  F  F 
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1828.        SO  being  the  publishers  thereof^  in  the  register-book  of  the 
f    Company  of  Stationers  at  Sta^umeri  Haltf  as  had  been 

RUSTBES  of  *^        "^  ' 

tiT.  Museum  usual^  before  the  posing  of  the  statute,  with  respect  to 
Payne.  books  the  title  whereof  had  theretofore  been  entered  in 
such  register-book;  whereby  the  defendants  forfeited,  for 
their  said  offence,  the  sum  of  5/.,  and  eleven  times  the  price 
at  which  the  book  was  sold :  Whereby  an  action  had  accrued 
to  the  plaintiffs  to  demand  and  have  from  the  defendants 
the  said  sum  of  5/.,  &c.  The  declaration  contained  seve- 
ral other  counts,  assigning  breach  of  the  statute.  The 
defendants  pleaded  nil  debent,  on  which  issue  was  joined. 
At  the  trial,  before  Mr.  Justice  Bayley^  at  Guildhall, 
at  the  Sittings  after  Michaelmas  Term,  1826,  it  appeared, 
that  the  late  Dr.  Sibthorpe,  having  prepared  the  materi- 
als for  the  work  in  question,  directed,  by  his  will,  that  the 
work  should  be  printed,  devising  to  his  executors  certain 
funds  for  defraying  the  expenses  of  publication ;  that,  af- 
ter the  death  of  Dr.  Sibthorpe,  the  undertaking  was  car- 
ried on  solely  by  the  executors ;  that  the  work  was  pub- 
lished in  parts,  or  numbers,  thirty  copies  of  each  part 
being  printed ,  for  which  there  were  only  twenty-six  subscrib- 
ers, at  twelve  guineas  each  part ;  that  the  amount  of  this 
subscription  being  insufRcient  to  defray  the  expenses  of 
the  publication,  the  executors  paid  them  out  of  the  funds 
devised  for  that  purpose;  that  three  of  the  parts  or  num- 
bers were  published  before  the  passing  of  the  statute 
54  Geo.  3,  c.  156,  since  which  time  six  parts  had  been 
published  by  the  defendants;  that  the  parts  or  numbers 
were  not  published  at  stated  periods,  but  at  intervals  of 
several  years,  according  to  the  state  of  the  funds.  It 
was  also  proved,  that  one  of  the  parts,  beyond  those  sub- 
scribed for,  had  been  sold.  The  part  or  number  for 
which  the  present  action  was  brought,  was  No.  9,  being 
the  first  part  of  the  fifth  volume.  The  learned  Judge  told 
the  Jury,  that  he  was  of  opinion  that  the  defendants  were 
publishers  within  the  meaning  of  the  statute,  but  that  the 
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part  in  queationy  No.  9,  was  not  a  book  demandable  under         1828. 
the  act;  on  which  the  Jury  found  a  verdict  for  the  defend-    -      ^^^^^ 
ants*     The  counsel  for  the  plaintiff  then  tendered  a  bill  of  Brit.  Museum 
exceptions,  which  having  been  sealed  by  the  learned  Judge,        Patmb. 
the  question  came  on  for  argument  in  the  Court  of  Exche- 
quer Chamber,  in  error,  in  the  course  of  the  last  Term, 
when — 


Mr.  Paiteson,  for  the  plaintiffs,  premised,  that  the  ques- 
tion turned  solely  on  the  construction  of  the  2d  (a)  and 


{a)  By  wluch  it  is  enacted,  ''That 
eleven  printed  copies  of  the  whole 
of  erery  book,  and  of  every  to- 
kuBe  thereof  upon  the  paper 
upon  which  the  largest  number  or 
impression  of  such  book  shall  be 
printed  for  sale,  together  with  all 
mi^  and  prints  belonging  there- 
to, which,  from  and  after  the  pass- 
ing of  the  act,  shall  be  printed 
and  published,  on  demand  thereof 
being  made  in  writing  to,  or  left 
at  the  place  of  abode  of  the  pub- 
lisher or  publishers  thereof,  at  any 
time  within  twelve  months  next 
after  the  publication  thereof,  im- 
der  the  hand  of  the  warehouse- 
keeper  of  the  Company  of  Station- 
ers, or  the  librarian  or  other  per- 
son thereto  authorized  by  the  per- 
sons or  body  politic  and  corporate, 
proprietors,  or  managers  of  the  li- 
braries following;  viz,  the  British 
Mtueum,  Sion  College^  the  Bodlei- 
an Idbrajy  at  Oxford,  the  Public 
Library  at  Cambridge,  the  Library 
of  the  Faculty  of  Advocates  at 
Edinburgh,  the  libraries  of  the 
four  universities  of  Scotland,  Tri- 
nity College  Library,  and  the  King's 
Jnns^  Library  at  Dublin,  or  so 
many  of  such  eleven  copies  as 

FF 


shall  be  respectively  demanded  on 
behalf  of  such  libraries  respective- 
ly, shall  be  delivered  by  the  pub- 
lisher or  pttblishers  thereof  respec- 
tively, within  one  month  after  de- 
mand made  thereof  in  writing  as 
aforesaid,  to  the  warehouse-keep- 
er of  the  sud  Company  of  Station- 
ers for  the  time  being;  wluch  co- 
pies the  siud  warehouse-keeper 
shall,  and  he  is  hereby  empower- 
ed to  receive,  at  the  hall  of  the 
said  Company,  for  the  use  of  the 
library  for  which  such  demand 
shall  be  made,  within  such  twelve 
months  as  aforesud;  and  the  said 
warehouse-keeper  is  hereby  re- 
quired, within  one  month  after 
any  such  book  or  volume  shall  be 
so  delivered  to  him  as  aforesaid, 
to  deliver  the  same  for  the  use  of 
such  library :  And  if  any  publisher, 
or  the  warehouse-keeper  of  the 
said  Company  of  Stationers,  shall 
not  observe  the  directions  of  the 
act  therein,  that  then  he  and  they 
so  making  default  in  such  deliver- 
ing or  receiving  the  sud  eleven 
printed  copies  as  aforesaid,  shall 
forfeit,  besides  the  value  of  the 
said  printed  copies,  the  sum  of 
Jive  pounds  for  each  copy  not  so  de- 
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Trustees  of 

BbIT.   MUSBUM 


5th  (a)  sections  of  the  statute  54  Geo.  3,  c.  156,  on  the 
breach  of  the  provisions  of   the  latter  of   which   the 


livered  or  received,  together  with 
the  full  costs  of  suit,  the  same  to 
be  recovered  by  the  person  or  per- 
sons, or  body  politic  or  corporate, 
proprietors,  or  managers,  of  the  li- 
brary for  the  use  whereof  such  co- 
py or  copies  ought  to  have  been 
delivered  or  received;  for  which 
penalties  and  value  such  person 
or  persons,  body  politic  or  cor- 
porate, is  or  are  now  hereby  au- 
thorized to  sue  by  action  of  debt, 
or  other  proper  action,  in  any 
cottrt  of  record  in  the  United 
Kingdom/' 

(a)  By  which  it  is  enacted, 
**  That,  in  order  to  ascertain  what 
books  ^all  be  from  time  to  time 
published,  the  publisher  or  pub- 
fishers  of  any  and  every  book  de- 
mandable  under  this  act,  which 
shall  be  published  at  any  time  af- 
ter the  passing  of  this  act,  shall, 
within  one  calendar  month  after 
the  day  on  which  any  such  book 
or  books  respectively  shall  be 
first  sold,  published,  advertised, 
or  offered  for  sale,  within  the  bills 
of  mortality,  6r  within  three  ca- 
lendar months,  if  the  said  book 
shall  be  sold,  published,  or  adver- 
tised, in  any  other  part  of  the  Unit- 
ed Kingdom,  enter  the  title  to  the 
copy  of  every  such  book,  and  the 
name  or  names,  and  place  of  abode, 
of  the  publisher  or  publishers  there- 
of, in  the  register-book  of  the 
Company  of  Stationers,  in  London, 
in  such  manner  as  hath  been  usual 
with  respect  to  the  books,  the  title 
whereof  hath  hitherto  been  entered 
m  such  register-book,  and  deliver 


one  copy,  on  the  best  paper  as  afore- 
smd,  for  the  use  of  the  British  Mu- 
sewn,  which  register-book  shall,  at 
all  times,  be  kept  at  the  hall  of  the 
said  Company ;  for  every  of  wluch 
several  entries,  the  sum  of  two  shil- 
lings shall  be  paid,  and  no  more; 
which  scud  register-book  may  at  all 
seasonable  and  convenient  times  be 
resorted  to  and  inspected  by  any 
person ;  for  which  inspection  the 
sum  of  one  shilling  shall  be  pud  to 
the  warehouse-keeper  of  tbe  sud 
Company  of  Stationers ;  and  such 
warehouse-keeper  shall,  when  and 
as  often  as  thereto  required,  give  a 
certificate  under  his  hand  of  every 
or  any  such  entry;  and  for  every 
such  certificate  ^  the  sum  of  one 
shilling  shall  be  paid ;  and  in  case 
the  entry  of  the  title  of  any  such 
book  or  books,  shall  not  be  duly 
made  by  the  publisher  or  publish- 
ers of  any  such  book  or  books 
within  the  said  calendar  month,  or 
three  months,  as  the  case  may  be, 
then  the  publisher  or  publishers  of 
such  book  or  books  shall  f  orfdt  tbe 
sum  of  five  pounds,  together  with 
eleven  times  the  price  at  which  such 
book  shall  be  sold,  or  advertised; 
to  be  recovered,  together  mth  full 
costs  of  suit,  by  the  person  or  per- 
sons, body  politic  or  corporate^ 
authorised  to  sue,  and  who  shall 
first  sue  for  the  same,  in  any  Court 
of  record  in  the  United  Kingdom, 
by  action  of  debt,  bill,  plaint,  or 
information,  in  which  no  wager 
of  law,  essoin,  privilege,  or  pro- 
tection, nor  more  than  one  impar* 
lance,  shall  be  allowed:  Provided 
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action  was  foundedi  and  was  simply,  whether  or  not  1828. 
the  number  in  question  could  be  considered  a  boai  de-  ,  "  ' 
nandable  by  the  plaintiffs,  as  trustees  of  the  British  Beit.  Uvawk 
Museum,  by  virtue  of  that  act.  The  1st  section  repeals  Mmn. 
the  5th  section  of  the  statute  8  Anne,  c.  19,  and  the  6tk 
^section  of  the  41  Geo.  3,  c.  107;  and  in  order  to  arrive  at 
a  true  construction  of  the  54  Geo.  S,  it  will  be  necessary 
to  consider  it  with  reference  to  those  former  acts.  The 
1st  section  of  the  8th  of  Anne  confers  on  the  authors  of 
books  already  printed,  and  who  had  not  transferred  their 
rights,  the  sole  right  of  printing  them  for  the  term  of  twen- 
ty-one years ;  and  on  the  authors  of  books  not  printed,  the 
sole  right  of  printing  for  fourteen  years ;  and  the  3d  sec- 
tion, after  reciting  that  many  persons  might,  through  ig- 
norance, offend  against  the  act,  unless  some  provision  were 
made,  whereby  the  property  in  every  such  book  as  wasintend- 
ed  by  the  act  to  be  secured  to  the  proprietor  thereof,  might 
be  ascertained,  as  likewise  the  consent  of  such  proprietor 
for  the  printing  or  re-printing  of  such  book  or  books,  might 
from  time  to  time  be  known,  enacts,  that  "  nothing  in  the 
act  contained  shall  be  construed  to  extend  to  subject  any 
bookseller,  printer,  or  other  person  whatsoever,  to  the 
forfeitures  or  penalties  therein  mentioned,  for  or  by  rea- 
son of  the  printing  or  reprinting  of  any  book  or  books 
without  such  consent  as  aforesaid^  unless  the  title  to  the 
copy  of  such  book  or  books  thereafter  published,  shall, 
before  such  publication,  be  entered  in  the  register-book  of 
the  Company  of  Stationers."  The  manifest  object  of  that 
clause  was,  to  protect  the  public  against  inadvertent  pira- 
cies.  And  by  the  5th  section  it  was  enacted,  that  nine  co- 


always,  that  in  the  case  of  maga- 
zines, reviews,  or  other  periodical 
publications,  it  shall  be  sufficient 
to  make  entry  in  the  register- 
book  of  the  said  Company,  with- 
in one  month  next  after  publica- 
tion of  the  first  number  or  volume 
of  such  magaiine,  review,  or  other 


periodical  publication;  provided 
always,  that  no  failure  in  making 
any  such  entry  shall  in  any  manner 
affect  any  copyright,  but  shall  only 
subject  the  person  making  default 
to  the  penalty  aforesaid  under  this 
act." 
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1828.         pies  of  each  book  or  books,  upon  the  best  paper,  that,  from 

Trubtees  f  *"*^  ^^^^  *^^  ^^*^  April,  1710,  should  be  printed  and  pub- 
Brit.  Museum  lished,  or  reprinted  and  published  with  additions,  should, 
Patkb.  hy  the  printer  and  printers  thereof,  be  delivered  to  the 
warehouse-keeper  of  the  Company  of  Stationers  for  the 
time  being,  at  the  hall  of  the  said  Company,  before  publica- 
'  tion  made,  for  the  use  of  the  Royal  Library,  the  Ubraries  of 
the  Universities  of  Oxford  and  Cambridge,  the  libraries 
of  the  four  Universities  in  Scotland,  the  Ubrary  of  Sion 
College  in  London,  and  the  library  belonging  to  the  Fa- 
culty  o(  Advocates  bt  Edinburgh ;  and  which  warehouse- 
keeper  was  required,  within  ten  days  after  demand  by  the 
keepers  of  the  respective  libraries,  or  any  person  or  per- 
sons by  them  or  any  of  them  authorized  to  demand  the 
said  copy,  to  deliver  the  same  for  the  use  of  the  aforesaid 
libraries/*  By  that  section,  the  printer,  and  not  the  pub- 
lisher, was  bound  to  deliver  nine  copies  of  every  book  to 
the  warehouse-keeper  of  the  Stationers'  Company,  for  the 
use  of  the  above  libraries,  whether  demanded  or  not,  and 
if  the  proprietor,  bookseller,  or  printer,  or  the  warehouse- 
keeper,  should  not  observe  the  direction  of  the  act,  then 
he  and  they  so  making  default  in  not  delivering  the  said 
printed  copies,  were  to  forfeit,  besides  the  value  of  the  said 
printed  copies,  the  sum  of  5/.  for  every  copy  not  so  deli- 
vered, as  also  the  value  of  the  printed  copy  not  so  deUver- 
cd.  Although  a  party  might  omit  to  make  an  entry  of 
the  title  of  the  copy  of  a  book  in  the  register-book  of  the 
Stationers'  Company,  as  required  by  the  Sd  section  of 
the  act;  yet  the  printer  was  bound  to  deliver  the  copies 
for  the  use  of  the  libraries  at  all  events,  and  the  purpose 
of  the  entry  was,  merely  to  insure  the  protection  of  the 
copyright.  Then  came  the  statute.  15  Geo.  3,  c.  53,  the 
6th  section  of  which,  after  reciting  the  fifth  clause  of  the 
8th  of  Anne,  and  that  the  provision  of  that  statute  had'not 
proved  effectual,  but  that  the  same  had  been  eluded  by 
the  entry  only  of  the  title  to  a  single  volume,  or  of  some 
part  of  such  book  or  books  so  printed  and  published,  or 
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reprinted  and  republished,  enacts  that  **  no  person  shall  1828. 
be  subject  to  the  penalties  in  the  said  act  (of  Anne)  men-  trustkeb  of 
tionedf  for  or  by  reason  of  the  printing  or  reprinting,  any  J^^"«  Musbum 
book  without  the  consent  mentioned  in  the  said  act,  unless  Paynb. 
the  title  to  the  whole  of  such  book,  and  every  volume 
thereof f  be  entered,  in  manner  directed  by  the  said  act,  in 
4he  regiBter-book  of  the  Company  of  Stationers ;  and  unless 
nine  such  copies  of  the  whole  of  such  book  or  books,  and 
every  volume  thereof,  printed  and  published  &c.,  as  there* 
in  mentioned,  shall  be  actually  delivered  to  the  warehouse'- 
keeper  of  the  said  Company,  as  therein  directed,  for  the 
several  uses  of  the  several  libraries  in  the  said  act  mention- 
ed. That  section  is  most  material,  as  it  clearly  shews  that 
the  object  of  the  Legislature  was,  first,  the  prevention  of 
fraud,  by  requiring  entry  to  be  made  of  the  title  to  a  single 
volume,  or  part  of  a  book,  and  secondly,  for  the  protection  of 
the  pubUc  libraries.  Then  followed  the  statute  41  Geo.  3,  c. 
107,  by  which  further  rights  were  conferred  on  authors ;  and 
by  the  6th  section  of  which,  it  was  enacted,  that,  in  addi- 
tion to  the  nine  copies,  then  required  to  be  delivered  to  the 
warehouse-keeper  of  the  Stationers'  Company,  of  each  and 
every  book  which  should  be  entered  in  the  register-book  of 
the  said  Company,  one  other  copy  should  be  in  like  manner 
delivered  for  the  use  of  the  library  of  the  College  of  the  Ho^ 
ly  Trinity  of  Dublin^  and  one  other  copy  for  the  use  of  the 
library  of  the  Society  of  the  Kings  Inns,  Dublin,  by  the 
printer  of  every  such  book  as  should  thereafter  be  printed 
and  published,  the  title  to  the  copyright  whereof  should 
be  entered  in  the  register-book  of  the  said  Company;  and 
in  the  case  of  the  University  of  Cambridge  v.  Bryer  (a), 
the  Court  oi  Kings  Bench  decided,  on  the  construction  of 
those  statutes,  that  it  was  necessary  for  the  printer  of  a 
book  composed  after  the  passing  of  the  statute,  8  Ann.  c« 
19,  and  published  for  the  first  time  after  the  composition, 

(a)  16  East,  317- 
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1828.         to  deliver  a  copy  to  the  warehouse-keeper  of  the  Statiotters* 
"  -."       ,    Company,  for  the  use  of  the  public  libraries,  notwith- 

Tbustees  of  '^     "^  '^ 

Bi^;  MuftBi^M  standing  the  title  to  the  copy  of  such  book  was  not  entered 
PATirk  ^  the  register-book  of  the  said  Company.  That,  there- 
foroj  shews  that  the  Universities  and  public  libraries  were 
en(:itled  to  such  copies  of  the  present  work  as  were  pub- 
lished before  the  passing  of  the  statute  d4<  Geo.  3,  although 
no  entry  were  made  of  the  title;  and  the  legislature  did 
not  thereby  intend  to  leave  such  libraries  with  imperfect, 
or  mutilated  or  unfinished  copies. 

The  8  Ann.  c*  19,  required  the  delivery  of  nine  copies, 
one  of  which  was  for  the  use  of  the  Royul  Library.  By  the 
4l8t  Geo.  3,  c.  107,  two  additional  copies  were  required,  for 
the  use  of  the  libraries  of  Trinky  College,  and  the  King*s 
Inns,  Dublin.  By  the  54  Geo.  3,  c  156,  s.  2,  the  Briiiih 
ilftMeflfi7»  was  substituted  for  the  Roy cd  Library,  which  had 
been  presented  by  his  late  Majesty  to  that  institution ;  and 
by  the  2d  and '3d  sections,  it  Is  provided,  that  the  copy  of  eve* 
ry  book  that  shall  be  demanded  by  the  British  Museum,  shall 
be  delivered,  of  the  best  paper  on  which,  such  work  shall 
be  printed.  Before  the  passing  of  the  statute  54  Geo.  9, 
the  printer  was  bound  to  deliver  eleven  copies  of  every 
book  published  with  a  view  to  sale,  to  the  Stationers' 
Company,  for  the  use  of  the  Universities  and  other  public 
libraries ;  but  now  the  publisher  is  required  to  deUver, 
on  demand.  It  consequently  became  necessary  that  the 
libraries  should  have  information  given  them  when  a 
work  is  published.  In  order,  therefore,  to  ascertain  what 
books  are  from  time  to  time  published,  the  5th  section  of 
the  statute,  54  Geo.  3,  directs  that  the  title  to  the  copy  of 
every  book  demandable  under  the  act,  shall  be  entered 
by  the  publisher  at  Stationers  Hall,  within  a  certain 
limited  period ;  and,  to  ascertain  what  books  are  demand- 
able,  it  is  necessary  to  refer  to  the  second  section,  by 
which  "  eleven  printed  copies  of  the  whole  of  every  book, 
and  of  every  volume  thereof,  are  to  be  delivered  by  the 
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pobKslier,  within  twelve  months  after  publication.  So  the  1^. 
statute,  1 5  Geo.  3,  c.  53,  s.  6,  requires  the  title  to  the  ^  ^  ^ 
copy  of  the  whole  of  a  book,  and  every  volume  thereof,  to  bmt.  Mustim 
be  entered;  and,  as  it  is  recited  in  the  commencement  of  payha 
that  section,  that  the  provisions  of  the  statute  of  Anne  had 
been  eluded  by  the  entry  only  of  the  title  to  a  single 
volume,  or  of  same  part  of  such  book  so  printed  and  pub-- 
tished,  it  is  clear  that  the  legislature  meant  to  refer  to  such 
books  as  were  published  in  parts,  and  that  entries  should 
be  made  as  each  part  was  published.  The  time  when  sttch 
entries  were  to  be  made,  under  the  former  acts,  was  option* 
al ;  but>  by  the  54  Geo.  3,  they  are  required  to  be  made 
within  one  month  after  the  day  on  which  any  and  every  book 
demandable  under  the  act  should  be  first  sold',  published, 
advertised,  or  offered  for  sale.  The  10th  section  enacts,  that 
aB  actions  and  suits,  for  any  offence  that  shall  be  committed 
against  the  act,  shall  be  brought  and  sued  out  within  twelve 
months  next  after  such  offence  committed ;  and  if  a  volume 
were  to  consist  of  five  or  ten  parts,  published  quarterly, 
or,  as  in  this  case,  at  uncertain  intervals,  the  last  part  be- 
ing published  long  after  the  expiration  of  a  year  aftier  the 
publication  of  the  first,  the  act  would  be  altogether  nuga- 
tory, unless  it  receive  this  construction;  for  it  could  not 
be  said  that  the  work  was  first  published  when  the  vo* 
lume  was  complete.  The  publication  must  apply  to  each 
separate  part;  if  not,  after  the  publication  of  an  unlimited 
number  of  parts,  by  advertising  Addenda  as  the  last,  which 
might  never  be  completed,  no  copy  could  be  demanda- 
ble, as  the  volume  might  never  be  published.  The  common 
law  right  is  restricted  by  the  statute  of  Anne,  by  which 
every  part  must  be  considered  as  a  book ;  otherwise,  the  first 
part  published  might  be  pirated,  and  the  author  or  proprie- 
tor could  not  obtain  an  injunction.  The  duration  of  the  co« 
pyright  can  only  be  estimated  by  an  entry  of  each  part  at 
the  time  of  publication,  and  if  the  part  could  not  be  demand- 
ed then,  would  it  ever  be  demandable  ?    Or,  if  it  were  not 
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1828.        demandable,  nor  required  to  be  entered  at  Stationers*  Hall, 
"  would  the  author  have  any  copyright  in  it  ?     The  proviso 

Bun.  MusEVM  in  the  dth  section  of  the  54th  Geo,  3,  as  to  periodical 
Payne.  pubUcations,  is  in  favour  of  the  plaintiffs'  demand ;  as  the 
first  number  or  volume  is  required  to  be  entered,  so  that 
the  public  libraries  may  know  when  the  succeeding  num- 
bers are  demandable.  So,  when  works  are  published  at 
irregular,  or  uncertain  intervals,  it  necessarily  follows 
that  the  title  of  every  part  must  be  entered;  for  the  proviso 
would  be  altogether  unnecessary  if  the  publisher  were  not 
bound  to  enter  the  title,  until  the  whole  volume  were  com- 
pleted. If  a  work,  consisting  of  more  than  one  volume  is 
published  at  different  times,  the  title  page  of  each  volume 
must  be  entered  separately,  and  no  dbtinction  can  be 
drawn  between  a  volume  and  a  part  of  a  volume  published 
separately.  Besides,  the  copyright  of  a  work  is  not  to 
run  from  the  time  it  is  completed,  but  from  the  publication 
of  each  part;  and.  as  every  number  of  a  magazine,  review, 
or  9ther  periodical  publication,  is  demandable  on  publica- 
tion, no  distinction  can  be  drawn  between  a  work  coming 
out  in  numbers  or  in  parts;  but  the  entry  is  required  to 
be  made  on  the  publication  of  each  part,  in  order  that  the 
public  Ubraries  may  be  informed  when  they  are  entitled  to 
demand  it. 

Mr.  Piatt,  contrd. — The  part  or  number  in  question  was 
not  a  book  demandable  by  the  plaintiffs,  under  the  54 
Geo.  S.  It  has  been  said  that  the  object  of  the  statute  of 
Anne,  in  requiring  the  copy  of  the  title  of  every  book  to  be 
entered,  before  publication,  at  Stationers' HM,  was,  to  pro- 
tect the  public  against  inadvertent  piracies ;  yet  it  was  also 
the  intention  of  the  legislature  to  protect  the  copyright  of 
authors  and  publishers ;  for  the  statute  was  expressly  pass- 
ed for  the  encouragement  of  learning.  Taking  the  whole  of 
the  context  together,  it  is  quite  clear,  that  the  entry  of  the 
title  was  merely  a  condition  precedent  to  the  protection 
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of  copyriglit.    It  has  been  further  «aid,  that  the  statute         1828. 
IS  Geo,  3,  c  6$^  s.  6,  which  requires  the  title  to  Ac  copy  of      ^"^^     '  ^ 

TROfTBSt  of 

the  whole  of  a  book,  and  every  volume  thereof,  to  be  entered,  Bftir.  Munnni 
applies  to  the  title  of  each  volume  of  every  book,  or  to  such  pj^titb. 
books  as  are  published  in  parts ;  but  that  can  only  be  taken 
to  refer  to  an  entry  of  such  a  title  as  would  shew  the  nature  of 
the  whole  of  the  work,  and  the  number  of  volumes  of  which  it 
was  to  consist.  Although  the  piracy  of  part  of  a  work,  vim. 
one  volume,  would  amount  to  an  infringement  of  copyright, 
yet  the  only  object  of  the  legislature  was,  to  require  such 
an  entry  to  be  made  as  would  inform  the  public  of  the  sixe 
or  nature  of  the  work,  and  what  was  intended  to  be  entered. 
Neither  the  word  **  part**  nor  ''  volume**  is  introduced  in 
the  5th  section  of  the  54  Geo,  8,  and  ''  the  whole  of  the 
book,  and  every  volume  thereof,**  in  the  6th  clause  of  the 
15  Geo.  S,  clearly  denotes  the  subject  matter  of  the  enact- 
ment, and  shews  to  what  it  was  intended  to  apply,  viz. 
to  the  entry  of  the  whole  of  the  work;  and  the  ab- 
sence of  the  word  jemitI,  in  both  these  statutes,  is  of  itself 
conclusive  against  the  plain tifEs'  demand;  at  all  events,  no 
penalty  can  attach  for  not  entering  a  part  or  number  of  a 
volume  till  the  whole  volume  is  complete.  It  is  true  that  a 
single  sheet  has  been  held  to  be  a  book  (a) ;  but  that  was  a 
complete  work  of  itself,  and,  therefore,  within  the  meaning  of 
the  statute  of  Anne;  and,  as  the  act  is  highly  penal  in  its  con- 
sequences, it  must  receive  a  strict  or  limited,  and  not  a  libe- 
ral construction,  regard  being  had  to  the  object  the  legis- 
lature had  in  view  at  the  time  it  was  passed.  Now,  in  or- 
der to  ascertain  what  books  shall  be  from  time  to  time  pub- 
Ibhed,  the  5th  section  of  the  54  Geo.  S,  c.  156,  enacts, 
that  the  publisher  of  any  and  every  book  demandable  un- 
der the  act,  shall,  within  one  calendar  month  after  the  day 
on  which  any  such  book  shall  be  first  sold,  published,  ad- 
vertised, or  offered  for  sale,  enter  the  title  to  the  copy  of 
every  such  book,  and  the  name  and  place  of  abode  of  the 

(a)  Sec  CUmenii  v.  Goulding,  11  £ast,244. 
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162$.  ^bHsheTi  in  the  register-book  of  the  Stationers'  Company. 
tausTK  tf  'That  section  cannot  be  construed  literally.  The  word  or 
JKm^.  jkusBinc  must  be  read  as  tmd;  for  a  book  may  be  advertised  many 
tttit^,  months,  or  eren  years,  before  it  is  published ;  and  it  may  be 
impossible  for  the  author  or  publisher  to  know  of  how  many 
volumes  it  may  consist.  No  penalty  can  attach  for  not  en- 
^terin^a  work  advertised,  which  may  not  be  published  until 
Jting'Btter  itiA  announcement  to  the  pubKc ;  and  perhaps  may 
,Mt  be  published  at  all.  It  has  been  assumed,  thatthe  JBrt- 
^Uk  Muieum  is  substituted  for  the  Royal  lAbrary;  which 
%i»  late  Majesty,  who  was  a  great  patron  of  leamkig,  and  a 
subscriber  to  most  of  our  valuable  works,  presented  to  that 
jAstitution;  but  ihe  Brituh  Museum  has  never  been  iden- 
tified with  the  Royal  Library.  No  such  fact  appeared 
•in  evidence  at  the  trial;  nor  h  it  shewn  by  the  statute 
itself.  It  must,  therefore,  be  considered  as  if  they  were 
.pisrfedtly  distinct;  and,  inasmuch  as  the  Museum  was -not 
mentioned  or  alluded  td  in  the  former  statutes,  the  trustees 
'4ould  not  be  entitled  to  such  parts  of  the  work  in  que»* 
•tion  as  were  published  before  the  passing  of  the  54  Geo.  S; 
and,  therefore,  cannot  claim  diose  which  have  been  pub* 
Ushed  since,  as  they  form  a  mere  mutilated  or  imperfect 
portion  of  it.  To  bring  the  case  within  the  meaning  of  the 
'statute,  it  must  also  be  shewn  that  the  work  was  puUished 
for  profit  or  gain ;  whereas  it  appears  from  the  evidence,  that 
it  was  published  at  an  expense  which  far  exceeded  the 
sum  that  could  have  been  obtained  for  it,  either  from 
the  price  attached  to  it,  or  the  number  of  the  subscribers. 
It  is  equally  clear,  that  the  work  was  not  printed  or  pub- 
lished with  a  view  to  a  profitable  sale,  but  only  for  a  cirde 
<}f' private  subscribers;  and,  if  a  certain  number  of  per- 
sons agree  to  defray  the  expenses  of  printing  a  certain 
work  for  their  own  use,  it  would  not  be  a  publication  with- 
in the  meaning  of  the  statute;  and  it  matters  not  that  a 
few  copies  may  be  sold.  But  the  part  in  question  is  not  a 
book  within  the  purview  of  the  act,  nor  does  it  come  with- 
in the  mischief  intended  tb  be  remedied  or  provided 
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againety  9i».  the  iniriiigement  of  copy  right,  whioh  it  was  the  lBd9. 
main  object  of  the  Legislature  to  secure  to  the  authors  of  j^^nKt»^ 
books,  or  their  assigns*  The  5th  section  of  the  54t  Geo.  3  •«».  itowwi 
was  framed  for  the  express  purpose  of  ascertaining-  -what  PAtiift* 
books,  which  should  thereafter  be  published,  should  be  en- 
tered at  Stationers'  Hall.  That  seems  to  remove  ev^ry 
doubt  on  the  subject,  as  the  word  **  book**  cannot  meaft^a 
single  ?<dume,  but  a  distinct  work.  Tha  same  e#nslciK>* 
tion  applies  equally  to  the  Sd  section,  which  enacts,  that 
eleven  printed  *  copies  of  the  whole  of  every  book«  and  of 
every  volume  thereof ^  wMdh  from  and  after  the < passing^ 
the  act,  shall  be  printed  and  published,  on  demand  iketeqf 
being  made  of  the  publisher,  at  any  time  within  twelve 
months  next  after  thepublicatioii  thereqf^  shall  be  deBvas^ 
ed  within  one  month  after  demand*  That  enactmenl  can 
only  apply  to  the  whole  book-  or  whole  volumekr  The  word 
thereof  xsi  the  former  part  of  the  sentence  is  co-eiileimve 
with  **  every  book;"  and  if  so^  the  book  or  volume-onlykr 
demandable.  So  the  relative  loAiirA' refers  to  the  eopies  of 
every  book,  and  must  not  be  confined  to  each  vdiumes  so 
also  the  demand  required  to  be  made  within  twdve  months 
next  after  the  publication  thereof  applies  to  a  d^nand  of 
the  book,  and  not  of  a  single  volume,  and  much  less  of  a 
part  of  a  volume.  Even  the  word  '*  volume"  is  not  to  be 
found  in  the  5th  section ;  and  the  part  here  demanded  fe 
not  a  volume,  but  merely  a  fasciculus,  or  p^rt  or  portion  of 
a  volume.  If  the  work  might  be  said  to  be  published,  on 
the  appearance  of  a  first  part,  still  it  would  not  be  coat* 
plete,  so  as  to  be  demandable  under  the  statute,  untQ 
the  volume  was  published.  It  is  found  as  a  fact,  that 
some  of  the  numbers  of  this  work  were  published  before 
the  passing  of  the  statute  54  Geo,  S ;  and  although  vo« 
lumes  of  a  work  may  be  printed  at  intervals,  still,  to  bring 
them  within  the  meaning  of  the  act,  the  original  work  must 
have  been  commenced  after  it  was  passed;  for  the  book 
demandable,  is  that  which  was  originally  entered  and  pub- 
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1828.  ILshed.  The  work  in  question  cannot  be  considered  as  a 
_'*^'*  ^  periodical  publication,  the  numbers  hot  being  published 
Bait.  Museum  at  Stated  periods^  but  at  intervals  of  several  years ;  and  the 
PAYiffi^  number  now  demanded  has  no  title,  as  the  title  of  the  whole 
worki  and  the  preface,  were  contained  in  the  first  part  of  the 
first  volumei  which  wfis  published  long  before  the  statute 
was  passed.  Although  each  part  has  a  page  denoting  the 
vidume  and  number  of  the  work,  yet  that  cannot  apply  to  the 
eptry  which  was  required  to  be  made  of  the  whole ;  and  al- 
though there  may  be  several  distinct  title-pages,  yet  the  en- 
try of  the  first  is  sufficient.  If  the  publicAion  had  commene* 
ed  since  the  passing  of  the  54  Geo.  3,  and  were  demandable 
under  that  statute,  the  publishers  need  only  to  have  entered 
the  titlc'page  to  the  first  part  or  number  of  the  first  volume  ; 
but,  as  the  first  part  was  published  before  the  aet  was  pa8»- 
edj  they  were  not  boupd  to  make  a  separate  eatry  of  those 
published  afterwards ;  nor  could  the  plaintiffs  demand  a  mu- 
tilated part  of  the  work.  As,  then,  this  is  not  a  work  for  sale 
oc  jHTofit,  or  within  the  contemplation  of  the  act,  and  as  it  was 
commenced  before  the  statute  was  passed,  and  as  the  part  or 
number  demanded  is  not  a  book  or  volume,  but  might  con- 
sist of  one  sheet  only,  and  have  no  title-page,  it  need  not, 
nor  could  it,  have  been  entered  at  Stationers'  HaU,  and, 
consequently,  it  cannot  be  legally  demanded  by  the  trus- 
tees  of  the  British  Museum,  nor  by  any  other  pubUc  library. 

Mr.  PattesoHf  in  reply. — Although  it  is  said  that 
the  title  to  the  parts  of  a  vrox^L  need  not,  nor  can, 
be  entered  at  Stationers'  Hall,  yet  the  title  required 
to  be  entered  by  the  statute,  does  not  refer  to  the  title-page 
of  a  book,  but  to  the  copyright  only,  the  word  copy  ap- 
plying to  the  right  to  the  copy  of  the  book  or  work^  By 
the  8th  Anne,  c.  19,  the  title  to  the  copies  of  books  must 
be  entered,  before  publication,  in  the  register-book  of  the 
Stationers'  Company,  and  such  title  is  vested  in  the  au- 
thor or  publisher.    It  has  also  been  said  diat  the  plaintiffii 
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as  trustees  of  the  BritUh  Museum^  cannot  claim  those  parts         1828. 
which  have  been  published,  since  the  passing  of  the  54    ^i^ijgTBBt  of 
Geo.  3,  as  they^vere  not  entitled  to  those  which  were  pub-  Bmt.Museuiu 
lished  before ;  and,  therefore,  that  they  could  not  be  entitled        Payme* 
to  demand  a  mutilated  portion;  but,  if  apart  were  deliver- 
ed Defore  the  passing  of  the  act,  the  publisher  would  be 
bound  to  deliver  the  parts  subsequently  published.    Be- 
fore the  passing  of  the  54  Geo.  8,  the  printers  were  re- 
quired to  deliver  eleven  copies  of  every  work,  absolutely; 
but,  by  that  statute,  such  only  were  to  be  delivered,  as 
were  demanded ;  and  the  title  to  the  copy  of  every  book  de- 
mandable,  is  required  to  be  entered  within  a  certain  time  by 
the  publisher.     If  he  omit  this,  he  is  subject  to  a  penalty. 
The  statute  S6  Geo.  8,  c.  S2,  was  passed  for  the  purpose 
of  purchasing  the  Museum  of  Sir  Hans  Sloetne  and  the 
Harleian  collection  of  manuscripts,  and  for  providing  one 
general  repository  for  the  better  reception  and  more  con* 
venient  use  of  the  said  collections,  and  of  the  Cottonian 
library;  and  trustees  were  incorporated  by  the  name  of  the 
Trustees  of  the  British  Museum^  whose  authority  was 
recognised  by  the   statute  S7  Geo.  2,  c.  16,  s.  3,  by 
which  it  is  enacted,  that  all  acts  done  by  seven  of  the 
trustees,  present  at  a  general  meeting,  shall  be  deemed 
valid.     Although,  if  a  limited  number  of  persons  were  to 
subscribe  to  print  a  work  for  their  own  private  use,  it 
would  not  be  demandable  under  the  statute,  yet  here  there 
was  no  limitation  as  to  the  number  of  subscribers,  and 
it  is  immaterial  whether  it  were  a  work  of  profit  or  not. 
The  statute  applies  equally  to  books  which  are  published, 
as  to  those  which  are  sold,  advertised,  or  offered  for  sale. 
A  distinction  has  been  drawn  between  a  book  and  a  volume; 
but,  if  the  object  of  the  5th  section  of  the  statute  54  Geo. 
3,  be  looked  at,  it  is  quite  clear  that  it  was  to  ascertain 
what  books  were  demandable  by  the  public  libraries,  as 
well  as  the  time  within  which  the  title  to  the  copyright 
should  be  entered  at  Stationers'  HaU ;  and  if  it  can  be 
deemed  sulBBcient  to  enter  the  title  to  the  first  part  of  a' 
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I828L         work  only,  the  rights  of  the  public  libraries  would  be  al- 

^^     *     \    together  defeated,  as  they  would  not  know  when  the  sub^ 

BaiT.  MusBQii  sequent  parts  might  be  published,  except  in  the  case  of  re« 

Vaxxo^       gular  periodical  works,  for  which  provision  is  expressly 

made  by  the  statute.  ^ur,  adv.  ttdt. 

■    Lord  Chief  Baron  Alexandek,  on  the  llth  Febratuy 
laat,  delivered  the  judgment  of  the  Court  as^follows: — 

This  was  an  action  of  debt,  brought  by  the  trustees 
of  the  British  Museum  against  the  defendants  in  error, 
for  penalties  given  by  the  statute  54  Geo.  3,  c«  156,  s.  5; 
which  act  is  for  the  encouragement  of  learning,  and  re- 
spects literary  property.  The  5th  section  requires,  that 
the  publisher  of  every  book  demandable  by  force  of  it, 
shall  enter  the  title  of  such  book,  with  the  name  and  resi* 
dence  of  the  publisher,  at  Stationers'  Hall,  and  endeavours 
to  enforce  obedience  to  this  requisition,  by  imposing,  for 
(he  neglect  of  it,  upon  the  publisher,  a  penalty  of  5/.,  with 
eleven  times  the  price  of  the  book.  The  present  action  is 
brought  for  the  recovery  of  those  penalties.  The  first 
count  of  the  declaration  avers  that  the  defendants  in  error, 
were^on  the  10th  January,  1825,  the  publishers  of,  and  did 
then  publish,  a  certain  book,  entitled  "  Flora  Greeca.''  Then 
follows  a  long  title  of  the  book,  which  it  is  immaterial  now 
to  state.  The  count  then  avers  the  book  to  have  been  first 
published  at  the  time  mentioned,  at  the  price  of  12/.  1S«.; 
states  it  to  be  a  book  demandable  by  the  act  of  the  54 
Gffo.  3;  and  charges  the  defendants  with  neglecting  to 
enter  the  title  to  the  copy  of  the  book,  and  their  names  as 
publishers,  at  Stationers'  Hall.  There  are  many  other 
counts  in  the  declaration  ;  but  as  the  opinion  of  the  Court 
does  not  turn  upon  the  form  of  the  pleadings,  it  is  not 
necessary  to  pursue  them  further*  The  defendants  in 
error  pleaded  the  general  issue,  and  upon  the  trial  a  ver- 
dict was  found  in  their  favour.  And  upon  that  occasion 
the  plaintiffs  tendered  a  bill  of  exceptions  to  the  learned 
Judge.    The  result  of  the  evidence,  as  it  appears  from  di0 
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bill  of  exceptions,  is,  that  the  publication  in  question  is         igog. 

part  of  a  considerable  work  prepared  by  the  late  Dr.    fl^^f^^g^f 

SMhrope,  and  by  his  will  directed  to  be  printed ;  that  <Jmt.  Mu»bum 

funds  to  a  certain  extent  were  by  the  same  will  given  to        Pathb.* 

carry  on  the  undertaking  ;  that  some  of  the  numbers  were 

published  before  the  act  in  question  was  passed^  that  is, 

before  Jult/f  1814 ;  that  the  defendants  have  of  late  years 

been  the  publishers ;  and  that  the  [number  which  is  the 

foundation  of  this  action,  is  called  No,  9,  being  the  first 

part  of  the  5th  volume,  that  is,  only  a  part  of  a  volume* 

In  the  view  which  this  Court  takes  of  the  question,  these 

are  the  material  facts.     The  learned  Judge  who  tried  the 

cause,  Mr.  Justice  Baylei/,  stated  to  the  jury  his  opinion 

to  be,  that  the  defendants  were  publishers,  within  the  true 

intent  and  meaning  of  the  act,  of  the  number  called  No,  9 ; 

but  that  this  No,  9.  was  not  a  book  demandable  by  force 

of  the  statute  54  Geo.  S ;  and  therefore  that  the  evidence 

produced  by  the  defendants  was  sufficient  to  bar  the 

action.     This  opinion  is  excepted  to  by  the'plaintiffs  in 

their  bill  of  exceptions.  It  is  averred  that  No.  9.  was  a  book 

demandable  by  virtue  of  the  act  of  Parliament :  and,  whether 

it  be  or  be  not,  is  the  question  which  this  Court  is  called 

upon   to  decide  on  the  present  occasion.    Now,*  whether 

that  which  is  confessedly  not  a  book,  nor  even  a  volume, 

but  a  part  only  of  a  volume,  be  demandable  by  the  act, 

depends  upon  the  second  section  of  the  statute.     This 

section,  so  far  as  it  is  necessary  to  state  it,  is  in  these 

words : It  enacts,  ''  that  eleven  printed  copies  of  the 

whole  of  every  book,  and  of  every  volume  thereof,  and 
upon  the  paper  upon  which  the  largest  number  or  impres- 
sion of  such  books  shall  be  printed  for  sale,  together  with 
all  maps  and  prints  belonging  thereto,  which,  from  and 
after  the  passing  of  the  act,  shall  be  printed  and  published, 
on  demand  thereof,  to  be  made  in  writing,  to  be  left  at  the 
place  of  abode  of  the  publisher  or  publishers  thereof,  at 
any  time  within  twelve  months  next  after  the  publication 
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1828.         thereof,  under  the  hand  of  the  warehouse-keeper  of  the 

Trustees  of    Company  of  Stationers,  or  the  Ubrarian,  or  other  person 

Bait.  Museum  thereto  authorised  by  the  proprietors  or  managers  of  certain 

Paine.        public  libraries,  shall  be  delivered  by  the  publisher  or 

publishers  thereof  respectively,  within  one  month  after 

demand  made  thereof  in  writing,  to  the  warehouse-keeper 

of  the  said  Company  of  Stationers  for  the  time  being/' 

By  this  provision,  the  thing  required  to  be  delivered  on 

demand,  is,  the  whole  of  every  book  and  of  every  volume 

thereof;  and   of   this   the  non-feasance  is  made  penal. 

Tliis  Court  is  of  opinion,  with  the  learned  Judge  who  tried 

the  cause,  that  the  persons  for  whose  benefit  this  pro- 

yifiion  was  intended,  have  no  right,  by  force  of  a  provision 

so  expressed,  to  demand  from  the  publishers  that  which  is 

neither  a  book  nor  a  volume^  but  only  a  part  of  a  volume. 

We  are  of  opinion^  that  we  are  to  understand  the  legis* 

lature  as  having  in  this  clause  employed  the  words  in  their 

common  and  accepted  sense,  and  that  we  have  no  right  by 

a  questionable  subtlety  to  extend  the  construction  of  the 

words  beyond  their  usual  and  natural  import. 

No  inference  favourable  to  the  plainti£&>  as  it  appears  to 
us,  can  be  collected  from  the  fifth  clause,  on  which  this 
action  is  immediately  founded,  and  which  requires  the 
entry.  So  fiur  as  it  respects  publications  of  this  kind,  it  is 
general,  and  speaks  of  book  or  books  only,  and  when  the 
two  clauses  are  coimbined,  the  act  appears  to  a^ean  that 
a  volume  would  come  within  the  word  book,  but  thi^t  a 
Jbsciculus  cannot  be  said  to  be  a  volume.  We  aire,  as  I  un- 
derstand, all  clearly  of  opinion,  that  this  is  not  a  periodical 
publication  within  the  proviso  which  respects  works  of 
that  description.  The  previous  acts  of  the  8th  Atm.  and  the 
15th  and  41st  of  his  late  Majesty,  Geo.  3,  have  been  re* 
ferred  to  as  illustrating  the  clauses  in  question,  and  tend- 
ing to  sustain  the  view  taken  by  the  plaintifia  of  this  case. 
Those  acts  have  been  looked  into,  and  do  not  appear 
in  any  manner  to  warrant  the  construction  contended  for. 
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It  has  been  asked  if  this  fasciculus  be  not  demandable,         1828. 
or  whether  it  be  not  requiredi  under  a  penalty,  to  be  en-  "^ 

i  RUSi EES  Ot 

tered,  and  whether  or  not  the  author  has  any  copyright  in  Brit.  Musedu 
it.  I  answer,  that  is  a  different  question,  and,  whichever  patne. 
way  it  be  answered,  would  not  rule  the  present.  It  has 
also  been  asked,  if  not  now,  will  this  fasciculus  ever 
be  demandable.  I  answer  again,  that  question  is  pro- 
perly left  to  be  decided  when  it  shall  occur  ;  but  be  that 
as  it  may,  this  No.  9,  part  of  the  «5th  volume,  was  not 
demandable,  nor  required,  upon  the  true  construction  of 
the  statute,  to  be  entered,  at  the  time  when  this  action  was 
brought. 

We  are,  therefore,  all  of  opinion,  that  there  should  be 
judgment  for  the  defendants,  and  consequently  the  judg- 
ment will  be — 

Affirmed. 


Hunt  r.  Alewyn  Md  Another,  A^uS' 

M.  HIS  was  an  action  of  ossumpsiL  The  first  count  of  the  The  plaintiff  de- 
declaration  stated :— That,  before  and  at  the  time  of  the  mise  by'the^  de- 
nudging  of  the  promise  of  the  defendants,  the  plaintiff  was  ovefto  Wm  fhJ 
lawfully  possessed  of  a  certain  bill  of  exchange,  for  a  large  proceeds  of  a 

1  o  r^rkAix  -rti      •  n       •         foreign  bill  of 

sum  of  money,  to  wit,  the  sum  ot  6240  l^lonns,  foreign  exchange  ne- 
money,  and  was  of  great  value,  to  wit,  of  the  value  of  fn^hU  acrouM? 
600/.,  drawn  by  one  Frederick  Baeyeriz,  upon  certain  per-  — ^'^w*  «*»at  {»« 

'     ^  -^  n  '     r  '^  was  not  bound 

sons  using  trade  and  commerce  at  Amsterdam^  in  parts  to  produce  the 
beyond  the  seas,  under  the  name,  style,  and  firm  of  Messrs.  give  parol  evi- 
A.  Hwstman  ^  Ca.,  and  payable  at  a  certain  day  then  to 
come,  to  wit,  on  the  2A!th  December y  1827,  and,  being  so  pos- 
sessed thereof,  he,  the  plaintiff,  afterwards,  to  wit,  on  the  1st 
October 9 1837,  at  the  special  instance  and  request  of  the  de- 
fendants, delivered  the  said  bill  of  exchange  to  them,  to  be  by 
them,  the  defendants,  negotiated  and  caused  to  be  discount- 
ed for  the  use  and  benefit  of  the  plaintiff,  for  certain  com- 

gg2 
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IS28.  mission  or  reward  to  them,  the  defendants,  in  that  behalf; 
and  in  consideration  of  the  premises,  and  of  such  com- 
mission or  reward,  they,  the  defendants,  undertook  and 
promised  the  plaintiff  to  negotiate  the  said  bill  of  exchange^ 
and  cause  and  procure  the  same  to  be  discounted  for  the 
use  and  benefit  of  the  plaintiff,  and  to  pay  to  him  the 
proceeds  thereof,  after  deducting  such  reasonable  com- 
mission and  reward  as  aforesaid,  and  the  reasonable  ex- 
penses attending  such  negotiation  and  discount,  when 
they,  after  the  discounting  thereof,  should  be  thereunto  re- 
quested. The  plaintiff  then  averred,  that^  afterwards,  and 
after  the  delivery  of  the  bill  of  exchange  to  the  defendants 
for  the  purposes  aforesaid,  to  wit,  on  the  2d  October,  1827| 
they,  the  defendants,  procured  the  said  bill  of  exchange 
to  be  discounted,  and  received  the  proceeds  thereof, 
amounting,  after  such  deductions  as  aforesaid,  to  a  large 
sum  of  money,  to  wit,  the  sum  of  512L  7s. ;  and  assign- 
ed for  breach — that  the  defendants  did  not  nor  would 
pay  to  the  plaintiff  the  proceeds  of  the  said  bill  of  ex- 
change, or  any  part  thereof,  with  such  deductions  as  afore- 
said, or  any  part  of  such  proceeds,  although  they  were 
afterwards,  and  after  the  receipt  of  the  proceeds  of  the  said 
bill  of  exchange,  to  wit,  on  the  3d  October,  1827,  and 
often  afterwards,  requested  by  the  plaintiff  so  to  do  ;  but 
that  they  kept  and  retained  the  same,  contrary  to  their 
promise  and  undertaking. 

The  second  count  stated — That,  in  consideration  that  the 
plaintiff  had  delivered  to  the  defendants  a  certain  other 
bill  of  exchange  for  6240  Florins,  to  get  the  same  dis- 
counted for  and  on  account  of  the  plaintiff,  for  a  reason- 
able reward  to  the  defendants  in  that  behalf,  they  promised 
the  plaintiff  to  get  it  discounted  on  account  of  the  plaintiff, 
and  to  pay  him  the  proceeds  thereof,  when  they,  after 
getting  the  same  discounted,  should  be  requested.  The 
plaintiff  then  averred,  that  although  the  defendants  got 
the  bill  discounted  for  and  on  his  account,  and  received 
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the  proceeds  thereof;  yet  that  they  did  not  pay  such  pro-         182S. 
ceeds  over  to  him,  although  requested  so  to  do,  after  the 
receipt  thereof,  but  that  they  still  refused  to  do  so.     To 
these  were  added  the  common  money  counts,  and  the  de- 
fendants pleaded  the  general  issue. 

At  the  triali  before  Mr.  Justice  Gaselee,  at  Westminster,  ai 
the  Sittings  after  the  last  Term,  it  appeared,  that,  on  the  1 8th 
September  last,  the  plaintiff,  in  company  with  BcLeyertz^ 
the  drawer  of  the  bill,  called  at  the  defendants'  counting- 
house,  when  Bcieyertz  requested  them  to  negotiate  a  bill  of 
his  for  about  500/./ on  Messrs  Horstman  8f  Co.,  of  Amster* 
dam.  The  bill  not  being  accepted,  the  defendants  re- 
fused to  take  it,  when  Baeyertz  said,  that  he  was  going  to 
Amsterdam,  and  that  the  plaintiff  was  to  accompany  him,  and 
would  retiurn  shortly  and  bring  the  defendants  the  bill  ac- 
cepted ;  and  Baeyertz  desired  them,  after  negotiating  it,  to 
pay  over  the  proceeds  to  the  plaintiff.  On  his  return  from 
Amsterdam,  the  plaintiff  handed  the  bill,  accepted  by  Horst" 
man  §'  Co.,  to  the  defendants,  who  agreed  to  negotiate  it 
and  pay  the  plaintiff  the  net  proceeds.  On  the  2d  October, 
the  defendants  negotiated  the  bill,  and  on  that  day  they  re- 
ceived a  letter  from  a  Mr.  Hutchinson,  claiming  the  amount 
from  Baeyertz,  the  drawer ;  and  in  the  afternoon  of  the 
same  day  they  wrote  a  letter  to  the  plaintiff,  informing  him 
that  they  had  negotiated  the  bill  for  6240  Florins,  drawn 
hy  Baeyertz  on  Horstman  ^  Co.,  as  per  note  at  foot,  in 
which  certain  charges  for  brokerage,  stamps,  and  com- 
mission, were  deducted.  On  the  same  4fthOctober  the  defen- 
dants received  notice  that  an  attachment  out  of  the  Lord 
Mayors  Court  was  laid  on  the  effects  of  Baeyertz  in  the 
hands  of  the  defendants,  at  the  suit  of  Messrs.  Grazebook 
Sf  Munro,  on  which  the  defendants  wrote  to  the  plaintiff, 
informing  him  of  it,  and  stating  that  the  attachment  was 
laid  on  the  proceeds  of  the  bill  as  being  the  property  of 
Baeyertz.  The  amount  sworn  to  by  Grazebook  ^  Munro 
was  1027/.  On  the  1st  November  a  commission  of  bank* 
nipt  was  issued  against  Baeyertz ^  and  the  defendants  after* 
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1828.  wards  paid  over  the  proceeds  of  the  bill  to  the  assignees, 
on  being  indemnified  by  them.  The  plaintiff's  brother 
proved  that  he  saw  a  bill  in  the  plaintiff's  possession,  on 
his  return  from  Holland,  which  answered  the  description 
of  that  mentioned  in  the  defendant's  letter  of  the  Sd  October; 
and  Baeyeriz  swore  that  the  bill  was  paid  to  the  plaintiff 
for  a  bondjide  consideration,  and  that  he  had  no  interest 
in  it  at  the  time  it  was  negotiated  by  the  defendants.  But, 
as  neither  the  bill  nor  an  attested  copy  of  it  was  produced, 
it  was  objected  for  the  defendants,  first,  that  parol  evi- 
dence could  not  be  received  of  its  contents  ;  and,  secondly , 
that  the  attachment  laid  in  the  Lord  Mayor* sCovLtt^  on  the 
proceeds  of  the  bill,  was  aprimd/acie  answer  to  the  action, 
in  the  absence  of  any  proof  that  such  attachment  had  been 
abandoned.  The  learned  Judge,  however,  thought  other- 
wise, and  directed  a  verdict  to  be  taken  for  the  plaintiff, 
for  the  amount  of  the  proceeds  of  the  bill,  reserving  to  the 
defendants  leave  to  move  the  Court  to  set  it  aside,  and  that 
a  nonsuit  might  be  entered,  on  the  grounds  above  stated. 

Mr.  Serjeant  Taddy,  now  applied  accordingly,  and,  in 
support  of  the^r^^  objection,  submitted  that  the  plaintiff 
ought  either  to  have  produced  the  bill  or  a  notarial  copy 
of  it,  as  it  was  drawn  on  a  house  nt  Amsterdam;  or  that  at 
all  events  the  plaintiff  should  have  shewn  that  he  had  used 
due  diligence  to  procure  it,  or  that  it  was  lost;  for,  although 
it  might  have  been  in  the  hands  of  the  acceptors,  at  Amster- 
dam, the  plaintiff  did  not  shew  that  he  had  made  any  ap- 
plication to  them  for  it.  The  letter  written  by  the  defen- 
dants to  the  plaintiff,  on  the  2d  October,  did  not  state  in 
whose  favour  the  bill  was  drawn,  or  that  the  plaintiff  had 
any  interest  in  it,  or  that  he  was  entitled  to  receive  the  pro- 
ceeds. Secondly,  that,  as  such  proceeds  were  attached  by 
Grazebrook  §•  Munro  as  being  the  property  of  BaeyertM, 
for  whom,  in  point  of  fact,  the  defendants  negotiated  the 
bill,  they  were  not  warranted  in  paying  over  its  amoimt  to 
the  plaintiff;  and,  that,  as  he  did  not  shew  that  the  attach* 
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ment  had  been  abandoned^  he  was  not  entitled  to  maintain      ^^^^* 
this  action. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
is  no  pretence  for  either  of  these  objections.  This  was  not 
an  action  on  the  bill,  but  for  a  breach  of  contract,  and  the 
plaintiff  has  declared  accordingly,  and  stated  that  he  was 
possessed  of  a  bill,  which  he  delivered  to  the  defendants 
to  be  negotiated  or  discounted  by  them  for  his  use,  and 
that  the  defendants  undertook  to  do  so  on  being  paid  a 
certain  commission.  The  defendants,  by  letter,  addressed* 
to  the  plaintiff,  admitted  that  they  had  negotiated  the 
bill,  and  received  its  value,  and  yet  refused  to  pay  over 
the  proceeds  to  him.  It  has  been  objected  that  the  plaintiff 
ought  to  have  produced  the  bill  at  the  trial,  but  that  was 
not  necessary,  as  it  was  in  the  possession  of  the  acceptors 
at  Amsterdam^  who  had  paid  it,  and  the  plaintiff  might 
therefore  treat  it  as  a  lost  bill ;  and,  consequently,  parol 
evidence  of  its  contents  was  admissible.  It  has  been  further 
objected,  that  the  attachment  on  the  proceeds  of  the  bill 
in  the  handa  of  the  defendants,  as  the  property  oi  Baeyertn^ 
ia  an  answer  to  the  action;  but  the  attachment  is  not 
evidence  between  the  parties  to  this  suit,  as  it  was  laid  by 
strangers ;  and  on  Ba^yertz,  the  drawer  of  the  bill,  being 
called  as  a  witness,  he  stated  that  he  had  no  interest  in 
the  bill  at  the  time  it  was  negotiated,  but  that  he  had 
given  it  to  the  plaintiff  for  a  valuable  consideration ;  and 
his  testimony  was  not  attempted  to  be  repudiated  or  im- 
pugned. He,  therefore,  having  shewn  that  the  property 
of  the  bill  was  in  the  plaintiff,  and  the  defendants  having  re- 
ceived it  from  him,  and  informed  him  that  they  had  nego- 
tiated it,  they  were  bound  to  perform  their  contract  by 
accounting  for  or  paying  over  the  proceeds  to  him. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.     It  ap- 
pears to  me  to  be  quite  clear  that  the  defendants  could  not 
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compel  the  plaintiff  to  produce  the  bill.  They  admitted, 
by  letter,  that  they  had  negotiated  a  bill  drawn  by  Baeyertz 
on  Horstman  ^^  Co.,  oi  Amsterdam ,  which  was  sufficient 
to  entitle  the  plaintiff  to  go  into  parol  evidence  of  its  con- 
tents. With  respect  to  the  attachment,  I  fully  concur  with 
what  has  fallen  from  my  Lord  Chief  Justice. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gaselc:e. — Independently  of  the  question 
on  the  bill,  the  plaintiff  had  a  right  to  recover  on  the  count 
for  money  had  »id  received.^ 

Rule  refused. 


Wednesday^ 
April  SSflf. 


Fairlie  and  Others  v.  Parker  and  Others. 


,  under  the 
statute  13  Oeo, 
8,  c.  63,  8.  44, 

for  the  examin- 
ation of  witneu- 


b^t^T"      This  uras  an  action  brought  by  the  plaintiffs,  merchants 
for  and  obtained  reaidiDg  at  dtkutia,  to  recover  the  balance  claimed  to  be 

A  writ  of  wMfirfg- 

due  upon  the  result  of  accounts  of  very  considerable  ex- 
tent.    The  cause  of  action  arose  in  India,  and  the  trans- 
actions which  took  place  between  the  plaintiffs  and  de- 
es in  India,  and  fendants,  consisted  in  the  defendants'  consigning  to  the 

plaintiffs  goods  from  England,  for  sale  in  Calcutta,  and 
the  purchase  and  shipment  of  goods,  in  return,  to  the  de- 
fendants, in  London;  and  also  the  procuring  freight  for  the 
defendants'  vessels.  The  action  was  brought  in  Easter 
Term,  1822.  The  declaration  contained  the  common 
money  counts,  and  also  counts  for  work  and  labour  and 


podtions  were 
returned  to  this 
country;  but  the 
defendants  did 
not  Join  in  the 
appUcation  for 
the  writ,  nor  ex- 
amine or  cross- 
examine  wit- 
nesses under  it; 
andtheplaintifis 
obtained  a  Ter- 

dict: — Held,  that  they  were  not  entitled  to  the  costs  attending  the  writ,  or  of  tlie  oflSce  copies  of  the 
depositions. 

In  an  action  brought  to  recover  the  balance  of  an  account,  the  parties  agreed  that  the  amount 
sihould  be  referred  to  two  arbitrators,  who,  in  settling  the  balance  due,  were  to  be  guided  by  the 
decision  of  a  Jury,  in  regard  of  a  certain  cargo  of  cotton  shipped  by  the  plaintiffs,  the  cost  of  wUch 
formed  one  of  the  items.  The  Jury  found  that  the  plaintiflfs  were  not  entitled  to  charge  the  defen- 
dants with  the  cost  of  the  cotton ;  and  the  arbitrators,  after  excluding  such  cost  pursuant  to  the  ver- 
dict, found  a  certain  sum  to  be  due  to  the  plainti£6.  The  prothonotary,  on  taxation,  refused  to  allow 
the  plaintifli  the  costs  of  the  trial  which  applied  to  the  cotton  : — Held,  that  he  was  right  in  so  dobg. 
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commission.  In  the  same  Term,  the  plaintiffs  applied  for  1828. 
and  obtained  a  writ  of  mandamus,  under  the  statute  (a), 
for  the  examination  of  witnesses  at  Calcutta*  Under  this 
writ,  many  witnesses  were  examined  at  Calcutta,  and  the 
writ  and  depositions  were  returned  to  this  country.  The 
defendants  did  not^  however,  join  in  the  application  for 
the  writ  of  mandamus,  nor  did  they  examine  witnesses  un« 
der  it,  or  cross-examine  the  plaintiffs*  witnesses. 

The  trial  came  on  at  the  Sittings  after  Hilary  Term,  1 8S7. 
Previously  thereto,  an  agreement  was  entered  into  between 
the  attomies  for  the  parties,  that  all  matters  pending  be- 
tween them  should  be  settled  by  arbitrators,  except  in  re- 
gard to  a  quantity  of  cotton,  part  of  the  cargo  of  a  ship 
called  the  Mary  Ann.  This  vessel  had  been  sent  out  by 
the  defendants  to  Calcutta,  with  orders  to  the  plaintiffs  to 
provide  a  return  cargo,  either  on  freight,  or  on  the  de- 
fendants* account,  according  to  certain  instructions  for- 
warded to  them  in  that  behalf.  The  plaintiffs  purchased 
and  shipped  a  cargo;  but  the  defendants  refused  to  ac- 
cept the  cotton  which  formed  a  part  of  that  cargo,  or  to 
be  charged  with  the  cost  of  it,  on  the  ground  that  the 
same  was  not  purchased  and  shipped  according  to  the  or- 
ders given  by  them  for  a  return  cargo.  The  question  be- 
tween the  parties,  was,  whether  or  not  the  plaintiffs  were 
entitled  to  charge  the  defendants,  with  the  cost  of  the 
cotton.  On  the  trial,  the  Jury  found  that  the  plaintiffs 
were  not  entitled  to  charge  the  defendants  therewith.  The 
arbitrators  afterwards  made  an  award,  whereby,  after  ex- 
cluding from  the  accounts  the  charge  for  the  cost  and 
shipment  of  the  cotton,  pursuant  to  the  verdict  of  the  Jury, 
they  found  that  there  was  due  to  the  plaintiffs,  from  the 
defendants,  the  sum  of  1,230/.  14«.  6d.  The  following  is 
a  copy  of  the  agreement  between  the  parties;  and  pursu- 

(a)  13  Geo.  3,  c.  64,  s.  44. 
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1828.         ant  to  this  agreement  a  verdict  was  entered  for  the  plain- 
tiffs for  the  sum  stated  in  the  award: — 

'^  It  is  agreed  between  the  parties,  that  the  amount  be 
referred  to  Mr.  J.  H,y  and  Mr.  </•  B.y  and  such  third  per- 
son as  they  shall  appoint,  or  any  two  of  them,  who,  in  set- 
tling the  balance  due  or  payable  to  one  party  or  the  other, 
are  to  be  guided  by  the  decision  of  the  Jury,  in  regard  to 
the  cargo  of  the  Mary  Ann.  If  the  Jury  find  the  plain- 
tifis  have  no  claim  on  the  defendants  in  respect  of  the  car- 
go of  the  Mary  Ann,  then  the  verdict  is  to  be  taken,  on 
the  trial,  for  the  defendants ;  but  if  the  Jury  find  the  plain- 
tiffs have  any  such  claim  in  regard  to  the  cargo  of  the 
Mary  Ann,  then  the  verdict  is  to  be  taken  for  the  plain- 
tiffs. The  arbitrators  to  have  power  to  direct  a  verdict 
for  the  plaintiffs,  if  they  find  a  balance  due  to  the  plaintiffs^ 
although  the  Jury  should  find  the  plaintiffs  have  no  claim 
in  regard  to  the  Mary  Ann.'* 

On  taxing  the  plaintiffs*  costs  on  the  posiea,  the  Pro- 
thonotary  disallowed  the  costs  of  the  writ  of  manchimus, 
and  all  costs  attending  the  execution  of  it,  and  of  the  office 
copies  of  the  depositions  given  in  evidence.  He  also  dis* 
allowed  all  costs  which  appUed  to  the  cotton  by  the  Mary 
Ann. 

On  an  admission  of  the  above  facts  by  the  respective 
attornies  of  the  plaintiffs  and  defendants,  Mr.  Serjeant 
Spankie,  in  the  last  Term,  obtained  a  rule  nisiy  that  the 
Prothonotary  might  review  his  taxation. 

Mr.  Serjeant  Bosanquet,  Mr.  Serjeant  Taddy^  and  Mr. 
Serjeant  Wilde,  now  shewed  cause.  The  only  question  at 
the  trial  being,  whether  the  plaintiffs  were  entitled  to  charge 
the  defendants  with  the  cost  of  the  cotton  shipped  by  the 
Mary  Ann,  and  the  Jury  having  found  that  they  were 
not,  the  Prothonotary  exercised  a  sound  discretion  in  dis- 
allowing all  costs  which  were  appUcable  to  such  cotton. 
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Besides,  the  arbitrators,  by  their  award,  excluded  the  plain*- 
tifis'  charge  for  the  cost  and  shipment  of  the  cotton,  in 
conformity  with  the  verdict  of  the  Jury,  and  found  that 
there  was  a  certain  sum  due  to  them  from  the  defendants, 
on  a  distinct  and  separate  account.  With  respect  to  the 
disallowance  to  the  plaintiffs  of  the  costs  of  the  issuing  of, 
and  attendant  on,  the  execution  of  the  writ  of  mandamuM^  it 
raises  a  question  of  novelty,  and  some  difficulty,  as  the 
statute  13  Geo.  3,  c.  63,  s.  44  (a),  under  which  the  writ 
was  issued,  is  silent  as  to  costs.  The  40th  section,  which 
enacts,  that  all  parties  concerned  shall  be  entitled  to  take 
eopies  of  depositions  at  their  own  costs  and  charges,  re* 
lates  only  to  the  mode  of  procedure  in  cases  of  indictments 
and  informations  in  the  Court  of  King*8  Bench,  in  which 
no  costs  are  given.  As,  therefore,  the  costs  attending  the 
issuing  and  execution  of  the  writ  o{  mandamus,  were  not  pro- 
vided for  by  the  statute,  and  the  rule  for  the  examination 
of  witnesses  being  silent  as  to  costs,  this  Court  has  no  au- 
thority to  award  them  to  the  plaintifis,  at  whose  instance 
alone  the  writ  was  applied  for  and  sued  out;  for  the. de- 
fendants sought  for  no  benefit  under  it.  This  case  may  be 
considered  as  analogous  to  the  examination  of  witnesses  on 


1828. 


(a)  By  whichy  after  recitin£f  that 
his  Majesty's  subjects  are  liable 
to  be  defeated  of  their  several 
rights,  titles,  debts,  dues,  de- 
mands, or  suits,  for  which  they 
have  cause  arising  in  India  against 
other  subjects  of  his  Majesty ;  for 
preventing  such  failure  of  justice, 
it  is  enacted,  ''  that  when  and  as 
often  as  the  East  India  Company, 
or  any  person  or  persons  whatso- 
ever, shall  commence  or  prose- 
cute any  action  or  suit,  in  law  or 
equity,  for  which  cause  hath  arisen 
in  India,  sgamst  any  other  person 


or  persons,  in  any  of  his  Majesty's 
Courts  at  Westminster,  it  shall  and 
may  be  lawful  for  such  Court  re- 
spectively, upon  motion  there  to 
be  made,  to  provide  and  award 
such  writ  or  writs,  in  the  nature  of 
a  mandamus  or  commission,  as 
therein  mentioned,  for  the  exami- 
nation of  witnesses ;  and  such  exa- 
mination, being  duly  retumed,8hall 
be  allowed  and  read,  and  shall  be 
deemed  good  and  competent  evi- 
dence, at  any  trial  or  healing  be- 
tween the  parties  in  such  cause  or 
action." 
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1828.  interrogatories  by  commission ;  and  in  Hullock  on  Costs  {a\ 
it  is  said^  that  the  costs  of  examining  witnesses,  whether 
at  home  or  abroad,  upon  interrogatories,  are  always  borne 
by  the  party  obtaining  the  rule  for  such  examination,  and 
do  not  abide  the  event  of  the  cau^e,  unless  so  ordered  by 
the  Court ;  and  the  44th  section  of  the  statute  states  the 
writ  to  be  in  the  nature  of  a  mandamus  or  commission. 

Mr.  Serjeant  Spanhie^  in  support  of  the  rule. — The  44'th 
section  of  the  statute  13  Geo.  3,  empowers  the  Courts  at 
Westminster  to  award  a  writ  in  the  nature  of  a  mandamus 
or  commission.  These  words  have  reference  to  a  fanner 
part  of  the  clause,  vi«.  "  the  commencement  or  prosecutbn 
of  any  action  or  suit  in  law  or  equity,'*  and,  reddendo  singula 
singulis,  the  word  ^^  mandamus''  must  be  taken  to  refer 
to  proceedings  in  an  action  at  law,  and  "  commission"  to 
Ihose  in  a  suit  in  equity.  The  effect  of  the  writ  of  manda- 
mus is,  that  witnesses  in  India  may  be  examined  vivd 
poee,  as  in  «  C!otu*t  of  law;  land  their  answers  are  taken  on 
pai^^r,  and  returned  to  this  country  accordingly^  and*  not 
as  depositions.  In  the  case  of  a  commission,  witnesses 
are  always  examined  on  interrogatories.  Formerly,  it  was 
a  great  grievance  that  the  proceedings  in  an  action  should 
be  stayed  until  a  bill  of  discovery  was  filed,  or  a  commission 
issued  from  the  Court  of  Chancery;  and  the  intention  of  the 
legislature  was,  that  those  grievances  should  be  remedied; 
for  the  express  object  of  the  44th  section  was,  to  prevent 
a  failure  of  justice;  and  it  surely  would  be  a  great  failure 
of  justice,  if  a  party  applying  for  a  writ  of  mandamus  should 
be  obliged  to  pay  the  whole  of  the  expenses  attending  it, 
when  the  object  of  the  statute  was  to  place  him  in  a  better 
situation  than  that  in  which  he  before  stood.  In  Stephens 
V.  Crichton{b),  it  was  held,  that  the  party  succeeding  is 
not  entitled  to  the  costs  of  examining  witnesses  on  interro- 

(a)  2d  E<nt.  439.  {h)  2  East,  259. 
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gatories  before  commissioners  abroad,  but  that  each  party  1828. 
applying  pays  his  own  expenses,  unless  it  be  otherwise  ex- 
pressed in  the  rule ;  but  Lord  Ellenborough  there  said,  that 
^*  the  examination  of  witnesses  on  interrogatories,  in  any  case^ 
was  a  matter  of  indulgence  and  consent/*  So,  in  Taylor  y* 
The  Royal  Exchange  Assurance  Company  (a),  it  was  de-* 
cided,  that,  where  a  party  obtains  leave,  by  consent,  to  ex- 
amine witnesses  abroad,  on  depositions,  he  is  not  entitled 
to  be  allowed  the  expense  of  taking  those  depositions, 
in  the  taxation  of  costs,  although  he  succeed ;  but  here 
the  plaintiffs  had  a  right  conferred  on  them,  by  statute,  to 
apply  for  and  obtain  a  mandamus^  whether  the  defendants 
consented  or  not.  The  writ  in  the  nature  of  a  mandamus^ 
which  has  been  issued  in  this  case,  may  be  assimilated  to  a 
subpcena.  It  is  issued  for  the  express  purpose  that  witnesses 
may  be  examined  abroad  as  in  this  country.  Formerlyi  the 
costs  of  bringing  over  a  foreign  jivitn§8a  to  giv^.  evjidence  oi| 
a  trial  in  this  country,  w^e  not^allowed;  but,  in  the  case  of 
Tremain  y.  Faith  (b),  it  was  decided,  that,  where  a  witness 
was  sent  for  from  abroad,  bondfide,  for  the  purpose  of  the 
cause,  and  for  no  other,  the  plaintiff  may  be  allowed  the 
costs  of  bringing  him  over  and  sending  him  back,  although 
he  should  have  been  sent  for,  and  have  arrived,  before  the 
commencement  of  the  action ;  and  the  case  of  Schimmel  v. 
Lousada  (c),  was  there  over-ruled.  So  here,  the  Cqurt 
would  have  allowed  the  plaintiffs  the  costs  of  bringing 
over  and  detaining  the  witnesses  examined  in  Calcutta,  as 
well  as  the  costs  of  their  return ;  but  the  cheapest  and 
most  effectual  mode  to  be  adopted  for  all  parties,  was,  to 
have  them  examined  there  under  the  writ  o(  mcmdamus.^^ 
With  respect  to  the  disallowance  of  the  costs  which  applied 
to  the  cotton  by  the  ship  Mary  Ann,  although  the  Jury 
found  against  the  plaintiffs  on  that  particular  item ;  yet,  as 
they  succeeded  on  the  reference,  they  are,  by  the  terms  of 

(a)  8  East,  393.    (b)  1  Marsh.  563;  S.  C.  6  Taunt.  88.  (c)  4  Taunt.  695. 
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1828.  the  agreement,  entitled  to  a  verdict  on  the  whole  declara- 
tion,  to  the  amount  awarded  by  the  arbitrators ;  and  they 
are,  consequently,  also  entitled  to  the  general  costs  of  the 
cause.  In  Postan  v.  Stamvay^  Lord  Ellenborovgh  said  (a), 
that, ''  wherever  a  plaintiff  succeeds  on  a  trial  in  any  part 
of  his  demand  divided  into  difierent  counts  in  his  declara- 
tion, whether  the  defendants  have  pleaded  one  plea  to  all 
the  counts  jointly,  or  pleaded  to  them  separately,  and  sepa- 
rate issues  have  been  joined,  on  some  of  which  he  has  suc- 
ceeded ;  yet  he  has  never  been  allowed  costs  on  that  part 
of  the  plaintiff  s  demand  which  has  been  found  against  the 
plaintiff;*"  and  in  Hibberi  t.  Fox  (6),  the  Court  refiised  to 
send  a  taxation  back  to  the  Prothonotary  to  tax  for  the 
defendant  the  costs  of  pleading  non  assumpsit^  where  the 
plaintiff,  by  succeeding  on  another  issue,  had  entitled  Imn- 
fielf  to  the  general  costs  of  the  cause;  and  here  the  plainttflb 
have,  in  point  of  fact,  succeeded,  as,  by  the  terms  of  the 
agreement,  they  are  entitled  to  have  a  general  verdict  in 
dieir  favour;  and  they  are,  consequently,  entitled  to  the 
general  costs  of  the  cause. 

Mr.  Justice  Park  (c). — This  is  an  application  on  the 
part  of  the  plaintiffs,  for  the  Prothonotary  to  review  his 
taxaticm,  on  the  grounds  that  he  has  disallowed  the  costs 
of  a  writ  of  mandamus  sued  out  by  them  for  the  purpose  of 
examining  witnesses  in  ImKa,  and  of  the  office  copies  of  the 
depositions  given  in  evidence,  and  also  the  costs  of  the  trial 
which  applied  to  certain  cotton  shipped  by  the  plaintiffi  on 
board  a  vessel  called  the  Mary  Ann.  With  respect  to  the 
costs  applicable  to  the  cotton,  there  appears  to  me  to 
be  no  ground  to  say  that  the  Prothonotary  has  done  wrong 
in  disallowing  them.     The  agreement  by  the  parties,  to  a 

(«)  5  East,  264.  {b)  6  Taunt.  660. 

(c)  Previously  to  the  argument.  The  Lord  Chief  Justice  had  left  Court 

for  Chambers. 
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reference,  was  most  judicious.  This  may  be  assimilated  to  1828. 
a  case  where  a  defendant  obtains  a  verdict  on  one  point,  and 
all  the  others,  except  that  found  by  the  Jury,  are  left  to  arbi- 
trators. The  arbitrators  here  have  found  that  1,330/.  were 
due  from  the  defendants  to  the  plaintiffs  on  another  account, 
and  they  have  excluded  the  charge  for  the  cost  and  shipment 
of  the  cotton,  pursuant  to  the  verdict  of  the  Jury.  The  Pro- 
thonotary,  therefore,  most  properly  disallowed  such  costs. 
With  respect  to  the  disallowance  of  the  costs  attending  the 
issuing  and  execution  of  the  writ  of  mamdamus,  I  am  also  of 
opinion,  that  he  acted  rightly.  It  ia  admitted,  that  it  was 
applied  for  and  obtained  by  the  plaintiffs  alone,  and  that 
the  defendants  did  not  join  in  the  application,  nor  exa- 
mine or  cross-examine  any  witnesses  under  it,  nor  take  any 
part  whatever  in  the  proceeding.  Formerly  it  appears,  that 
the  costs  of  examining  witnesses  on  interrogatortea,  wbe* 
ther  at  home  or  abroad,  were  always  borne  by  the  party 
obtaining  the  rule  for  such  examination.  So,  in  Siepiem 
V.  Crichiom,  after  notice  of  trial  bad  been  given  and  coun* 
termanded,  it  was  agreed^  that,  as  several  of  the  witnesses 
on  either  side  were  going  abroad,  they  should  be  respect- 
ively examined  upon  interrogatories,  and  that  the  deposi- 
tions of  either  of  the  parties*  witnesses,  who  were  then 
abroad,  should  be  taken  before  commissioners  there ;  and 
it  was  held,  that  the  party  succeeding  at  the  trial,  was  not 
entitled  to  the  costs  of  examining  his  own  witnesses  upon  the 
interrogatories,  or  of  taking  office  copies  of  the  depositions 
of  the  witnesses  of  the  other  party;  and  Lord  EUenborough 
observed,  that,  '^  however  desirable  it  was  that  the  taxed 
costs  should  really  indemnify  the  party  who  was  ultimately 
found  to  be  in  the  right,  yet  it  was  necessary  to  keep  a 
check  upon  the  very  great  expense  to  which  this  might 
lead,  and  to  incur  which,  the  interest  of  unconscientious 
agents  might  afford  a  temptation ;  and  that  there  was  the 
less  reason  to  break  in  upon  the  rule  in  that  case,  as  the 
examination  of  witnesses  on  interrogatories  in  any  case 
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1828.  was  a  matter  of  indulgence  and  consent."  TKe  like  doc- 
trine was  established  in  Taylor  v.  The  Royal  Exchange 
Assurance  Company ^  where  the  Master,  in  taxing  costs 
for  the  plaintiff,  having  allowed  him  the  costs  of  examin- 
ing witnesses  abroad  on  depositions,  to  which  the  defend- 
ants, on  amotion  in  Court,  had  consented^  in  order  to  save 
the  expence  of  a  commission ;  the  Master  reported  to  the 
Court,  that  he  was  satisfied  that  he  had  proceeded  upon  a 
mistake,  and  that  when  a  party  applies  for  this  indulgence, 
which  is  consented  to  on  the  other  side,  he  virtually  un- 
dertakes to  examine  his  witnesses  on  depositions  abroad, 
at  his  own  expence,  and  is  not  entitled  to  any  allowance 
on  the  taxation  of  costs.  It  appears  to  me  that  the  sta- 
tute 13  Geo,  3,  makes  no  difference  in  this  respect.  The 
preamble  to  the  44th  section  states,  that  its  object  was  to 
prevent  the  failure  of  justice,  his  Majesty's  subjects  being 
liable  to  be  defeated  of  their  rights,  for  which  they  might 
have  cause  arising  in  India  against  other  subjects;  and  al- 
though it  has  been  said,  that  justice  would  be  prevented  by 
compelling  the  plaintiffs  to  pay  the  costs  attending  the  writ 
of  mandamus ;  yet  the  object  of  the  Legislature  was,  to  pre- 
vent tedious  or  circuitous  proceedings  in  equity,  or  the 
expense  of  applying  for  a  commission ;  to  remedy  which  it 
is  provided,  that  a  writ  in  the  nature  of  a  mandamus  or 
commission  maybe  awarded  for  the  examination  of  witnesses 
in  India,  The  distinction  taken  between  a  mandamus  and 
commission,  viz.  that  the  one  refers  to  proceedings  at  law, 
and  the  other  to  those  in  equity,  seems  to  me  to  be  too  re- 
fined. The  Court  may  direct  the  writ  to  be  issued  at  the  in- 
stance of  either  party,  and,  as  the  statute  is  silent  as  to  costs, 
the  writ  must  be  considered  in  the  same  light  as  if  a  com- 
mission had  been  applied  for  by  the  plaintiffs  to  examine 
witnesses  abroad,  and  the  defendants  had  consented ;  in 
which  case  the  plaintiffs  would  not  be  entitled  to  costs,  al- 
though they  might  eventually  succeed.  - 
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Mr.  Justice  Burrouoh. — The  statute  is  altogether  silent  I82d. 
as  to  costs.  They  might  have  been  engrafted  on  the  rule 
for  the  examination  of  witnesses,  or  mentioned  to  the  Court 
when  the  motion  for  the  mandamus  was  made.  The  writ 
was  issued,  as  a  matter  of  course,  on  the  ex  parte  statement 
of  the  plaintiffs  ;  and  if  they  had  called  upon  the  defendants 
to  admit  certain  facts,  and  they  had  refused  to  do  so, 
the  plaintiffs  might  possibly  have  been  entitled  to  costs. 
The  writ  may  be  assimilated  to  a  commission,  where  the 
applicant  pays  his  own  costs,  although  he  may  eventually  be 
successful.  With  respect  to  the  disallowance  of  the  costs 
relating  to  the  cargo  of  co^n,  I  am  clearly  of  opinion  that 
the  Prothonotary  exercised  a  sound  discretion. 

Mr.  Justice  Gaselee. — It  appears  to  have  been  the 
constant  practice,  long  before  the  statute  13  Geo.  3  was 
passed,  that  the  costs  of  examining  witnesses  abroad  upon 
interrogatories,  should  be  borne  by  the  party  obtaining  the 
rule  for  such  examination ;  and  that  statute  does  not  em- 
power us  to  give  costs ;  neither  can  we  lay  down  a  rule  dif- 
ferent to  that  which  has  been  so  long  established.  The 
act  was  passed  about  fifty-five  years  since,  and  it  appears 
that  no  case  has  been  decided  on  it,  as  to  the  payment  of 
the  costs  of  the  writ.  With  respect  to  the  purchase  of  the 
cotton  shipped  by  the  Mary  Ann,  the  Jury  expressly  found 
that  the  plaintiffs  were  not  entitled  to  charge  the  defen« 
dants  with  it.  That  was  the  only  point  submitted  to  the 
Jury,  and  the  arbitrators  excluded  it  by  their  award,  pur-  * 
suant  to  the  verdicts  Such  of  the  costs  of  the  trial,  there- 
fore, as  were  occasioned  by  the  cotton,  were  properly 
rejected. 

Rule  discharged. 


VOL.  f  •  H  H 
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-n      .  RoBSON  and  Others,  Assignees  of  John  George,  a  Bank- 

April  2Uh.  rupt,  V.  ALEXANDER  and  Levy. 

^'ie'^^w^itti  ^'^  ^^^  ^"  action  of  trover  brought  by  the  plaintiffs, 
enacted,  "  that,  assignees  of  One  George,  a  bankrupt,  to  recover  the  value 
shaifno^ within  of  Certain  cloths  alleged  to  have  been  the  property  of  the 
fOter^ad'udt  ^^^^^^^^P^*  ^nd  to  havc  been  converted  by  the  defendants, 
cation,  give  no>    jointly,  to  their  own  use.     The  declaration  contained  two 

tice  of  his  inten-  %      n  •         i        i     i  i       i  /•  i_ 

tion  to  dispute  counts,  the  hrst  statmg  the  cloths  to  be  the  property  oi  the 

the  depaSSoM '  bankrupt,  and  a  conversion  by  the  defendants  before  the 

taken  before  the  bankruptcy  ;  and  the  second,  af  being  the  property  and  in 

•hall  be  con-  the  possession  of  the  plaintiffs,  as  assignees ;  both  alleging 

ofaUmattenT  *  Conversion  by  the  defendants  after  the  bankruptcy  of 

ti^ein  jj®''^^  George.     The  defendants  pleaded  the  general  issue,  and 

at  law  brought  gave  the  plaintiffs  notice,  under  the  90th  section  of  the  sta- 

by  the  assignees  r%  ^        a         ii^/*i*-  .  t-  •»  o 

for  any  debt  or  tute,  o  Creo.  4,  c.  16,  of  their  intention  to  dispute  the  act  of 
which  the  bank-  bankruptcy  and  the  petitioning  creditor  s  debt.  At  the  trial, 
rapt  might  have  before  Mr.  Justice  Burroughs  at  Westminster,  at  the  sittinira 

sustained  an  ac-  ^  »  o 

tion :"— Held,  after  the  last  Term,  the  plaintiffs,  in  order  to  establish  the  act 

action  for  a  de-  ^^ bankruptcy,  and  the  petitioning  creditor's  debt,  produced 

mining  o?t£lt  *^®  depositions  and  other  proceedings  under  the  commission 

section.  against  George;  when  it  was  objected  that  the  depositions 

Examinations 

of  parties  before  could  not  be  received  in  evidence,  on  the  ground  that  an 
ofbaniSup*,"  ^ction  of  trovcr  was  not  a  debt  or  demand^  for  which  the 
are  evidence  in    bankrupt  himself  could   maintain  an  action,  within  the 

actions  against  .    '' 

them  by  the  as-  meaning  of  the  92d  section  of  the  statute  (a). 

signees,  unless 
such  examina- 
tions were  obtained  by  imposition,  or  under  duress. 

A.  purchased  goods  of  B.tat  C,  who  gave  J,  his  acceptance  for  their  amount  C.  having  become 
bankrupt.  A,  proved  the  acceptance  under  the  commission,  and  afterwards  returned  the  goods  to 
B;  on  which  C't  acceptance  was  destroyed.  In  an  action  of  trover  by  the  assignees  of  C.*^ — Held, 
that  the  Jury  were  warranted  in  finding  that  A,  and  B.  had  been  guilty  of  a  joint  conversion. 


(a)  By  which  it  is  enacted,  **  That,  two  calendar  months  after  the  ad- 

if  the  bankrupt  shall  not  (if  he  was  judication,  or  (if  he  was  out  of  the 

within  the  United  Kingdono  at  the  United  Kingdom)  mthin  twelve 

Issuing  of  the  commission),  within  calendar  months  after  the  adjudi- 
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It  also  appeared,  from  the  answers  of  the  defendants,  on 
their  examination  before  the  commissioners,  to  questions 
put  to  them  by  the  solicitor  of  the  plaintiffs,  as  assignees, 
that  Alexander  purchased  the  cloths  in  question  of  Levy, 
for  the  bankrupt,  George,  and  pud  for  them  by  George's 
acceptance,  which  Levy  proved  under  the  commission,  and 
that  Alexander  had  since  returned  the  cloths  to  Levi/,  on 
which  the  bill  drawn  by  Levy  upon  and  accepted  by  George, 
was  destroyed.  It  was  then  submitted  for  the  defendants, 
^rsi,  that  the  examinations  before  the  commissioners  were 
improperly  received,  as  they  did  not  relate  to  the  act  of 
bankruptcy  or  to  the  petitioning  creditor's  debt ;  and  that 
they  could  not  be  produced  in  evidence  against  the  de- 
fendants in  this  action ;  secondly,  that  the  bankrupt  him- 
self could  not  have  brought  an  action  to  recover  the  cloths, 
as  they  were  never  in  his  possession ; — and  consequently, 
that  the  plaintifiEs  had  no  right  to  demand  them ;  and  lastly, 
that  at  all  events  an  action  could  not  be  maintained  against 
the  defendants  jointly,  there  being  no  evidence  of  a  joini 
conversion;  and  that  there  was  no  pretence  to  charge 
Alexander,  as  he  had  received  no  consideration  for  the 
goods  which  he  returned  to  Levy,  the  vendor. 

The  learned  Judge  was  of  opinion,  that  the  objection 
as  to  the  depositions  not  being  admissible  in  evidence, 
was  entitled  to  little  weight ;  and  it  being  left  to  the  Jury 
to  say  whether  or  not  there  was  a  joint  conversion  by  the 
defendants,  they  found  in  the  affirmative,  and  gave  a  ver- 
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cation,  have  giyen  notice  of  his  in- 
tention to  dispute  the  commission, 
and  have  proceeded  therein  with 
due  diligence*  the  depositions  taken 
before  the  commissioners  at  the 
time  of,  or  previous  to,  the  adjudi- 
cation of  the  petitioning  creditor's 
debt  or  debts,  and  of  the  trading 


and  act  or  acts  of  bankruptcy, 
shall  be  conclusive  evidence  of  the 
matters  therein  respectively  con- 
tained, in  all  actions  at  law,  or  suits 
in  equity,  brought  by  the  assignees 
for  any  debt  or  demand  for  which 
the  bankrupt  might  have  sustwned 
any  action  or  suit/' 


H  II  2 


Alexander. 
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diat  for  the  plaintiffs^  for  196/.  IS^.,  the  value  of  the 
dotbs. 

ROBSON 

V.  Leave  having  been  reserved  to  the  defendants  to  move 

to  set  aside  the  verdict,  and  enter  a  nonsuit,  in  case  the 
Court  should  be  of  opinion  that  the  objections  made  at 
the  trial  were  well  founded — 

Mr.  Serjeant  Adams  now  applied  accordingly »  Firsts 
the  word  demand  in  the  92d  section  of  the  statute  6  Geo. 
4,  c.  16,  relates  to  contracts  only,  and  does  not  apply  to 
an  action  for  a  tort  So  the  words  '^  debt  or  demand  "  can 
only  have  reference  to  a  debt  or  sum  due  to  the  bankrupt, 
and  for  which  he  might  maintain  an  action.  Here,  the 
goods  were  never  in  the  possession  of  George^'  and  he 
never  was  in  a  situation  to  maintain  any  action  for  them. 
There  was,  at  all  events,  no  conversion  by  the  defend- 
ants, until  after  the  bankruptcy  of  George;  and  it  b 
doubtful  whether  he  was  in  a  situation  to  claim  the  clolhs 
from  the  defendants.  Secondly,  the  examinations  of  the 
defendants  under  the  commission  were  not  receivable  in 
evidence.  They  were  interrogated  or  examined  by  the 
solicitor  to  the  assignees,  and  not  by  the  commissioners; 
and  although,  in  Smith  v.  Beadnell  (a),  it  was  held,  that, 
if  a  witness,  on  his  examination  before  commissioners  of 
bankrupt,  answer  questions  to  which  he  might  have 
demurred,  as  subjecting  him  to  penalties,  his  answers 
might  nevertheless  be  used  against  him  for  all  legal  pur- 
poses, yet  Lord  EUenborough  there  said,  '^  A  person  ex- 
amined before  commissioners  of  bankrupt,  may  demur  to 
all  questions  which  would  subject  him  to  penalties ;  but, 
having  unguardedly  answered  the  questions  put  to  him, 
his  answers  may  be  applied  against  him  for  all  purposes  to 
which  they  are  legally  applicable."  Here,  the  parties 
ought  to  have  been  cautioned  by  the  commissioners,  not  to 

(a)  1  Camp.  30. 
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criminate  themselves;  and^  though^  in  Stockfleth  v.  De        1828. 

Tasiet  (a),  it  was  held,  that  an  acknowledgment  improperly  ' 

extracted  from  a  party  on  his  examination  by  commis-         ""l!^" 

sionersi  although  irrelevant  to  the  bankruptcy,  might  be    ^**^''"^**- 

used  as  evidence  against  him ;  yet  Lord  Ellenbarough  said, 

that  it  might  be  a  very  good  ground  for  applying  to  the 

Lord  Chancellor  to  have  the  examination  taken  off  the 

file  of  the  proceedings  under  the  commission,  or  to  pimish 

those  who  had  abused  the  authority  of  the  Great  Seal, 

by  examining  the  party  before  the  commissioners  with  a 

view  to  the  particular  action ;  that  if  he  were  imposed  upon 

when  he  signed  the  examination,  or  were  under  duress,  he 

would  not  be  bound  by  it.    Here,  although  the  oath  was 

administered  to  the  defendants  before  a  competent  tribunal ; 

yet  they  were  improperly  examined  by  the  solicitor  to  the 

commission,  for  the  purpose  of  shewing  either  that  the 

bankrupt  or  his  assignees  might  maintain  an  action  against 

them  for  the  conversion  of  goods  which  had  never  been 

in  the  possession  of  the  bankrupt.     Lasily,  there  was,  at 

all  events,  no  evidence  of  sl  joint  conversion  by  the  defen* 

dants,  as  the  cloths  were  merely  delivered  back  by  Alex^ 

ander  to  Levy^  from  whom  they  were  originally  purchased. 

Lord  Chief  Justice  Best. — Several  objections  have  been 
raised  to  the  verdict  found  for  the  plaintiffs;  but  I  think 
neither  of  them  is  entitled  to  much  weight.  It  has  been 
said,  that  this  is  not  a  species  of  action  which  falls  within 
the  meaning  of  the  9^d  section  of  the  6  Geo.  4,  c.  16.  It 
is  much  to  be  lamented  that  greater  precision  was  not  used 
in  framing  that  act,  which,  unless  it  be  shortly  amended, 
will  prove  a  source  of  endlefi  litigation..  I  am,  however, 
of  opinion  that  this  is  an  action  for  a  demand  within  the 
meaning  of  the  act,  which  must  receive  a  favourable  con« 
struction  for  creditors.     The  intention  of  the  legislature 

(a)  4  Camp.  10. 
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1823.        was,  to  countenance  actions  brought  by  the  assignees  of 
RoBsoN       bankrupts,  and  to  disencumber  them  from  strict  proof.     I 
V.  am  of  opinion,  that  the  word  demand  in  the  92d  section 

mcludes  a  demand  for  goods,  as  well  as  a  debt,  within  the 
terms  and  spirit  of  the  act,  and  that  trover  is  a  species  of 
action  founded  on  such  demand.  It  has  been  said,  that 
it  does  not  appear  that  the  bankrupt  himself  could  have 
sustained  this  action.  If  he  could  not,  the  case  is  not 
within  the  reach  of  the  statute.  It  has  been  also  urged, 
that  the  examinations  of  the  defendants  before  the  com- 
missioners, were  not  receivable  in  evidence  against  them  in 
this  suit ;  but,  as  they  were  signed  by  the  defendants,  I 
think  they  might  be  used  against  them,  although  they  might 
have  been  obtained  improperly,  unless  the  defendants  could 
shew  that  they  had  been  deceived  or  imposed  on,  or  Other- 
wise misled;  for,  as  Lord  Ellenborough  said  in  Stockfiethy, 
De  Tastet,  *'  I  cannot  refuse  to  receive  in  evidence  an  ex- 
amination signed  by  one  of  the  defendants,  however  it  may 
have  been  obtained."  But  it  has  been  contended,  that, 
even  if  the  examinations  of  the  defendants  might  be  re- 
ceived, yet  that  they  did  not  prove  a  debt  or  demand  for 
which  the  bankrupt  might  have  sustained  an  action.  What 
are  the  facts? — The  bankrupt  purchased  the  goods  in 
question  from  one  of  the  defendants,  a  short  time  before  his 
bankruptcy.  There  was  no  evidence  to  shew  that  the 
purchase  was  made  in  contemplation  of  bankruptcy.  Both 
parties  were  bound  by  the  sale ;  and  neither  of  the  defen- 

* 

dants  had  a  right  to  have  the  cloths  back  without  the  con- 
sent of  the  bankrupt.  There  was  clearly  a  c<^usion 
between  the  two  defendants;  for  the  one  delivered  the 
cloths  back  to  the  other  (the  vendor),  without  the  con- 
sent or  knowledge  of  the  bankrupt,  who  had  given  his 
acceptance  for  their  amount.  It  is  clear,  therefore,  that 
he  might  maintain  an  action  against  them:  and  although 
it  has  been  said  that  there  was  no  evidence  of  b,  joint  con- 
version ;  yet,  as  it  appeared  that  both  the  defendants  col- 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  453 

•luded  together^  it  was  suiBcient  to  warrant  the  Jury  in  find-         J828. 
ing  the  verdict  they  did. 


Mr.  Justice  Park.  — With  respect  to  the  first  or  princi- 
pal question^  I  am  of  opinion^  that  there  is  no  ground  to 
induce  us  to  interfere  to  disturb  this  verdict.  By  the  9^ 
section  of  the  statute,  the  depositions  taken  before  the 
ccmunissioners  are  te>  be  conclusive  evidence  of  the  matters 
therein  contained^  in  all  actions  by  the  assignees  for  any 
debt  or  demand  tat  which  the  bankrupt  might  have  sus- 
tained any  action,  unless  he  give  notice  of  his  intention  to 
dispute  the  commission ;  which  he  did  not  do  in  this  case. 
Although  it  has  been  said,  that  a  demand  cannot  apply 
to  an  action  of  tortf  yet,  in  every  action,  there  is  either 
a  debt  due,  or  a  compensation  required  or  demanded; 
and  there  need  not  be  a  demand  of  a  debt.  A  demand  is 
more  frequently  made  in  trover  than  in  any  other  species 
of  action.  With  respect  to  the  examinations  of  the  de- 
fendants not  being  admissible  in  evidence  against  them — 
if,  as  was  observed  by  Lord  EUenboroughy  in  Stockfleth  v. 
De  Tastei,  they  were  imposed  on  when  they  signed  it,  or 
were  under  duress,  they  would  not  be  bound  by  it;  and  if 
those  examinations  were  improperly  obtained,  it  might  be 
a  good  ground  for  an  application  to  the  Lord  Chancellor. 
That,  however,  does  not  appear  to  have  been  the  case. 
The  question  as  to  whether  or  not  the  defendants  had 
been  guilty  of  a  joint  conversion,  was  feft  to  the  Jury,  and 
I  think  they  have  come  to  a  right  conclusion  by  deciding 
in  the  affirmative. 

Mr.  Justice  Gaselee. — The  declaration  contains  counts 
stating  the  cloths  to  have  been  the  property  of  the  bank- 
rupt before  his  bankruptcy,  and  of  the  assignees  since; 
and  I  have  no  doubt  but  that  the  bankrupt  might  havemain- 
tained  an  action  against  the  defendants  for  the  conversion. 
The  examinations  of  the  defendants  were  properly  re- 
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iseived  in  evidence  agaiii«t  them^  and  were  coitolusive; 
)uid  aitl^ougb  it  ibas  been  said,  that,  even  if  they  were 
admissiUey  they  did  not  shew  that  the  bankrupt  coilld 
•bave  maintained  an  action  against  the  defendants  joiW/y; 
58t,  as  the  twb  concerted  together  in  the  oonverdion  of  the 
^od|,  which  f  had  been  sold  by  one  of  them  to  Oeorge, 
j^vibusly  (o  his  bankhiptcy,  and  for  which  he  had  given 
Ms  aieceptance,  there  appears  to  me  to  be  no  ground  for 
tibjecling' to  the  verdict  of  the  Jury.  '{  ' 


is>      ■ 


A< 


Rule  leftist* 


nurtdajf, 
April  24M. 

The  defendaut 
held  land  under 
a  lease  from  /. 
S.t  and  underlet 
a  portion  of  it, 
at  an  advanced 
rent,  to  one  O,, 


GOLfilNS  r.  WlLSOK. 

sJ'HIS  wa6  eh  actidn  of  as^inpsif,  farotight  by  the  pl^- 
tiiFj  lund^r^  the  statute  14*  Ged.  3,  c.  T8,  to  recover  the 
Mhti'Of'TO/*  139/ 2di,  being  a  moiety  of  the  expense  of 
bmUirtg  a^^pWrty^wall.  The^r^  count  of  the  deeforation 
who  built  there-  s^iated^-^^^^Tbbt.' after  the  making  of  the  statute  14  Geo. 
party- wall  of  the  8;  intituled^'&e.,  to  wit^  on  the  I  St  December  y  1824*^  the 
5iJS'*uia7the  pisuntiff  wad  lawfully  possessed  of  a  certain  piece  or  parcel 
defendant  was     of  ground^  fiituatc  within  the  weekly  bills  of  mortality,  to 

the  owner  of  the       .      ,  , 

improved  rent,  wit»  in  the  parish  of  St,  James,  ClerkenweU,  in  the  county 
rocajihigo*fthe  9^  ^^^l^ddleseXf  and,  at  his  own  expense,  had  erected  arid 
building  act,  and  |my(;  thcreon  a  certain  messuage  or  tenement,  and  had 

liable  to  a  moie-  ^ 

ty  of  the  expense  crected  and  built  a  certain  party-wall,  parcel  of  the  sard 

party- wtof:-^  ^xiessiiage  or  tenement,agreeably  to  the  directions  of  the 

t?e  McSunt  or*'  ^^  ^^^^  Parliament;  and  that,  having  so  erected  and  built 

estimate  requir-  (he  said  mcBSuage,  &c.,  and  the  defendant  then  beinir  the 

ed  by  the  act  to  -         c  .  •        •  i     i*  j 

be  given  within  owner  and  occupier  or  a  certam  piece  or  parcel  of  ground 
b^iifcnh?''  situate  within  the  weekly  bills  of  mortality,  to  wit,  in  the 
wall,  does  not  parish  aforcsaid,  and  adjoining  to  the  said  messuage,  &c., 
of  a  new  wall  to  SO  erected  and  built  by  the  plaintiff,  and  abutting  thcfre* 
none^ad joining  upon,  he,  the.  defendant,  afterwards,  to  wit,  on  the  same 
wherean^Wone  ^^  ^^^  ^^^^  aforesaid,  did  begin  to  erect  and  buikl,  and 

is  removed. 


IN  TUB  NINTH  YBAR  OP  aSO.  i\\  4fi6 

did  eveet  and  build^  and  cause  and  procure  to  be  arecfted  1828. 
and  buQt,  on  the  said  last-mentioned  piece  or  parcel  of 
ground,  a  certain  messuage  or  tenement  of  the  same  rate 
or-  class  of  building  as  the  messuage  or  tenement  first 
wibove  mentioned,  and  did,  for  the  purpose  of  erecting  and 
buQding  the  same,  cut  into  and  make  use  of  the  said  party- 
wall  of  the  plaintifi*,  to  wit,  at,  &c.  aforesaid.  The  plaintiff 
then  averred — that,  at  the  time  of  the  making  use  of  the 
said  party-wall,  and  cutting  into  the  same,  by  the  defend- 
ant, as  aforesaid,  the  defendant  wm  the  owner  off  and 
entUIed'^  to,  the  improved  rent  of  the  said  adjoimng  buUd* 
ing  so  erected  and  built  as  aforesaid,  to  wit,  at  &c. 
aforesaid,  and  that  he,  the  plaintiff,  did,  as  soon  after  the 
cutting  into  and  using  the  said  party<wall  by  the  defendant 
as  conveniently  might  be,  to  wit,  on,  &c.  aforesaid,  deliver 
^^.  cause  to  be  delivered  to  the  defendant,  a  true  account, 
in  writing,  of  the  number  of  rods  in  the  said  party-wall  so 
cut  into  and  made  use  of  by  the  defendant,  for  which  the 
defendant,  as  owner  of  such  adjoining  building  as  afore- 
said, by  virtue  of  the  said  act  of  Parliament,  was  liable  to 
pay  to  the  plaintiff  a  large  sum  of  money,  to  wit,  the  sum 
of  lOOL  (there  being  no  deductions  to  be  made  thereout, 
lor  old  materials,  or  otherwise),  and  did  then  and  there 
demand  payment  thereof  from  the  defendant :  By  reason 
whei^f,  and  by  force  of  the  said  act  of  Parliament,  he, 
the  defendant,  became  liable  to  pay  to  the  plaintiff  the 
said  sum  of  lOOA,  within  twenty-one  days  next  after  such 
demand  thereof  as  aforesaid. ;  and,  that,  being  so  liable, 
the  defendant  promised  the  plaintiff  to  pay  him  accord- 
ingly* Breach — non-payment  of  the  said  sum  of  100/., 
within  twenty-one  days  next  after  demand. 
'  The  second  count  stated — That  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of  100/.,  for  part  of  the  ex- 
penses of  building  a  certain  other  party-wall,  built,  at  the 
expense  of  the  plaintiff,  agreeably  to  the  directions  of  the 
statute, ,  between  a  certain   messuage  or  dwelling-house  ' 
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1828.         situate  within  the  weekly  bills  of  mortality,  and  certain  other 
ground,  there  also  situate,  next  to  and  adjoining  the  said 
V.  party-wall,  and  which  wall  had  been  cut  into  and  made  use 

of  by  the  defendant,  who,  before  and  at  the  time  of  cutting 
into  and  making  use  of  the  same,  was  the  owner  of,  and  a 
j^smentitied  to,  the  impfoved  rent  of  such  gronnd^^nd 
't}^at^  being  so  indebted,  he  promised  the  plaintiff  to  pay. 
fo  Ihejie.  wer^  added  the  common  money  counts.  .The  de- 
fisnda^t  pleaded  the  general  issue. 
,  At  the  tria],  before  Lord  Chief  Justice  JBest,  at  West- 
minster,  at  llie  Sittings  after  the  last  Trinity  Term,  it  ap- 
peared, that  in  1816  the  defendant  had  agreed  to  take,  on 
a  building  lease,  from  the  Marquis  of  Northampton,  a  large 
quantity  of  ground  in  the  neighbourhood  of  Spa-Fields; 
that,  in  April,  1819,  the  plaintiff  entered  into  an  agree- 
ment with  the  defendant  for  the  lease  of  a  part  of  such 
ground,  for  the  residue  of  the  term,  at  the  yearly  rent  of 
SO/.,  on  which,  in  the  course  of  that  year,  or  the  early  part 
of.  1820,  he  erected  the  house,  the  party-wall  of  which  is 
the  subject  of  this  action ;  that,  on  the  SOth  April,  1820, 
the  Marquis  of  Northampton,  by  indenture  of  lease^  de- 
mised the  land,  and  all  buildings  there-after  to  be  erected 
thereon,  to  the  defendants,  for  ninety -five  years  and  three- 
quarters,  commencing  from  the  S5th  March  preceding*  at 
the  aiuiual  rent  of  5/. ;  that,  on  the  filth  July,  1820,  the  de- 
fendant also  entered  into  an  agreement  with  one  Gubby, 
to  demise  other  part  qf  the  ground  to  him  (adjoining  the 
plaintiff's),  on  which  he  was  to  erect  two  messuages,  for  the 
whole  term  except  ten  days,  at  the  annual  rent  of  20/. ; 
that  Gti66y  thereupon  employed  the  defendant,  a  builder, 
to  erect  them,  in  doing  which  the  plaintiff's  wall  was  cut 
into  or  used;  that,  on  the  30th  September,  1820, by  an  in- 
denture between  the  defendant  and  one  Goodwin,  reciting 
the  indenture  of  lease  from  the  Marquis  of  Northampton, 
of  the  20th  April  preceding,  and  also  the  agreements  with 
the  plaintiff,  aQd  with  Gubby,  the  defendant  assigned  to 
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-  <xoo€lwmaM  the  premises  demised  by  the  lease  of  April  1820,  IB28. 
and  all  buildings  since  erected  thereon,  for  the  residue  of 
the  term,  subject  to  the  rent  o(5Lj  for  the  sum  of  I014JL; 
and  that,  on  the  17th  October ,  1822,  Goodwin  granted  a 
lease  to  the  plaintiff  for  the  then  unexpired  term  of  tunety- 
three  years  and  a  quarter,  at  the  annual  r^t  of  20Lf  in 
conformity  with  the  agreement  entered  teto  by  the  defeb- 
dant;  as  also  another  lease  to  Oubby,in  pursuance  ^th^ 
defendant's  agreement  with  him.  It  was  also  proved,  that 
the  house  adjoining  the  plaintiff's,  and  built  by  the  dlefen*- 
dant  for  Gubby,  was  of  the  same  rate  or  class  of  building  as 
the  plaintiff's;  that  the  building  was  commenced  in  the  be- 
ginning of  August y  1820,  and  that  it  was  rooftd,  or  cov^ered 
in,  before  the  end  of  September  in  that  year — during  which 
interval  the  whole  of  the  party-wall  in  question  was  usfed 
or  cut  into;  that,  in  December ^  1820,  the  wall  was  measured 
by  the  respective  surveyors  of  the  plaintiff  and  defen- 
dant, and  the  moiety  of  the  expense  estimated  by  them  at 
70/L  \98.  2d.,  being  at  the  rate  of  15/.  15^.  per  rod;  that 
a  copy  of  the  estimate  was  afterwards  delivered  to  the  de* 
fendant,  and  several  applications  made  to  him  for  payment; 
but  that,  on  his  eventually  saying  that  he  was  merely  em- 
ployed by  Gubbj/,  as  the  builder,  and  Gir&5y  also,in  1828^ 
having  refused  to  contribute,  the  plaintiff,  on  15th  otJmne, 
1826  (and  not  before),  served  a  copy  of  the  following  no- 
tice  on  the  defendant : — 

"  In  pursuance  of  a  certain  act  of  Parliament  made  and 
passed  in  the  14th  year  of  the  reign  of  his  late  Majesty, 
King  George  the  Tl\ird,  intituled,  &c.  I,  James  Collins, 
of,  &c.,  do  hereby  demand  of  you  payment  of  the  an- 
nexed account  (a),  being  an  account  of  a  moiety  of  the  ex- 
pense of  building  a  certain  party-wall,  built  by  me,  or  by 
my  order,  and  at  my  expense,  and  being  parcel  of  the 
messuage  or  dwelling-house  now  occupied  by  me,  situate^ 

(a)  The  estimate  of  the  expense,  as  reqiured  by  the  Act. 


m 


1828. 
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&€•>  and  which  said  party-wall  has  been  cut  into  and  made 
use  of  by  you,  by  your  building  against  the  said  messuage 
or  dwelling-house  a  certain  other  messuage  or  dwelling- 
house  of  the  some  rate  or  class  of  building. — Dated,  &c. 

^  "  To  Mr.  John  WtUon."  '^°^*  <^''**«»" 

The  present  action  was  shortly  afterwards  commenced. 
It;  was  contended,  on  the  part  of  the  defendant,  that  Gubby 
fias  the  person  liable  to  the  contribution,  as  being  the 
owner  of  the  improved  rent  at  the  time  the  plaintiff's  wall 
WAS  used;  and  it  was  also  objected,  that  the  notice  under 
the  act  was  not  given  in  time,  as  the  account  or  estimate 
ought  to  have  been  rendered  within  ten  days  after  the 
party^wall  was  built  (a). 

His  Lordship,  however,  was  of  opinion  that  the  defendant 


(a)  By  sectioD  41,  it  is  enacted — 
"  That  the  person  or  persons  at 
whose  expense  any  party-wait  shall 
be  built  Bg^^ly  to  the  direc- 
tions of  the  act,  shall  be  reimburs- 
ed- »by  the'  owner  or  owners,  who 
shaM  be  entitled  to  the  improved 
refit  of  the  adjoining  building  or 
gr<yand,  and  who  shall,  at  anytime, 
make  use  of  such  party-wall,  a 
part  of  the  expense  of  building 
the  same,  in  the  proportion  after 
mentioned;  that  is  to  say,  if  the 
adjoining  building,  then  erected, 
or  afterMrards  to  be  erected,  be  of 
the  same  rate  or  class  of  building 
as,  or  superior  to,  the  building  be- 
longing to  the  person  or  persons 
at  whose  expense  the  said  party- 
wall  was  built ;  then  the  owner  or 
occupier  of  such  adjoining  build- 
ing or  ground,  shall  pay  one  moiety 
of  the  expense  of  building  so  much 
of  the  said  party-wallas  such  owner 
or  occupier  shall  make  use  of;  and, 


if  the  adjoining  building  then  erect- 
ed, or  afterwards  to  be  erectedj  be 
of  an  inferior  rate  or  class  of  build- 
ing, then  the  owner  or  occupier  of 
such  adjoinmg  building  or  ground 
shall  pay  a  sum  of  money  equal  to 
one  moiety  of  the  expense  of  build- 
ing a  party-wall  of  the  thickness 
by  the  act  required  for  the  rate  or 
class  of  building  whereof  such  ad- 
joining building  shall  be».aQd  of 
the  height  and  breadth  of  so  niuch 
of  the  said  party-wall  or  party- 
arch,  as  such  owner  or  occupier 
shall  make  use  of:  and,  in  the 
meantime,  and  until  such  iQoie^y 
or  other  proportional  part,  of  the 
expense  of  building  such  party- 
wall  or  party  arch,  be  so  paid,  the 
sole  property  of  such  whole  party- 
wall  or  party- arch,  and  of  die 
whole  ground  whereon  the  sttd 
party-wall  shall  standi  shall  ^ 
vested  entirely  in  the  persoji  or 
persons,  at  whose  expense  the  same 
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was  the  owner  of  the  improved  rent,  within  the  meaning  of 
the  statutej  at  the  time  the  house  in  question  was  bailty  and 
that  the  objection  as  to  the  notice  did  not  iqtplyy  at  there 
was  no  person  with  whom  the  account  or  ei^jmate  of  the  ex'^ 
pense  of  building  the  party-wall,  coul4  be  left  within  the 
ten  days  after  it  was  finished,  according  to  the  terms  of  the 
act,  no  adjoinmg  house  being  then  built;  and  he  left it  to  Ihe 
Jury  to  say#  who  was  the  owner  or  proprietor  of  ihe  hoasead^* 
joining  the  plaintiff's  at  the  time  it  was  begun  to  be  .built ;  tor 
whethes  the  defendant  could  be  considered- as  baring  an 
equitable  interest  in  it,  so  as  to  be  considered  Ihe  owner- of 
the,  improved  rent,  until  be  assigned  his  interest  to  6>^od^ 
win  on  the  30th  Sq^embar^,  \9SQ.  The  Jury  found  a  vou 
diet  for  the  plaintiff,  for  36/.  ISs.  3(L^  being  at  the  rate  of 
71.  159.  per  rod  for  thf^  w^U  erected  by  him,  acdordmg  >tt> 
the  terms  of  the  statute.    Leave  was  then  given  to  the 


r82d. 


Collins 


^dl  be  built;  and  such  moiety  or 
other  proportional  part  of  the  ex- 
pense of  building  such  party-wall 
or  party-arch,  shall  be  so  paid  to 
the  person  or  persons  at  whote  ex- 
pense  the  same  shall  he  built,  or  in 
whom  the  property  thereof  shall  be 
vested,  at  the  times  hereinafter  men- 
tioned ;  that  is  to  say,  in  respect  of 
every  such  party-wall  to  any  house 
or  building,  whereunto,  at  the  time 
of  building  the  same,  no  other 
house  or  building  was  adjoining, 
so  soon  as  such  party-wall  shall 
be  first  cut  into  or  made  use  of ; 
and  in  respect  of  every  such  party- 
wall  as  shall  be  built  against,  or 
acyoining  to,  any  other  house  or 
building,  so  soon  as  such  party- 
wall  shall  be  completely  built  and 
finished.  And  it  is  thereby  direct- 
ed, that  the  expense  of  building 
such  party-wall  shall  be  estimated 


af(er  the  rate  of  7t  1^  by  the 
rod,  for  the  new  brick-work,  de- 
ducting  thereout  after  the  rate  of 
twenty-eight  shillings  by  the  rod, 
for  the  materials  (if  any)  of  sq 
much  of  the  old  wall  as  did  belong 
to  such  adjoining  building  or 
ground,  and  also  idfter  the  rate  of 
two-pence  by  the  cubical  foot  for 
the  materials  (if  any)  of  so  much 
of  the  old  timber  partition  as  did 
belong  to  such  adjoining  building 
or  ground;  and  that,  within  ten 
days  after  such  party-wall  shall  be 
so  built ^  or  so  soon  after  as  conve- 
niently may  be,  such  first  builder 
or  builders  shall  leave,  at  such  ad- 
joining house  or  building,  a  true 
account,  in  writing,  of  the  number 
of  rods  in  such  party- wall,  for 
which  the  owner  or  owners  of  such 
adjoining  building  or  ground  shall 
be  liable  to  pay,  &c.  &€." 
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1828.  defendant  to  move  to  enter  a  nonsuit,  in  case  the  Court 
should  be  of  opinion  that  the  objections  taken  at  the  trial 
were  well  founded. 

J|^r»  Seijeant  JVUde,  in  the  last  Michaelmas  Term,  ac- 
cordingly obtain^  a  rule  nisi,  that  this  verdict  might  be 
set  aside,  and  a  nonsuit  entered ,  or  a  new  trial  had;  and 
submitted,  that  it  was  improperly  left  to  the  Jury  to  ssy, 
whether  the  defendant  could  be  considered  as  the  owner 
of  the  improved  rent,  from  the  time  Gubbjfs  house  was 
begun  to  be  buUt,  until  the  day  on  which  he  parted 
with  all  his  interest  to  Goodwin.  It  should  have  been 
left  to  them  to  say,  whetlier  the  wall  had  been  cut  into 
or  used  by  the  defendant  before  that  day;  for,  although 
the  premises  adjoining  the  plaintiflTs  house,  might  have 
been  begun  to  be  built,  yet  the  liability  to  contribute  only 
attaches  on  a  party's  using  or  cutting  into  the  wall;  and 
the  defendant  was  employed  to  build  the  house  for 
Gubby,  to  whom  he  had  agreed  to  let  the  land  on  which 
it  was  built,  for  20/.  a-year.  The  case  oi  Peck  v.  Wood  {a) 
established  the  principle,  that  the  owner  of  the  improved 
rent,  and  not  of  the  ground  rent,  is  liable  to  pay  the  ex- 
penses of  a  party-wall,  under  the  act ;  and  the  defend- 
ant cannot  be  considered  as  the  owner  of  such  improved 
rent,  within  the  act.  The  house  was  built  by  him  for 
Gubby;  and  the  improved  rent,  which  is  the  rent  of  the 
b^fuse  when  completed,  belonged  to  Gubby,  and  the  de- 
fendant wa9  merely  entitled  to  a  ground  rent.  The  rent 
of  land  demised  on  a  building  lease,  can  only  be  improv- 
ed by  the  erection  of  buildings  thereon,  the  owners  or  occu- 
piers of  which  alone  are  liable  to  contribution.  BesideSi  the 
defendant  was  not  the  party  who  was  to  derive  an  advantage 
from  tlie  wall ;  but  Gubby,  for  whom  the  house  was  built  It 
would  therefore  be  most  unjust  that  the  former  should  be  li- 

(«)  5  Term  Rep.  130. 


■» 


'Mr.  Serjeant  SpanJHe,' and  Mr.  Serjeant  Storki,  now 
shewed  cause.  The  wall  in  question  was  a  tn^iden  wall, 
both  houses  being  new.  By  the  41st  section  of  the  sta- 
tute 14  Geo.  3,  the  liability  of  the  party  who  shall  be  enti- 
tled to  the  improved  rent^  attaches  at  the  time  the  wall  is 
first  cut  into  or  used ;  for  that  section  directs  that  the  pro- 
portional part  of  the  expense  shall  be  paid  to  the  person 
at  whose  cost  the  wall  is  built^  in  respect  of  every  such 
party-wall  to  any  house^  whereunto,  at  the  time  of  build- 
ing the  same,  no  other  house  or  building  is  adjoining,  so 
soon  as  such  party-wall  shall  be  first  cut  into  or  made  use 
of;  and  here,  the  defendant  had  used  the  wall  before  he 
parted  with  his  interest  in  the  house,  as  it  was  proved  to 
have  been  covered  in  before  he  assigned  it  to  Ooodwin. 
Although  the  defendant  built  the  house  for  ChiSby,  yet, 
as  he  was  entitled,  under  the  agreement  he  had  entered 
into  with  him,  to  a  beneficial  and  increased  rent,  viz,  a  rent 
of  20/.  a-year,  he  must  be  considered  as  the  owner  of  the 
improved  rent,  within  the  meaning  of  the  act.  When  the 
plaintiff's  wall  was  first  cut  into  at  the  erection  of  the  ad- 

(a)  2  Taunt.  62. 
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able  to  the  expense  of  building  it.  In  Philp  v.  Dofmii  (far),  1«28. 
it  was  decided,  that,  before  an  action  can  be  brought  to 
recover  a  proportion  of  the  expenses  of  building  a  party- 
waU,  the  accounts  prescribed  by  the  41st  section  of  the  act 
must  be  delivered,  whether  the  house  be  occupied  by  the 
owner  or  by  a  tenant;  and  a  formal  demand  of  the  money 
must  be  made  twenty-one  days  before  the  action  is  brought. 
That  section  requires  the  account  to  be  given  within  ten 
days  after  the  completion  of  the  wsAli  and  here,  as  the 
wall  was  completed,  and  the  estimate  made,  in  Deeember, 
1820,  but  not  given  to  the  defendant  urttil  June,  1826,  it 
was  clearly  too  late.  The  estimate  ought,  at  all  evehts,  to 
have  been  famished  to  the  defendant  before  he  parted 
with  hk  interest  to  Oooditini 
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joining  house^  the  defendant  was  the  only  person  who  could 
claim  an  improved  rent«  and  to  that  he  was  clearly  en- 
titled under  the  agreement  with  Gubby.    It  was^  therefore, 
properly  left  to  the  Jury,  to  say  who  was  the  proprietor  of 
the  house  adjoining  the  plaintiff's,  or  to  be  considered  as 
the  owner  of  the  improved  rent,  at  the  time  that  house  was 
begun  to  be  built,  and   the  plaintiff's  wall  first  cut  into 
or  used*    At  all  events,  the  defendant  must  be  consid- 
ered  as  the  owner  of  the  improved  rent,  by  relation. 
He  originally  took  the  ground  under  a  lease  from  the  Mar- 
quis of  Northampton^  at  5/.  a-year,  for  the  purpose  of 
building  on  it.     He  agreed  to  underlet  part  of  it  to  the 
plaintiff,  a  stranger,  at  a  reserved  and  increased  rent,  m. 
SO/,  a-year,  to  which  he  was  beneficially  entitled.     He  was 
also  entitled  to  receive  the  same  sum  from   Gmbby^  at 
the  time  his  house  was  begun  to  be  built.     If  he  had  not 
agreed  to  demise  to  Gubby ^  there  can  be  no  doubt  of  his 
liabUity ;  and  although  he  built  the  house  for  Gubby ^  he  had 
not  parted  with  his  interest  in  the  property  until  the  assign- 
ment to  Goodwin^  when  the  wall  of  the  plaintiff  had  been 
used,  and  the  house  adjoining  roofed  or  covered  in.    In 
Songster  Y.  Birkhead  (a),  it  was  held,  that,  if  a  lessee  of  a 
house,  at  rack  rent,  underlet  it  at  an  advanced  rent,  he  is  to 
be  considered  as  the  owner  of  the  improved  rent ;  and  here 
the  defendant  was  entitled  to  claim  an  advanced  rent  from 
Gubby.    In  SouthcUl  v.  Leadbetter  (6),  Lord  Kenyan  txidi 
Mr.  Justice  BuUer  seemed  to  be  of  opinion,  that  persons 
who  take  leases  at  small  rents,  and  afterwards  improve 
the  estates,  so  as  to  increase  their  value,  should  be  liable 
to  contribution;  and  in  Beardmore  v.  Fox  (c),  it  was  held, 
that,  although  the  tenant  had  improved  the  house  demised, 
the  lessor  of  the  premises  at  rack  rent  (there  being  no 
other  person  entitled  to  any  kind  of  rent)  was  liable  to 
contribute,  and  not  the  lessee.    But  those  cases  are  dis- 

(a)  1  Bos.  &  Pul.  dOd.     (6)  3  Term  Rep.  458.     (c)  8  Term  Rep.  214. 
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tingiaiduible  from  the  presenti  as  they  tfXittetta'oU  ftattfr        1828. 
walls,  between  two  houses  idready  butk^  mr  |Nitted  (dcrtm  ' 

and  rebtdlt,  and  not  ta  a  wall  where  no  oth«r  home  wiisad-  ». 

joinhig  at  the  time  the  "party- wall  was  out^into  dt  made  vnfd 
of. — With  respect  to  the  objection  as  tot  tli!^iiotiee»3iioiie 
eould»  under  the  chrcumstances,  have  beeai  teqameAiW^ 
could  the  estimate  have  been  left  at  tbO'SM^^o^bfi^iluHtti, 
widun  ten  days  after  the  party^waU  was  bnilt/'^s  thtni  was 
no .  sudi  house,  nor  any  perscm  liable,  on  whom  it  boM 
hare  been  served.  In  Philp  y«  DoMaU^  the|>lainitaff4Md 
taken  down  ati  old  party^wall  which  stood  between  hisjwfn 
house  and  the  contiguous  hoMse  of  Ae  defendant,/  aild 
built  a  new  party-wall  in  the  room  of  it.  Herej  however, 
no  notice  coold  be  giveoi  till  the  acyoiitingrhouae  was  buBt; 
and  the  statute:  does  notisbsobitely  joequire  tboi  estimate  to 
be  left  within  ten  days^  but  as  sioon  afto?  as  '.osnveniently 
May  be;  and  the  plaintiff  could  nofc  ascertain  )»4Kther  the 
defendant  or  Gubby  was  liable  to  contribute.  'The  oasei  bf 
ReaJingi  v.  Bammrd  (a)  is  dedaive  to  ahiM  tfiat  it/  wai'  not 
necessary  for  the  plaintiff  to  demand  the  exact  dum,  or  the 
price. fixed  by  the  statute.  >.*  •/   • 

.  Mr.  Serjeant  Wikk,  in  support  of  the  ruIie»-^The  quds- 
tisn  hit  to  the  Jury  was,  who  was  the  owner  or  {Mroprietor 
of  the  house  adjoining  the  plaintiff's,  at  the  time  it  was  be- 
gun to  be  built,  and  not  when  the  wall  was  first  cut  into  or 
made  use  of;  or,  in  other  terms,  who  was  the  owner  of ^the 
impipved  rent  till  the  SOth  September ^  1820,  when  the  de- 
fendant  assigned  his  interest  to  Goodwin;  whereas^  >  it 
should  have  been  left  to  them  to  say,  who  wss  the  owner 
of  the  improved  rent  at  the  time  the  wall  was  first  used 
or  cut  into.  The  defendant  had  then  parted  with  his  in- 
terest to  Gubby;  and,  having  been  merely  employed  by  him 
to  buUd  the  house,  he  was  not  liable  to  be  charged  with  Ae 

(«)  lM4od.&Malk-.7I.  '     . 
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1828.         expenses  of  erecting  the  wall;    and  the  plaintiff  should 
^  /  have  made  a  demand  on  Grubby  for  contribution.    Al- 

«•  though   Gubby  took  only  an   equitable    interest   under 

the  agreement,  yet  the  defendant's  right  ceased.  In 
Taylor  v.  Reed,  Lord  Chief  Justice  Gibbs  said  (a) :  ^^  If  the 
plaintiff  had  shewn  an  agreement  for  a  lease,  I  think  she 
would  have  succeeded  in  bringing  this  within  the  case  of 
Peek  V.  Woodi*  and  here  there  was  such  an  agreement. 
In  order  to  make  the  defendant  liable,  the  plaintiff  should 
have  shewn,  not  only  that  he  was  the  owner  of  the  improved 
rent,  but  that  he  cut  into  or  used  the  plaintiff's  wall  for 
his  own  benefit,  as  such  owner;  whereas  he  had  ceased 
to  be  such  owner,  by  virtue  of  the  agreement  with  Qub* 
by. — It  has  been  said  that  the  notice  required  by  the 
41st  section  of  the  statute  does  not  apply,  as  there  was  no 
house  adjoining  the  plaintiff's  at  the  time  the  wall  in 
question  was  built,  nor  any  person  on  whom  it  could  have 
been  served ;  but,  if  it  were  not  given  within  ten  days  after 
the  completion  of  the  wall,  it  ought  to  have  been  left  with- 
in a  reasonable  time,  or  as  soon  after  as  conveniendy 
might  be ;  and  here,  the  defendant  having  agreed  to  let 
the  land  to  Gubby  before  the  house  was  built,  and  assign- 
ed all  his  interest  in  it  to  Goodwin  in  September^  1820, 
the  application  or  notice  by  the  plaintiff,  in  June^  18S6» 
was,  at  all  events,  too  late ;  and  more  particularly  so,  as  he 
must  have  known  that  the  defendant  had  agreed  to  let  the 
land  to  Gubby;  and  it  must  be  inferred  that  he  was  aware 
of  the  nature  of  Gubby' s  interest,  as  he  had  actually  ap- 
plied to  him  to  contribute  to  the  expense  of  building  the  wall 

Lord  Chief  Justice  Best. — At  the  trial,  I  entertained 
considerable  doubt  as  to  the  mode  in  which  I  should  direct 
the  Jury ;  for  the  statute  is  so  obscurely  worded,  and  its  jhto- 
visions  so  difficult  of  application,  that  it  is  impossible  &r  a 

(a)  6  Taunt.  260. 
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lawyer  to  understand  it ;  and  cases  have  been  constantly  |g28. 
occurring  on  its  construction.  I  therefore  stated  my  first 
impression,  and,  being  by  no  means  confident Jhat  it  was 
correct,  I  gave  the  defendant  leave  to  move  to  enter  a  Wilbok, 
nonsuit.  I  have  since  considered  the  case;  and,  if  the 
dates  be  attended  to,  it  appears  to  me  to  be  perfectly  clear. 
The  plaintifi*  built  his  house  in  1819.  There  was  then  no 
house  on  the  adjoining  property  in  which  the  defendant 
had  an  interest;  nor  was  there  any  person  to  whom  the 
plaintiff  could  deliver  an  account  or  estimate  of  the  work, 
within  ten  days  after  the  building  of  the  wall  in  ques- 
tion, as  required  by  the  act.  On  the  20th  Aprils  1820, 
the  Marquis  of  Northampton  granted  to  the  defendant 
a  lease  of  the  land  or  ground  on  which  the  plaintiff's 
house  was  built,  together  with  that  adjoining,  (which  the 
defendant  had  previously  agreed  to  take),  for  the  term  of 
ninety-five  years,  commencing  from  the  25th  March,  1820, 
at  the  annual  rent  of  5L  The  defendant  then  agreed  to 
underiet  to  the  plaintiff  the  ground  on  which  his  house 
stood,  for  the  whole  of  the  term,  at  the  annual  rent  of  20/* 
On  the  ^7th  June  in  that  year,  the  defendant  entered  into 
an  agreement  with  Gubby  to  demise  to  him  a  part  of  the 
ground  adjoining  the  plaintiff*s  house,  on  which  two 
messuages  were  to  be  built,  for  the  residue  of  the  term, 
at  the  like  annual  rent  of  20/.  In  Juljf,  therefore,  the 
defendant  was  entitled  to  receive  those  rents,  and  so  con- 
tinued till  the  30th  September  following,  when,  by  inden- 
ture, reciting  the  lease  from  the  Marquis  of  Northampton 
to  the  defendant,  and  the  agreements  with  the  plaintiff  and 
Gubby,  the  defendant  assigned  all  his  interest  in  the  pre- 
mises demised  by  that  lease,  and  all  buildings  since  erect-  ^ 
ed  thereon,  for  the  residue  of  the  term  of  ninety- five  years, 
subject  to  the  rent  of  5L  thereby  reserved,  and  to  the 
agreements  recited,  for  the  sum  of  1014/.  Although  there 
was  conflicting  testimony  as  to  the  time  when  Gubbys 
house  was  begun  to  be  built,  yet  it  was  clearly  proved  that 
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1S28.         it  was  roofed  or  covered  in  before  the  end  of  September ^ 
\  ^  when  the  defendant  assigned  his  interest  to    Goodwin. 

Collins  ° 

V.  The  defendant,  therefore,  was  the  owner  of  the  improved 

rent,  and  entitled  to  receive  it,  at  the  time  the  plain tiflTs 
claim  in  respect  of  the  party-wall  previously  erected 
by  him,  attached,  as  the  defendant  had  then  stipulated 
with  Gubby  to  receive  an  increased  or  improved  rent 
from  him,  of  the  annual  value  of  20/.  This  case;  there- 
fore, differs  from  those  to  which  we  have  been  refer- 
red, where  the  amount  of  the  improved  rent  had  not  been 
ascertained.  At  all  events,  the  amount  of  the  rent  to  be 
paid  by  Gubby  was  ascertained;  and  although  he  only 
took  an  equitable  interest  under  the  agreement;  he 
was  equally  liable  to  the  defendant  for  the  payment  of 
the  rent,  as  though  the  legal  interest  had  passed  to  hitn. 
It  was  not  necessary  that  the  defendant  should  be  in  the 
actual  receipt  of  the  rent;  for,  in  Stuart  v.  S9nith{a)f  the 
occupier  of  a  house  adjoining  another,  (between  which 
a  party-wall  was  proposed  to  be  built),  having  asked  a 
certain  sum  for  his  lease,  was  considered  to  be  the 
owner  of  the  improved  rent  within  the  act;  and  Lord 
Chief  Justice  Gibbs  there  said :  "  It  has  been  decided, 
that  where  a  tenant  has  a  beneficial  lease,  the  value  of 
which  has  been  considerably  improved,  he  is  to  be  consider- 
ed as  the  owner  of  the  improved  rent,  and  therefore  liable." 
That  appears  to  me  to  be  founded  on  reason  and  good 
sense ;  and,  although  it  is  extremely  difficult  to  get  at  the 
true  meaning  of  the  statute,  yet  the  intention  of  the  le- 
gislature appears  to  be,  that  a  party  who  has  a  mere  in- 
terest in  land,  or  is  only  the  occupier,  shall  not  be  called  on 
,  to  contribute,  but  that,  when  its  value  is  increased  by  the 
addition  of  houses  erected  thereon,  from  which  he  either 
receives,  or  is  entitled  to  demand  or  receive,  an  improved 
rent|  or  a  sum  beyond  what  the  ground  is  actually  wordi, 

(a)  2  Marsh,  435. 
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he  is  liaUe  to  be  charged.  Wheni  therefore^  is  he  liable  I89S. 
to  be  called  on  for  contribution? — not  when  he  may  be  in 
the  actual  receipt  of  the  rent,  but  when  the  party-wall  is 
first  cut  into  or  used;  for  he  is  immediately  benefited  by 
using  the  wall,  which  must  be  done  before  the  house  is 
completed  or  built^  or  the  improved  rent  can  be  realized 
or  received.  As,  therefore,  the  defendant  could  not 
have  received  the  rent  of  20L  a-year  from  Gubby,  unless 
he  had  cut  into  or  used  the  plaintiff's  party-wall,  I  am 
of  opinion  that  he  must  be  considered  as  the  owner  of» 
and  entitled  to,  the  improved  rent,  and  that  he  is  conse- 
quently liable  to  contribute  to  the  expense  of  erecting 
the  wall,  from  which  he  has  received  a  benefit. 

It  has  been  further  objected,  that  the  estimate  or  ac- 
count of  the  expense  of  building  the  wall,  or  a  notice 
thereof,  should  have  been  given  by  the  plaintiff,  within  ten 
days  after  the  wall  was  built,  according  to  the  provisions  con- 
tained in  the  41st  section  of  the  act.  But  I  am  of  opinion 
that  that  clause  does  not  apply  to  a  case  where  the  adjoin- 
ing ground  remains  vacant  at  the  time  the  wall  was  raised. 
If,  indeed,  Gubbt/s  house  had  been  building  or  built  at 
the  time  the  plain tiff^s  wall  was  erected,  I  should  have 
thought  the  notice  within  ten  days  a  condition  precedent 
to  his  right  to  recover  in  respect  of  such  wall ;  but  the  act 
is  not  confined  to  ten  days  after  the  building  of  the  wall; 
but  is  in  the  alternative,  within  ten  days,  or  so  soon  afler 
<u  conveniently  may  be.  That  must  be  taken  to  apply  to 
houses  subsequently  built,  or  where  there  are  no  adjoining 
buildings  for  which  the  owners  would  be  liable  to  contri- 
bute; and  it  is  for  the  Judge  who  tries  the  cause  to  consi- 
der whether  the  notice  was  given  within  a  reasonable  time, 
or.  as  soon  after  as  it  conveniently  might;  for  that  will 
depend  on  the  circumstances  of  each  particular  case. 
Here,  I  think,  the  plaintiff  gave  the  defendant  notice  as 
soon  as  he  reasonably  could,  as  the  latter  and  Gubby  were 
endeavouring  to  trick  him  for  six  years  previously ;  and,  in 
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1828.  point  of  fact,  thef  plaintiff  did  not  know  to  whom  the  no- 
tice ought  to  be  given.  The  estimate  applies  to  a  party- 
wall  only;  and  the  immediate  antecedent  refers  to  an  old 
party-wally  or  a  party-wall  of  an  adjoining  house  already 
built;  and,  putting  that  construction  on  the  act,  there  ia 
a  place  at  which  the  estimate  or  notice  may  be  left  within 
the  ten  days;  but  where  there  is  no  adjoining  house,  there 
is  no  owner  or  other  person  tD  whom  the  notice  can  be 
given.  Taking  it,  therefore,  that  the  notice  required  by 
the  clause  in  question  applies  only  to  an  old  party-wall,  or 
wall  of  a  house  already  built,  it  is  sufficient,  in  a  case  like 
the  present,  to  give  it  as  soon  after  the  wall  is  built  as  con- 
veniently may  be,  and  that  must  depend  upon  particular 
circumstances. 

Mr.  Justice  Park. — ^When  the  motion  for  leave  to  en- 
ter a  nonsuit  was  made,  the  main  objection  was,  that  it  was 
improperly  left  to  the  Jury  to  say,  whether,  under  the  14 
Geo.  3,  the  defendant  could  be  considered  the  owner  of 
the  improved  rent,  from  the  time  the  wall  of  Gubby^s  house 
was  begun  to  be  built,  until  the  30th  oi  September^  18^, 
when  he  assigned  all  his  interest  to  Goodwin,  I  have 
since  looked  at  the  statute  with  great  care  and  attention, 
and  am  of  opinion,  that  the  question  was  not  only  proper- 
ly left,  but  that,  on  the  facts  proved  at  the  trial,  the  de- 
fendant was  the  owner  of  the  improved  rent  within  the 
meaning  of  the  act.  He  having  a  lease  from  the  Marquis 
of  Northampton,  of  certain  ground  adjoining  the  plaintiff's 
house,  for.  the  term  of  ninety-five  years  from  the  &5tb 
March y  1820,  at  the  annual  rent  of  5/.,  in  the  month  of 
July  following,  entered  into  an  equitable  agreement  with 
Gubby  to  demise  part  of  the  ground  to  him,  at  the  yeariy 
rent  of  20/.  Although  he  did  not  part  with  his  absolute 
interest  in  the  premises  to  Goodwin  till  the  30th  SepUm* 
ber,  1820,  yet  in  the  mean  time  he  was  entitled  to  receive 
the  rent  of  201.  a-year  from  Gubby,  whose  house,  at  the 
time  of  the  assignment  to  Goodwin,  was  roofed  or  covered 
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in;  so  that  the  party-wall  in  question  must  have  been  pre-  1898. 
▼ioufily  used;  and  by  the  terms  of  the  4l8t  section  of  the 
statute^  the  contribution,  in  respect  of  the  wall,  was  de- 
mandable,  and  ought  to  have  been  paid,  when  such  wall 
was  first  cut  into  or  made  use  of. — ^With  respect  to  the  es- 
timate or  notice  required  by  the  act  to  be  given  within  ten 
days  after  the  wall  is  built,  I  concur  with  my  Lord  Chief 
Justice  in  thinking  that  it  does  not  apply  to  a  case  where 
there  was  no  adjoining  house  at  the  time  the  wall  was  finish- 
ed ;  and,  consequently,  that  here  it  was  sufficient  for  the 
plaintiff  to  give  it  as  soon  after  the  Wall  was  built  as  conve- 
niently might  be,  or  within  a  reasonable  time;  which,  un- 
der the  circumstances,  appears  to  me  to  have  been  done. 

Mr.  Justice  Burrouoh  concurred. 

Mr.  Justice  Gaselee. — It  has  been  admitted,  that  the 
wall  in  question  was  cut  into  or  used  between  the  months 
o{  July  dindi  September f  18^0;  and,  during  that  period,  the 
defendant  was  entitled  to  receive  an  improved  rent  of  20/. 
a-year,  which  he  had  reserved  from  Gubby.  It  therefore 
appears  to  me  to  be  unnecessary  to  enter  into  the  question 
as  to  the  liability  of  a  party  who  has  a  mere  beneficial  in- 
terest, or,  as  in  Taylor  v.  Reed,  where  the  defendant 
asked  a  certain  sum  for  his  lease ;  in  which  case  Lord 
Chief  Justice  Gibbs  thought  that  he  was  to  be  consider- 
ed as  the  owner  of  the  improved  rent  within  the  act.  In 
Lambe  v.  Hemans  (a),  it  was  held,  that  the  assignee  of  the 
lessee  of  premises,  at  a  fixed  rent,  which  he  considerably 
improved,  and  rendered  of  greater  annual  value,  was  not 
the  owner  of  an  improved  rent  within  the  statute;  but  Lord 
Chief  Justice  Abbott  there  said,  "  It  is  to  be  observed, 
that  the  words  of  the  act  are,  *  owner  of  the  improved 
rent,'  and  not  *  owner  of  the  improved  value;'"  and  here 
the  defendant  was  the  owner  of  the  improved  rent  at  the 

(a)  2  Barn.  &  Aid.  A^T. 
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time  the  wall  itna  first  used.  I  at  first  felt  some  diffieul^ 
as  to  the  t^n  days'  notice  of  the  estimate,  as  required  by 
the  41  st  section  of  the  statute;  but  I  do  not  think  it  ap* 
plies  to  a  case  where  there  is  no  adjoining  house  or  build- 
ing at  the  time  the  wall  was  erected  or  built,  but  only  to  a 
party-wall  between  two  houses  erected  at  the  same  time,  or 
ta  an'old  one  pulled  down  and  rebuilt*  Here  the  plaintiff 
cotild  not  ascertain  who  might  be  the  owner  of  the  improTed 
reht  of  tiie  adjoining  house  at  the  time  his  wall  waa  comr 
pleted;  neither  was  there  any  person  with  whom  the  esti^ 
mate  of  the  expense  could  be  left;  and  although  it  has 
been  said  that  the  notice  should  have  been  giTen  ix>  Gub-^ 
by  when  he  entered  into  the  agreement  with  the  defendant; 
yet  not  he,  but  the  defendant,  was  the  owner  of  an  im^ 
proved  rent  at  the  time. 

•Rule 


Friday  ^ 
April  25tA. 

A  defendant  in 
replevin  having 
taken  no  pro- 
ceedings in  the 
suit  for  more 
than  a  year  and 
a  half  after  en- 
tering his  plaint 
in  the  County 
Court:— Held, 
to  amount  to  a 
breach  of  the 
condition  of  the 
replevin-bond, 
to  prosecute  the 
suit  with  effect 
and  without  de- 
lay, although 
Judgment  of 
noitprot  had  not 
been  signed  by 
theplaintiffi 


AjtPoRD,  AfesSgnee  of  Clutterbuck,  Esq.  c.  Perrett. 

X  HIS  was  an  action  brought  by  the  plaintiff,  as  assignee 
of  the  sheriff  of  Wilts,  on  a  replevin-bond.  The  declara- 
tion sel  out  the  condition  of  the  bond,  which  was,  that,  if  the 
defendant  appeared  at  the  then  next  County  Court  to  be 
holden  for  the  county  of  Wilts,  on  &c.,  and  then  and 
there  prosecuted  his  suit  with  effect  and  without  delay, 
against  the  plaintiff,  for  taking  and  unjustly  detaining  his 
goods  and  chattels,  &c.,  the  bond  should  be  void.  The 
plaintiff  then  alleged  that  the  defendant  did  appear  pursu- 
ant to  the  condition  of  the  bond ;  but,  notwithstanding  such 
proceedings,  he  did  not  prosecute  his  suit  in  the  condition 
mentioned,  with  effect,  against  the  plaintiff,  according  to 
the  tenor,  effect,  and  meaning  of  the  condition,  but  therein 
failed  and  made  default.  The  defendant  pleaded,  first, 
non  estjactum  ;  secondly,  that  the  defendant  did  appear 
at  the  then  next  County  Court  for  Wilts,  and  did  then  and 
there  prosecute  his  suit  with  effect  and  without  delay, 
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against  the  plaintiff,  according  to  the  condition  of  the  l^SL 
bond ;  and  lastly,  that  the  defendant  duly  appeared  and 
prosecuted  his  suit  in  the  condition  mentioned,  according 
to  the  form  and  effect  of  the  condition  in  that  behalf, 
and  which  suit  was  still  pending  and  undetermined.  The 
plaintiff  joined  issue  on  the  JirH  and  shcand  pleas ;  and  re* 
plied  to  the  last, — that  the  defendant  did  not  prosecute 
his  suit  in  the  condition  mentioned,  according  to  the  form 
and  effect  of  the  condition,  in  manner  and  form  as  in  the 
last  plea  alleged. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 
Assises  for  the  county  of  Wilis,  the  County  Clerk  proved 
that  the  defendant  entered  his  plaint  on  the  19th  July, 
1896,  to  which  the  plaintiff  appeared  on  the  Sdth,  being 
the  next  County  Court;  that  no  proceedings  were  taken, 
by  eidier  party  till  Fehruary,  18S7,  when  the  replevin- 
bond  was  delivered  up  to  the  under-sheriff,  to  be  as- 
signed  to  the  plaintiff;  that  the  defendant  had  taken  no 
step  in  the  cause  from  the  time  of  entering  his  plaint,  un- 
til the  13th  Fehruary  last,  when  he  applied  to  the  witness 
to  enter  continuances,  and  proceed  with  the  cause;  which 
the  latter  (refused,  as,  after  the  intervention  of  three  full 
County  Courts,  without  any  proceedings  by  either  jparty 
being  taken,  in  a  suit  previously  pending,  he,  by  the  prac- 
tice of  the  Court,  considered  that  the  cause  was  settled  or 
determined ;  and  he  had  previously  refused  an  application 
by  the  plaintiff*8  attorney  to  nonpros  the  plaint,  for  the 
same  reason,  viz.  that  he  considered  that  the  suit  was  no 
longer  pending. 

For  the  defendant — the  predecessor  of  the  County  Clerk 
was  called,  who  stated,  that  he  held  the  office  fifly  years 
ago,  and  that  during  the  whole  of  his  practice,  continuances 
of  a  replevin  suit  were  entered  from  time  to  time  in  the 
County  Court  books,  and  that  no  such  suit,  of  however 
long  standing,  was  considered  to  be  out  of  Court,  without 
either  a  rule  to  discontinue,  or  nonpros  entered,  for  that 
purpose,  in  full  Court;  and  that  continuances  might  be 


47S  CASTES  IN  EASTER  TERM, 

iS28.  entered  at  any  time  till  such  rule  was  obtained^  although  he 
did  not  recollect  that  judgment  of  nonpros  had  been  signed, 
when  continuances  had  not  been  entered  for  so  long  a 
period  as  in  the  present  suit. 

The  learned  Judge  being  of  opinion  that  the  defendant 
had  not  prosecuted  Bis  suit  without  delayi  the  jury  found 
a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Wilde  now  applied  for  a  rule  ntM^  that  this 
verdict  might  be  set  aside^  and  a  verdict  entered  for  the 
defendant  instead  thereof,  or  that  the  judgment  might  be 
arrested.  First,  the  replication  is  bad  in  substance,  as 
it  does  not  traverse  the  allegation  in  the  plea,  that  the  suit 
was  still  pending ;  and,  by  the  issue  taken  on  that  plea,  it 
must  be  conndered  as  if  the  suit  was  not  determined.  In 
Brackenburjf  v.  Pell  (a),  it  waa  held  to  be  a  good  plea  to 
an  action  on  a  replevin-bond,  conditioned  for  the  defendant 
to  prosecute  the  replevin  stiit  with  effect,  that  the  defen- 
dant did  prosecute  his  suit,  which  was  still  depending  and 
undetermined;  and  that  such  plea  was  not  avoided,  by  re- 
*  plying  that  the  defendant  did  not  prosecute  his  suit  as  in 
the  plea  mentioned,  but  wholly  abandoned  the  same,  and 
that  the  suit  was  not  still  depending;  without  shewing  how 
it  was  determined  and  ceased  to  depend.  So  here,  the  last 
plea  stated  that  the  suit  was  still  pending,  and  the  rei^"* 
cation  merely  took  issue  on  the  fact  that  the  defendant  did 
not  prosecute  his  suit  according  to  the  condition  of  the 
bond.  That,  therefore,  was  an  immaterial  issue,  and  the 
defendant  is,  consequently,  entitled  to  have  a  verdict  enter* 
ed  for  hrm.'^Secondlt/,  it  was  impossible  for  the  learned 
Judge  who  tried  this  cause,  to  say,  what  the  practice  of 
the  County  Court  for  Wilts  might  be,  or  whether,  if  no 
step  had  been  taken  in  a  suit,  by  the  parties,  after  three 
County  Courts  had  elapsed,  they  had  been  guilty  of 
such  delay  as  that  the  cause  might  be  considered  out  of 

(a)  12  East,  585. 


4 


Mr.   Justice  Park  and  Mr.  Justice   Buerough  con- 
curredt 

Aflr.  Justice  Gaselee. — It  was  quite  clear,  from  the 
evidence  of  the  County  Clerks^  that  the  defendant  had  not 

(a)  9  B.  Moore,  430,   S.  C.  2  (6)  See  Fanthawe  v.  Heard,  I 

Bing.  26d.  Moore  &  P.  191. 
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Court,  or  determined.  While  a  suit  is  In  existence,  it 
must  be  inferred  that  it  has  been  prosecuted  properly  and 
effectually ;  and  here  it  does  not  appear  on^  the  face  of  the 
record,  that  the  suit  was  en4ed  or  determined.  In  the 
late  case  of  Elwarthy  v.  Bird  (a),  it  was  decided  that  a 
suit  can  only  be  discontinued  in  a  legal  mode,  and  that 
it  is  incumbent  on  a  party  who  seeks  to  set  up  a  discon- 
tinuanccy  to  shew  that  the  suit  was  determined  according 
to  law  (6). 

Lord  Chief  Justice  Bsst. — I  am  of  opinion  that  there  is 
no  pretence  for  this  motion.  The  real  issue  to  be  tried, 
was,  whether  or  not  the  defendant  had  prosecuted  his  suit 
without  delay.  The  Jury  have  found  that  he  had  not,  and 
their  verdict  appears  to  me  to  be  proper,  and  is  conclusiye. 
As  to  whether  the  pleadings  are  properly  framed  or  not,  I 
Abstain  from  giving  any  opinicm ;  but  I  am  quite  dear  that 
there  is  no  ground  to  arrest  the  judgment.  The  defendants 
should  have  demurred  specially  to  the  replication,  as  was 
done  in  Brcu:Jcenl/Ury  v.  PeU;  but,  from  the  evidence  of  the 
County  Clerks,  it  is  clear  that  the  defendant  had  not  pro-? 
ceeded  according  to  the  course  and  practice  of  the  Court. 
K  the  plaintiff  had  replied  that  the  cause  was  ended  and 
determined,  there  would  have  been  no  difficulty ;  as,  if  a  par- 
ty sue  out  a  writ  and  take  no  further  proceedings  for  a 
twelvemonth,  the  cause  is  out  of  Court.  The  verdict  is  con- 
sistent with  the  issue  as  to  whether  the  defendant  had  or 
had  not  been  guilty  of  delay  in  prosecuting  his  suit. 
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prosecuted  his  suit  without  delay.  The  plaint  was  entered 
in  July^  1826,  and  no  application  was  made  by  the  de- 
fendant to  enter  continuances,  until  more  than  a  year  and  a 
half  afterwards;  and  the  County  Clerk  then  in  office  stated 
that  he  considered  the  practice  to  be — that  a  cause  was  out 
<^  Coiurt  after  three  Courts  had  elapsed  without  any  pro- 
ceedings being  had ;  and  although  his  predecessor  said, 
that  continuances  might  be  entered  at  any  time  till  a  plaint 
was  nonprossed;  yet  he  admitted  that  he  had  never  known 
a  nonpros  to  be  signed  imder  such  circumstances.  The 
third  plea  was  in  effect  double,  as  it  alleged,  ^r«/,  that  the 
defendant  appeared  and  prosecuted  the  suit  according  to 
the  condition  of  the  bond ;  and  secondly,  that  the  suit  was 
still  pending:  and  the  plaintiff  could  not  traverse  both. 
But  the  issue  the  jury  had  to  try,  was,  whether  or  not  the 
defendant  :had  been  guilty  of  delay  in  prosecuting  his  suit, 
and  they  were  warranted  by  the  evidence  in  finding  in  the 

afflrmativcr 

Rule  refused* 


Friday, 
April  25th. 

One  of  several 
|oint>teiuints 
may  lign  a  war- 
rant of  distress, 
and  appoint  a 
bailiff  to  distrain 
foir  rent  due  to 
all,  unless  the 
others  txpnnly 


Robinson  r.  Hoffman. 

jL  his  was  an  action  of  replevin  for  taking  the  plaintiff's 
goods.  The  defendant  made  cognizance  as  bailiff  of  Hen- 
ry Marchani,  the  elder,  Samuel  CuUum,  and  Stephen  Cut- 
lum,  for  35/.,  being  one  quarter's  rent  in  arrear  to  them, 
under  a  demise  by  them  to  the  plaintiff  of  a  house,  at  the 
yearly  rent  of  140/.,  payable  quarterly.  The  plaintiflf 
pleaded,  first,  non  tenuit;  secondly,  no  rent  in  arrear; 
and  lastly,  that  the  defendant  wa»not  bailiff,  as  in  the  cog- 
nizance alleged:  on  which  issues  were  joined.  At  the 
trial,  before  Lord  Chief  Justice  Best,  at  Westminster,  at 
the  Sittings  after  the  last  Trinity  Term,  it  appeared, 
that  the  plaintiff  held  the  premises  in  question  under  a 
lease,  dated  the  27th  July,  1825,  and  executed  by  Henry 


•-  »■  t 


Mr.  Seijeant  Storks^  in  the  last  MichaehnasTerm,  accord- 
ingly obtained  a  rule  nisi,  and  submittedi  that,  as  Marchani, 
the  elder,  Samuel  Cullum,  and  Stephen  CuUum,  were  de- 
scribed as  surviving  trustees  in  the  leasej  they  must  be  con- 
sidered as  joint-tenants.  And  iaPuUen  ▼.  Palmer{a),itifHS 
held,  that  one  joint-tenant  may  distrain  for  the  whole  rent 
due,  without  any  authority;  but  that  he  cannot  avow  aIone» 
as  in  his  own  right,  but 'must  make  cognizance  as  baiHff 
to  the  rest  So,  in  Leigh  v.  Shepherd  {b),  it  was  decided, 
tbat  one  of  several  co-heirs  in  gavelkind  may   distrain 

(a)  3  Salk.  207:  S.  C.  5  Mod.         (ft)  5  B.  Moore,  297;*  S.C.  2 
72.  Brod.  &  Bhif  466.    • 
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Marehani,  the  elder,  Samuel  CfuUum,  tad  St^hen  CuIRm, 
as  the  lessors,  and  in  which  they  were  described  as  surViv-      R^rtniWK 
ihg  trustees  under  the  will  of  John  Ctdbtm^  deceased;  lind  '• 

that  the  warrant  of  distress  wa^  sign^  \rf  Henry  Mar» 
chant,  the  elder,  alone,  as  landlord  of  the  premises,  autho*' 
rising  a  distress  for  24/.  10^.  only.— For  the  plaintiff,  i9a^^l 
CuBum  was  called  as  a  vritness,  who  MAtdj  that  lie 'trte 
applied  to  by  Marchantf  the  elder,  to  sign  the  warrktit'of 
distre^,  but  that  he  declined  to  do^,  because  he  under- 
stood that  thb  rent  was  due  to  a  person  of  the  name  of 
WiUaM ;  and  that  he,  CuUum,  had  not  since  rec^^nix^ 
ed  or  adopted  Marchanfs  act,  in  authorising  the  diartress 
to  be  made  on  the  plaintiff.  It  was  then  objected,  that, 
as  the  wairant  of  distress  was  only  s^ed  by  Marehani, 
the  elder,  it  did  not  constitute  the  defendant  the  baiKff 
of  the  three  lessors  named  in  the  cogniztace.  His  Lbrd^^ 
6hip,  without  intimating  any  opinibh;  dfahect^  a  verdict 
to  be  entered  for  the  pkuntiff,  reserving  to  the  defen- 
dant leave  to  set  it  aside,  and  that  a  nonsuit,  or  a  verdict 
for  him,  might  be  entered  instead  thereof,  in  case  the 
Court  should  be  of  opinion  that  the  objection  was  well 
founded. 
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for  rent  due  to  himself  and  his  co-heirS|  without  an  express 
authority  from  them  to  do  so;  and  that  an  avowry  byhim^ 
V.  •  in  his  own  right,  and  a  cognizance,  as  the  bailiff  of  the 
others,  is  sufficient,  without  averring  any  authority  fit>m 
them  to  distrain. 


Mr.  Serjeant  Wilde  now  shewed  cause.  Although  one 
joint-tenant  may  distrain  alone,  and  avow  in  his  own  right, 
and  make  cognizance  aa  bailiff  of  the  others ;  yet  he  can* 
not  appoint  or  depute  a  bailiff  for  them,  nor  authorize  him 
to  distrain  for  rent  due  to  all,  if  all  do  not  assent.  In  the 
Year  Book  {a)  it  is  said,  that,  if  a  man  take  cattle,  claiming 
property  to  himself  as  an  heriot,  and  the  lord  afterwards 
agree  to  the  taking  for  services  due  to  him,  yet  the  former 
cannot  be  said  to  be  his  bailiff  at  the  time  of  the  taking.  The 
distinction  is,  whether  or  not  the  companions  of  the  joints 
tenant  distraining,  adopt,  or  dissent  from,  his  act,  at  the 
time.  At  all  events,  the  latter  must  make  cognizance,  as  bail- 
iff of  the  others,  and  not  depute  another  to  act  in  his  stead. 
Another  distinction  may  be  taken,  between  a  notice  to  dis- 
train, and  a  warrant  of  distress,  as  the  latter  confers  an  ex- 
press authority,  under  which  the  party  is  entitled  to  act; 
and,  if  the  question  were,  whether  he  acted  as  bailiff  or 
not,  the  production  of  the  warrant  would  be  sufficient  evi- 
dence of  his  authority.  In  Leigh  v*  Shepherd^  it  was  as- 
sumed that  the  co-heirs  assented  to  the  distress,  as  it  only 
appeared  at  the  trial  that  the  defendant  was  not  authorixed 
by  one  of  them  to  distrain  for  his  proportion  of  the  rent,  but 
that  he  was  authorized  by  the  others.  Here,  however,  Sa^ 
muel  Cuttttm,  one  of  the  lessors,  expressly  refused  to  sign  the 
warrant  of  distress,  or  afterwards  recognize  the  act  of  Mar* 
chants  the  elder,  who  thereupon  executed  the  warrant  in  his 
own  name  alone,  by  which  the  interests  of  the  three  lessors 
were  severed ;  and  he  only  authorized  the  defendant  to  dis- 

(a)  7 Hen.  4,  fol.  34,  pi.  1;  Vm.  Abr.  tit.  "Bailiff,"  B.  1. 
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train  for  £4/.  10s. ;  and  if  so,  the  cognizance  for  SBL  can* 
not  be  supported. 

Mr.  Serjeant  Storks ,  in  support  of  his  rule.  If  one  joints 
tenant  may  distrain  for  rent  in  arrear  to  him  and  his  co- 
tenants,  and  avow  in  his  own  name,  and  make  cognizance 
as  bailiff  to  t^em,  without  their  authority  or  assent,  it 
must  be  assmned  that  he  might  do  so  although  one  might 
dissent;  and  it  is  immaterial  whether  the  distress  were 
made  by  him,  or  by  his  agent  or  bailiff.  If  so,  the  warrant 
of  distress  in  this  case  does  not  negatiTe  the  issue  the 
Jury  had  to  try.  The  defendant  made  cognizance,  as 
bailiff  of  three  joint-tenants,  which  the  plaintiff,  in  his  last 
plea  in  bar,  denied;  but  he  could  not  negative  the  title  of 
the  lessors ;  and,  on  the  production  of  the  lease,  it  appear* 
ed  that  the  plaintiff  held  under  three  persons  as  surviving 
trustees,  or  joint-tenants ;  and  payment  of  rent  to  one  is 
equivalent  to  a  payment  to  alL  In  Leigh  v.  Shepherd,  the 
distress  was  made  by  one  of  several  co-heirs  in  gavelkind, 
between  whom  the  lands  of  the  ancestor,  by  that  particu** 
lar  custom,  are  equally  divided ;  and  in  that  case  a  dim* 
tinction  was  taken  between  the  rights  of  co-parceners,  aiujl 
joint-tenants,  and  it  was  admitted  that  the  latter  had  legal 
rights  and  remedies  of  their  own,  as  a  joint-tenant  has  an 
entirety  in  the  whole  estate:  and  Lord  Chief  Justice 
Dallas f  in  delivering  the  judgment  of  the  Court,  adopted 
a  dictum  in  the  Year  Book,  15  Hen.  7,  fol.  17,  viz.  that  if 
two  men  have  a  joint  rent,  and,  the  rent  being  in  arrear, 
one  distrain,  and  the  tenant  bring  replevin,  be  ought  to 
make  avowry  and  cognizance  as  bailiff  of  his  companions; 
and,  because  he  has  an  interest  in  the  rent,  his  being  baH^ 
is  not  traversable.  It  would  be  highly  inconvenient,  if  <me 
of  several  joint-tenants  could  not  distrain,  although  one 
only  might  dissent;  for  they  are  all  clothed  with  the 
same  rights.  Here,  however,  there  was  no  express  dis* 
sent  by  CuUum;  for  he  merely  stated  that  he  had  declined 
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1828.  signing  the  warrant  of  distress,  as  he  had  understood  that 

"    "  the  rent  was  due  to  another  person. — With  respect  to  the 

V.  alleged  variance,  between  the  amount  of  the  rent  mentioned 

HoFFMAK.  .^  ^^  warrant  of  distress,  and  that  named  m  the  cogni- 

zance,  it  is  perfectly  immaterial,  as  a  party  may  distrain 
for  one  sum  and  avow  for  another,  and  is  not  to  be  bound 
by  a  notice  or  warrant  of  distress. 

Lord  Chief  Justice  Best. — ^When  this  objection  was 
raised  at  Nisi  Prius,  I  expressly  abstained  from  giving  any 
opinion.  I,  at  first,  considered  that  there  was  an  express 
dissent  by  Samuel  CuUum  to  authorize  the  distress;  but  I 
cannot  now  collect  from  his  testimony,  as  it  appears  on 
my  notes,  that  such  was  the  case.  He  merely  stated  that 
he  had  declined  to  sign  the  warrant  of  distress  on  the 
plaintiff,  as  he  understood  that  the  rent  was  due  to  an- 
other person.  It  is,  therefore,  unnecessary  to  consider  the 
effect  of  an  express  dissent,  as  CuUum  left  his  co-tenant 
Marchantf  the  elder,  in  the  same  situation  as  the  co-heir 
in  gavelkind  stood  in  Leigh  v.  Shepherd;  to  the  authority 
of  which  I  entirely  subscribe,  and  by  which  this  case  must 
be  governed. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  con- 
curred in  the  judgment  of  the  Court,  deUvered  by  Lord 
Chief  Justice  Dallas,  in  Leigh  v.  Shepherd.  We  took  un- 
wearied pains  in  that  case  before  we  arrived  at  a  decision; 
as  we  thought  the  question  raised,  which  was  most  fully 
and  ably  argued,  was  one  of  doubt  and  moment;  and  we 
there  hejd,  that  one  of  several  co-heirs  in  gavelkind  might 
distrain  for  rent  due  to  himself  and  his  co-heirs,  without  an 
express  authority  from  them.  And  his  Lordship  said  (a) : 
'^  It  is  unnecessary  to  decide  whether  the  authority  which 
the  law  gives  to  each  joint- tenant  and  parcener  in  point  of 

(a)  5  B.  Moore,  306. 
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interest^  to  distrain  and  avow  for  himself  and  the  rest,  is         1S28. 
suet  an  authority  as  the  others  could  not  countermand,  if      .^ 
they  had  thought  proper  so  to  do.     It  is  sufficient  that  no  v, 

such  countermand  appears  here ;  nor  is  there  any  express 
dissent  found  as  a  fact  in  the  case,  but  only  an  absence  of 
express  authority/'  So  here,  there  was  no  express  dissent, 
as  the  witness  merely  stated,  in  terms,  that  he  had  declined 
to  authorize  the  distress,  as  he  supposed  the  rent  to  be  due 
to  another. 

Mr.  Justice  Burrouoh. — One  joint-tenant  may  demand 
and  receive  the  whole  rent  due,  and  give  a  discharge  for 
it;  and  such  discharge  is  good,  and  binding  on  his  compa* 
nions.  So,  one  joint-tenant  may  distrain  in  his  own 
name,  but  he  must  avow  according  to  his  title.  Here, 
one  of  three  surviving  trustees  under  a  will,  authorized  the 
defendant  to  distrain  as  his  bailiff.  The  defendant  made 
cognizance  according  to  the  title  of  the  trustee :  and  there 
was  no  evidence  of  an  express  dissent  by  Samuel  Cuttum, 
the  co-trustee. 

Mr.  Justice  Gaselee. — If  the  distress  h&d  been  made 
by  Marckant,  the  elder,  and  the  action  had  been  brought 
against  him,  there  would  have  been  no  doubt  but  he  must 
have  avowed  in  his  own  right,  and  made  cognizance  as 
bailiff  of  Samuel  and  Stephen  Cullum;  and,  if  he  had  au- 
thority to  distrain  for  the  two  latter,  it  is  immaterial  whe- 
ther the  distress  were  made  by  himself  or  by  his  bailiff.  The 
defendant  has  properly  made  cognizance  as  bailiff  of  the 
three.  They  were  all  beneficially  interested;  and,  as  one 
might  distrain  for  the  whole  rent  due,  and  there  was  no 
evidence  of  an  express  dissent  by  Samuel  Cullum,  this  rule 
must  be  made  — 

Absolute. 
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1828. 
Frida^y  DoE,  on  the  demise  of  Calvert,  v.  Frowd. 

April  25th.  ' 

The  defendant  J  HIS  was  an  action  of  ejectment,  to  recover  possession 

untet'ten^t  of  *  ^o"se  situate  in  Serle  Street,  Lincoln's  Inn  Fields. 

foriife,  on  whose  At  the  trial,  before  Lord  Chief  Justice  5^*^,  at  WestminS' 

death  possession 

was  claimed,  ter,  at  the  Sittings  after  Trinity  Term,  1827,  it  appeared, 

^nded,  by' the  ^^^  ^^^  lessor  of  the  plaintiff  claimed  title  to  the'premisesi 

heir-at-law  of  ^  hcir-at-law  of  One  Mary  WhittalL  deceased :  who,  be- 

the  devisor;  ^  ^  .     ^  '  '^  ^ 

whereupon  the  ing  seised  in  fee,  on  the  9th  January,  1799,  devised  them, 

to  the  attorney  for  life,  to  one  Margaret  Hodgson;  who  afterwards  inter- 

?aw^^t^tiig,*^at  married  with  one  George  Smallpiece.   Mary  WUttaU  died 

he  held  as  ten-  in  September,  1800.     In  January,  1806,  SmcMpiece  and  his 

ant  to /.  <SL  (the       •/»     i       .      i    i  .  ««-•     t    n  n        i    *  t* 

husband  of  the  Wife  demised  the  premises  to  one  Mitchell  for  the  term  of 
^"rightofhis  twenty-one  years  from  the  25th  December,  1805,  if  Mar- 
wife;  that  he  garet,  the  wife,  should  so  long  live ;  and,  in  January,  1810, 

bad  never  con-  •' 

tidered  the  Mitchell  assigned  his  interest  in  the  lease  to  the  defendant, 

landlord  of  the  ^^0  paid  the  rent  to  Smallpiece  during  the  life  of  his  wife. 

ISte  ready  ^^  ^^^  *^^^*'  o"  ^^®  ^^th  February,  1826,  the  lessor  of 

to  pay  the  ar-  the  plaintiff  claimed  to  be  entitled  to  the  premises,  as  heir- 

reara  to  any  per- 
son who  should  at-law  of  Mary  WhittaU,  the  devisor,  his   great-aunt  ex 

heir^Haw;  but  p<^'rte patcmd ;  and,  on  the  17th  of  March  next,  the  follow- 
that  hemtfstde-  j^g  letter  was  sent  by  the  attorney  of  the  lessor  of  the  plain- 
dine  taking  up-     ^  °  J  J  r 

on  himself  to  de-  tiff  to  the  defendant. 

cide  upon  the 
claim  made  on 

mS^Tatis&cto.       "  Sir,— I  have  called  twice  at  your  office  without  being 

ry  proof,  in  a  fortunate  enough  to  see  you.     In  order  that  you  may  be 

legal  manner: —  ^  .  .  j  ^ 

Held,  that  this  fully  informed  of  the  right  and  title  of  my  client,  Mr.  John 

to  a  disclaimer  Calvert,  to  the  premises,  No.  14,  Serle  Street,  in  your  oc- 

tihc*eir-at-?aw  •  cup^tion,  and  late  the  property  of  Mrs.  Margaret  Small- 

and  that  he  piece,  deceased,  I  send  you  the  particulars  enclosed  (a  co- 

uin  ^ectment  py  of  the  pedigree,  and  a  statement  of  the  claim  of  the  les- 

an"withoutSv'  sor  of  the  plaintiff),  which,  I  trust,  will  fully  satisfy  you  of  his 

Ing  him  a  pre-  ^{^1^  ^nd  that  there  will  be  no  difficulty  or  objection  to  his 

vious  notice  to  j  j 

quit.  receiving  the  rent  which  will  be  due  on  the  25th  instant. 

I  shall  readily  give  you  any  further  information  or  satisfac- 
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tion  you  may  require,  if  you  will  make  an  appointment  for         1828. 
me  to  call  on  you  for  that  purpose.    Yours,  &c. 

J.  MangnaU^^ 

On  the  2d  November  following,  the  plaintiff's  attorney 
wrote  a  second  letter  to  the  defendant,  as  follows: — 

"  Sir, — I  am  instructed  by  Mr.  John  Calvert^  who  is  the 
heir-at-law  of  Mrs.  Mary  fFhiitall,  deceased,  to  apply  to 
you  for  payment  of  half  a  year's  rent  for  the  house  you 
now  occupy  in  Serle  Street^  due  Michaelmas  last,  at  80/. 
per  annum;  and  also  the  sum  of  8/.  lis.,  being  the  pro- 
portion of  rent  from  the  10th  February,  1826,  to  Lady* 
rfay  last.     Yours,  &c.  J.  MangnaU." 

On  the  4th  November,  the  defendant  returned  the  fol- 
lowing answer : — 

"  Sir, — In  answer  to  your  letter  respecting  Mr.  John 
Calvert's  claim  to  the  house  which  I  hold  as  tenant  to 
Mr.  SmaUpiece,  in  right  of  his  wife,  I  beg  to  inform  you, 
that  I  have  not  hitherto  considered  Mr.  John  Calvert  as 
the  landlord  of  the  house  in  Serle  Street;  nor  can  I  pay 
any  rent  to  him,  without  the  risk  of  being  hereafter  called 
upon  to  pay  it  over  again  to  the  person  who  may  fancy, 
and  perhaps  prove,  he  has  a  better  title.  I  shall  be  at  all 
times  ready  to  pay  the  arrears  to  any  person  who  shall  be 
proved  to  be  either  heir-at-law,  or  otherwise  entitled  to 
receive  it;  and,  without  wishing  to  dispute  the  connection  by 
Uoodof  Mr.  John  Calvert  to  Mrs.  Mary  Whittali,  deceased, 
I  must  decline  taking  upon  myself  to  decide  upon  that  claim, 
without  more  satisfactory  proof,  in  a  legal  manner.     I 

""'  *^-  E.  Frowdr 

On  the  will  of  Mary  Whittali  being  produced  in  evi- 
dence, it  was  proved,  that  two  of  the  attesting  witnesses 

KK  2 
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1828.  were  dead ;  and  a  witness^  who  proved  the  hand-writing  of 
the  thirds  said,  that  he  had  left  this  country  for  India,  as 
a  medical  student,  about  seventeen  years  since,  and  that 
hid  sister,  who  resided  at  Bristol,  had  said  a  short  time 
since,  that  he  was  ahve,  and  still  in  India,  as  an  army-sur- 
geon. The  lessor  of  the  plaintiff*  having  proved  his  title 
as  heir-at-law  to  Mary  WhittaU,  it  was  objected,  for  the 
defendant,  that  this  action  could  not  be  maintained,  as 
he  had  not  previously  been  served  with  a  notice  to  quit; 
but  his  Lordship  was  of  opinion  that  the  defendant's  let- 
ter amounted  to  a  disavowal  or  disclaimer  of  the  plain- 
tiff*'s  title,  and  dispensed  with  the  necessity  of  such  notice. 
The  Jury  accordingly  found  a  verdict  for  the  plaintiff. 
Leave,  however,  was  reserved  to  the  defendant  to  mov6 
to  enter  a  nonsuit,  in  case  the  Court  should  be  of  opinionj 
that,  under  the  circumstances,  a  notice  to  quit  should  have 
been  given. 

Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  accord- 
ingly applied  for  a  rule  msi,  that  this  verdict  might  be  set 
aside,  and  a  nonsuit  entered,  or  a  new  trial  granted.  First, 
as  to  a  new  trial — as  it  was  proved  that  one  of  the  attesting 
witnesses  to  Mary  WhittalFs  will  was  alive,  evidence  of  his 
hand-writing  was  not  admissible.  At  all  events,  it  should 
have  been  proved  in  what  part  of  India  he  was,  so  that  the 
defendant  might  have  an  opportunity  of  inquiring  whether 
or  not  the  statement  made  by  the  sister  of  the  attesting  wit- 
ness was  true.  The  will  was  the  only  evidence  to  shew  that 
Mary  WhittaU,  the  devisor,  was  seised  of  the  premises; 
which  was  not  sufficient :  nor  was  it  shewn  that  Margaret 
Hodgson,  the  devisee,  entered  under  it. — Secondly,  as  to 
a  nonsuit — as  the  defendant  held  under  an  assignment  of  a 
lease  from  the  devisee,  to  whose  husband  he  had  paid  the 
rent  as  it  became  due,  and  as  he  merely  stated  in  his  let- 
ter, in  reply  to  the  demand  for  inture  rent,  that  he  did  not 
consider  the  lessor  of  the  plaintiff*  as  the  landlord  of  the 
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house,  he  could  not  be  said  to  have  done  any  act  amounting  1829. 
to  a  disclaimer  or  denial  of  the  title  of  the  latter.  In  Doe  d. 
WilUams  v.  Pasquali  (a),  it  was  held,  that  a  refusal  to  pay 
rent  to  a  devisee  under  a  will,  which  was  contested,  was 
not  such  a  disavowal  of  his  title  as  to  entitle  such  devisee 
to  maintain  ejectment  without  giving  a  previous  notice  to 
quit.  Besides,  here,  the  attorney  of  the  lessor  of  the  plain- 
tiff*, by  his  letter  of  the  2d  November ^  treated  the  defendant 
as  his  tenant;  and,  therefore,  he  was  clearly  entitled  to  a 
notice  to  quit. 

Mr.  Justice  Park,  in  the  absence  of  the  Lord  Chief 
Justice,  said,  that,  with  respect  to  the  first  objection,  the 
Court  were  of  opinion,  that  it  was  of  no  weight,  and 
that  evidence  of  the  hand-writing  of  the  attesting  wit- 
ness, who  was  in  India^  was  admissible;  and,  as  to  the 
objection  that  the  will  was  not  of  itself  sufficient  proof 
of  the  seisin  of  the  devisor,  that  the  defendant's  having 
paid  rent  to  the  husband  of  the  devisee  until  her  death, 
she  .having  only  a  life-interest,  must  be  considered  con- 
clusive as  against  him.  The  rule,  therefore^  was  order- 
ed to  be  confined  to  entering  a  nonsuit,  on  the  point 
reserved. 

Mr.  Serjeant  Bosanquet^  and  Mr.  Serjeant  Storks^  now 
shewed  cause.  The  letter  written  by  the  defendant  to  the 
attorney  of  the  lessor  of  the  plaintiff*,  in  answer  to  that 
shewing  his  title  to  the  premises  and  demanding  rent, 
amounts  to  an  express  disavowal  or  denial  of  such  title; 
and  although  it  has  been  said,  that,  by  the  demand  of  rent  on 
account  of  the  lessor,  the  defendant  had  been  recognized  as 
his  tenant;  yet  the  latter  asserted  that  he  held  as  tenant  to 
Smallpiece,  who  was  the  husband  of  the  devisee  for  life ; 
and  that  he  did  not  consider  the  lessor  of  the  plaintiff*  as 
the  landlord  of  the  house.     As,  therefore,  the  lessor  of 

(«)  Peake'8  Ni.  Prk  Cas.  196-        Edit  269. 
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1828.  the  plainti£r  claimed  as  heir-at-law,  and  the  defendant's 
term  expired  on  the  death  of  the  tenant  for  life,  under 
whom  he  held,  the  former  was  entitled  to  maintain  this 
action,  without  giving  a  notice  to  quit.  In  Doe  d.  Wil- 
Hams  V.  Pasqualiy  Lord  Kenyan  said,  that  it  had  been 
held,  that,  if  a  tenant  put  his  landlord  at  defiance,  he 
might  consider  him  either  as  his  tenant,  or  as  a  trespasser; 
and  in  the  latter  case  need  not  give  him  a  notice  to  quit 
before  he  brought  his  ejectment :  and  here  there  was  no 
acknowledgment  by  the  defendant  of  the  plaintiff's  title; 
but,  on  the  contrary,  he  stated  that  he  held  under  SmaU- 
jpiece  in  right  of  his  wife,  although  he  must  haire  known 
that  all  his  interest  in  the  premises  ceased  at  her  death. 

Mr.  Serjeant  Wilder  in  support  of  his  rule. — The  lessor 
of  the  plaintiff  could  not,  under  the  circumstances,  treat  the 
defendant  as  a  trespasser,  so  as  to  entitle  him  to  maintain 
this  action  without  a  previous  notice  to  quit.  There 
was,  in  point  of  fact,  no  legal  demand  of  possession  on  the 
part  of  the  lessor  of  the  plaintiff;  nor  was  there  any  abso- 
lute disavowal  of  his  title  by  the  defendant.  The  letter  of 
the  plaintiff's  attorney,  of  the  2d  November y  recognizes  the 
defendant  as  tenant,  and  demands  half  a  year's  rent.  To 
this  the  latter  replied,  that  he  had  not  hitherto  considered 
the  plaintiff  as  his  landlord ;  but  that  be  should  at  all  times 
be  ready  to  pay  the  arrears  to  any  person  who  should  be 
proved  to  be  either  heir-at-law,  or  otherwise  entitled  to  re- 
ceive them.  This  case,  therefore,  falls  within  that  of  Doe 
d.  Williams  v.  Pasqualiy  where  the  defendant  said  he  was 
ready  to  pay  his  rent  to  any  person  who  was  entitled  to 
receive  it ;  but,  doubting  whether  the  will  under  which 
the  devisee  claimed,  was  duly  made,  he  refused  to  pay 
him.  So  here,  the  lessor  of  the  plaintiff  might  not  have 
been  the  heir-at-law  of  Mrs.  WhittalL  The  defendant 
stated  that  he  did  not  wish  to  dispute  his  connection  by 
blood  to  her,  but  that  he  would  not  decide  on  his  claim 
without  some  satisfactory  or  legal  proof.    This,  therefore. 
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did  not  amount  to  a  repudiation  of  the  plaintiflTs  title,  but         18S8. 
was  a  mere  expression  of  doubt  as  to  whether  or  not  be 
was  the  beir-at-law  of  the  devisee. 

LfOrd  Chief  Justice  Best.  — There  are  two  answers  to 
this  objection.  Let  us  first  look  at  the  situation  of  the 
parties.  Margaret  Hodgson^  the  devisee,  had  originaUy 
only  a  life-interest  in  the  premises  in  question.  On  her 
marriage  with  Smallpiecef  he  took  only  a  like  interest  for 
die  life  of  his  wife;  at  her  death,  his  right  was  deter- 
mined; and,  as  his  interest  ceased  from  that  moment, 
the  lessor  of  the  plaintiff,  as  heir-at-law  of  tbe  devisor, 
might  treat  the  defendant  as  a  trespasser.  If  the  de- 
fendant had  ever  paid  rent  to  the  lessor  of  the  plaintiff, 
a  new  tenancy  would  have  been  created ;  but,  when  tbe 
rent  was  demanded  by  his  attorney  on  his  account,  the  de- 
fendant replied,  that  he  held  as  tenant  to  Mr.  Smallpiece, 
in  right  of  his  wife;  and,  although  he  must  have  been 
aware  of  her  death,  which  put  an  end  to  the  title  of  all 
those  who  claimed  to  hold  under  her,  yet  he  put  the  plain- 
tiff to  tbe  expense  of  proving  his  title.  His  letter  was  an 
absolute  repudiation  or  disclaimer  of  the  plaintiff's  title. 
If  the  defendant  had  held  under  the  plaintiff's  ancestor, 
the  case  of  Doe  v.  Pasquali  might  have  applied;  but  all 
his  interest  expired  on  the  death  of  the  devisee  for  life. 
Although  I  entertain  the  greatest  respect  for  every  thing 
that  fell  from  Lord  Kenyan^  yet,  as  I  have  often  before  ob- 
served, a  mere  opinion  of  a  Judge  at  Nin  Prius,  who  is  call- 
ed on  to  decide  in  the  hurry  of  the  moment,  is  entitled  to 
but  little  weight;  and  I  am  seldom  disposed  to  yield 
to  it  as  an  authority.  Even  if  this  case  were  parallel 
with  that  of  Doe  v.  Pasquali,  I  should  entertain  the  same 
opinion;  because  a  notice  to  quit  cannot  be  required  by  a 
party  holding  adversely;  but  only  where  there  is  a  subsist- 
ing tenancy  on  both  sides :  nor  is  it  necessary  where  the 
tenant  does  an  act  which  amounts  to  a  disavowal  of  the  ti- 
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1828.  de  of  the  landlord.  When^  therefore^  the  defendant's  ten- 
ancy was  put  an  end  to  by  the  death  of  the  tenant  for  life, 
the  heir-at-law  had  a  right  to  treat  him  as  a  trespasser,  and 
might  maintain  this  action  without  giving  him  a  notice 
to  quit ;  and,  as  he  disclaimed  or  denied  the  title  of  the  les- 
sor of  the  plaintiff,  there  appears  to  me  to  be  no  ground 
to  disturb  the  verdict,  to  which  the  plaintiff  was,  injustice 
as  well  as  law,  entitled. 

Mr.  Justice  Park. — I  do  not  rely  upon  the  correspon- 
dence between  the  parties,  as  there  was  never  any  relation 
of  landlord  and  tenant  subsisting  between  the  lessor  of  the 
plaintiff  and  the  defendant.  The  interest  of  the  latter  in 
the  premises  was  detenmned  by  the  death  of  Mrs.  SmaU- 
piece^  the  tenant  for  life;  and  the  heir-at-law  might  have 
immediately  commenced  an  action  of  ejectment  against 
him.  But,  in  answer  to  the  demand  for  rent,  which  was 
only  made  sub  modo,  the  defendant  said,  that  he  did 
not  consider  the  lessor  of  the  plaintiff  as  his  landlord,  but 
that  he  held  as  tenant  to  another.  He  might  have  re- 
quired time,  or  made  a  conditional  offer;  and  although  he 
stated  that  he  held  as  tenant  to  Smallpiece  in  right  of  his 
wife,  he  must  have  known  that  his  interest  was  deter- 
mined by  her  death. 

Mr.  Justice  Burrough  was  absent. 

Mr.  Justice  Gaselee.  — The  case  of  Doe  v.  Pasqtmti 
might  have  applied,  if  the  defendant  had  held  under  JIfary 
JVhittallf  the  original  devisor,  under  whom  the  plaintiff 
claimed  title  as  heir-at-law ;  but  all  the  defendant's  inter- 
est was  determined  on  the  death  of  Mrs.  Smallpiece^  the 
tenant  for  life,  on  which  the  interest  of  her  husband 
also  ceased.  In  Doe  v.  Pasquali,  Lord  Kenyon  said,  that, 
if  a  tenant  put  his  landlord  at  defiance,  he  might  con- 
sider him  either  as  tenant  or  as  a  trespasser,  and  that,  in 
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the  latter  case«  he  need  not  give  a  notice  to  quit  before  he         1828. 
brought  his  ejectment ;  and  here  the  defendant  expressly 
disavowed  the  title  of  the  lessor  of  the  plaintiff.     This 
rule,  therefore,  must  be  — 

Discharged. 


Robert  Robarts  v.  Charles  Robarts.  April26th 

X  HIS  was  an  action  of  assumpsit^  on  a  bill  of  exchange,  The  pUbdff 
drawn  by  the  plaintiff  upon  and  accepted  by  the  defendant.  dcfendant"a«um 
The  declaration  contained  a  count  on  the  bill,  and  the  of  money,  took 

nrom  him  toe 

usual  money  counts.     The  defendant  pleaded  the  general  following  me- 
issue,  and  the  statute  of  limitations.     At  the  trial,  before  "  i.o.  u.  ioo;. 
Mr.  Justice  Burroughs  at  Guildhall^  at  the  Sittings  after  30  j^    \h^:* 
the  last  Term,  the  plaintiff's  claim  to  the  bill  was  aban-  "  ^"W^'  *7*» 

'  *^  Received  50A 

doned,  as  it  fell  within  the  operation  of  the  statute.    The  c.  ii." 

I^^A   Iba^     t^AWt 

plaintiff  then  gave  in  evidence  the  following  memorandum,  ^^^^  j,^  i^ 
in  the  defendant's  handwriting: —  ^'«X[tTtdid 

"  I.  O.  U.  one  hundred  pounds,  riSJag- 

Ghas,  Robarts*  ment  of  the  ex- 

SOth  July,  182L"  JSTdelt.. 
"  August  17th,  Received  fifty  pounds.  *?  ^«  ^«  <*»»*  *»' 

^^  '  •'  *^  the  statute  of 

Chas.  Robarts.'*  limitationt. 

The  statute  also  applied  to  the  above  sum  of  100/.  ac- 
knowledged to  be  owing  to  the  plaintiff  on  the  SOth  July, 
1821.  It  was  submitted,  that,  as  the  defendant  had  ac- 
knowledged that  he  had  received  50/.  on  the  nth  August, 
in  that  year,  which  was  within  six  years  before  the  com- 
mencement of  the  suit;  and  as  such  acknowledgment, 
signed  by  the  defendant,  was  on  the  same  paper  as  the  ad- 
mission of  the  previous  debt  of  100/.,  it  was  sufficient  to  shew 
that  that  sum  still  remained  due  and  unpaid,  and  was  a  re- 
cognition of  the  debt.  It  was  also  objected,  that  the  memo- 
randum was  not  admissible  in  evidence,  as  it  had  not  a  re  - 
ceipt  stamp ;  but  Mr.  Justice  Burrough  referred  to  Brookes 
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1828.         V.  Davies  (a),  where  it  was  decided^  that  a  paper  in  the  form 
of  a  receipt,  if  not  given  in  evidence  as  a  receipt,  need  not 
9,  bear  a  stamp  (6),  and  the  learned  Judge  expressed  himself 

of  opinion,  that  the  plaintiff  was  only  entitled  to  recover 
the  latter  sum  of  50/.  contained  in  the  memorandum, 
there  being  no  evidence  of  a  subsequent  acknowledgment 
or  admission  by  the  defendant  that  the  former  sum  re- 
mained due.  Leave,  however,  was  given  the  plaintiff  to 
move  that  the  verdict  might  be  increased  to  150/.,  the 
amount  of  both  the  sums  in  the  memorandum,  if  the  Court 
should  be  of  opinion  that  the  admission  of  the  receipt  of 
the  latter  sum  of  50/.  amounted  to  an  acknowledgment 
of  the  former  remaining  due,  so  as  to  take  the  case  out  of 
the  operation  of  the  statute. 

Mr.  Serjeant  Merewether  now  applied  accordingly,  and 
submitted,  that  the  defendant's  having  acknowledged  the 
receipt  of  50/.  on  the  17th  August ^  which  was  within  the 
six  years,  amounted  to  a  recognition  or  ah  adoption  of  the 
first  entry,  of  the  30th  July  preceding ;  and  more  particu- 
larly so,  as  the  whole  of  the  memorandum  was  in  the 
hanH-writing  of  the  defendant,  and  on  one  piece  of  paper. 

Lord  Chief  Justice  Best. — By  the  statute  of  limitations, 
all  actions  upon  the  case,  other  than  for  slander,  must  be 
commenced  and  sued  within  six  years  next  after  the  cause 
of  such  actions,  and  not  after;  and  it  appears  in  this  case  that 
the  first  item  in  the  memorandum  signed  by  the  defendant, 
viz.  **  I.  O.  U.  one  hundred  pounds,"  was  not  written  within 
six  years.     If  there  had  been  a  subsequent  acknowledg- 

(a)  2  Ckrr.  &  Payne,  N.  P.  C.  from   him  the  following  m«mo- 

186.  randum:  *'  Mr.  T.  has  left  in  mj 

{h)  So  in   Tomkins  v.  Mhby,  6  hands  200/.,''  it  was  held,  that  the 

Bam.  &  Ores.  541,  the  pliuntifiT,  memorandum  was  admisdble  in 

having   deposited  money  in  the  evidence  without  a  stamp, 
hands  of  the  defendant,  received 
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ment  or  promise  by  the  defendant,  by  which  the  sum  first 
lent  might  be  set  up,  it  would  have  the  effect  of  taking  it 
out  of  the  operation  of  the  statute.  The  question  then  is, 
has  there  been  such  a  promise*;  or  does  the  acknowledg- 
ment of  the  receipt  of  50/.,  at  the  foot  of  the  memorandum, 
amount  to  such  a  recognition  of  the  first  sum  of  100/. 
being  still  due,  as  to  warrant  a  Jury  to  presume  a  promise 
by  the  defendant  to  pay  it.  There  is,  in  point  of  fact,  no 
such  acknowledgment;  and,  although  both  items  are  writ- 
ten on  the  same  piece  of  paper,  the  mere  statement,  by  the 
defendant,  of  the  receipt  of  50/.  on  the  17th  August^  does 
not  shew  that  the  sum  of  100/.,  which  the  plaintiff*  advanced 
to  him  on  the  30th  July  preceding,  was  still  due.  If  the 
defendant  had,  in  any  terms,  adverted  to,  or  admitted,  the 
fact  that  the  100/.  had  not  been  paid,  it  would  have  been 
sufficient  to  set  it  up;  but,  as  no  admission  to  that  eff*ect 
was  contained  in  the  paper,  I  am  of  opinion  that  the  plaintiff* 
was  only  entitled  to  recover  the  latter  sum  of  50/.,  and 
consequently,  that  there  is  no  ground  for  disturbing  the 
verdict. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  Although 
both  the  items  were  written  on  one  piece  of  paper,  yet  there 
was  no  acknowledgment  by  the  defendant,  that  the  former 
sum  remained  due,  so  as  to  take  it  out  of  the  operation  of 
the  statute.  The  two  items  were  perfectly  distinct.  If  they 
had  been  added  together  at  the  bottom,  the  effect  would 
have  been  altogether  different, 

Mr.  Justice  Burrough. — I  thought,  at  the  trial,  that 
there  must  be,  either  a  promise  by  the  defendant  to  pay 
the  first  item,  within  the  six  years,  as  required  Uy  the  sta- 
tute, or  such  an  acknowledgment  as  would  take  the  case 
out  of  it.  But  here  there  was  neither ;  nor  was  there  any 
admission  on  the  face  of  the  memorandum^  that  the  former 
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sum  of  100/.  remained  unpaid.  The  case  of  Scales  v. 
Jacob  (a),  appears  to  be  far  stronger  than  this,  and  on 
that  I  acted  at  Nisi  Prius.  There,  my  Lord  Chief  Justice 
and  Mr.  Justice  Gaselee,  were  of  opinion,  that,  where  a 
defendant  promised  to  pay  a  debt  when  of  ability,  which 
promise  was  made  three  years  after  the  original  cause  of 
action  accrued,  and  within  six  years  of  the  commencement 
of  the  action,  it  was  incumbent  on  the  plaintiff*  to  prove 
that  the  defendant  was  able  to  pay. 


Mr.  Justice  Gaselee  concurring — 


(a)  3  Bing.  638. 


Rule  refused. 


Saturday, 
April  26th, 

By  a  private  act 
of  Parliament, 
the  expenses  at* 
tending  its  pass- 
ing were  direct- 
ed to  be  paid  out 
of  the  tolls  rais- 
ed or  levied,  or 
to  be  raised,  un- 
der IL     The  at- 
torney who  pre- 
pared and  soli- 
cited the  act, 
sued  the  clerk 
to  the  commis- 
iioners  named 
In  it,  for  the 
amount  of  his 
mU—Held, 
that  be  was 
bound  to  shew 
that  there  were 
sufficient  funds 
in  the  hands  of 
the  commission- 
ers, which  had 
been  raised  or 
levied  by  tolls 
or  otherwise,  to 
satisfy  his  de- 
mand. 


Andrews,  Gent.  One,  &c.  r.  Dally. 

1  Ills  was  an  action  brought  by  the  plaintiff*,  an  attor- 
ney, against  the  defendant,  the  clerk  to  certain  commis- 
sioners named  in  an  act  of  Pariiament,  passed  in  the  third 
year  of  his  present  Majesty  (c.  Ivii.),  intituled  "  An  act  to 
establish  a  market  for  the  sale  of  butcber^s  meat  and  other 
articles,  and  to  repair  and  amend  certain  roads,  in  the 
town  or  tithing  of  Bognor,  in  the  county  of  Sussex ^ 
which  act  was  amended  by  another  act  passed  in  the  sixth 
year  of  his  Majesty's  reign  (c.  cxxxv.);  to  recover  the 
amount  of  his  bill  of  costs  for  business  done  by  him  in 
drawing,  soliciting,  and  procuring  the  above  acts  to  be 
passed. 

The  6th  section  of  the  former  act  enacted,  that  no  act 
of  the  commissioners  should  be  valid,  unless  done  at  a  ge- 
neral or  special  meeting,  at  which  three  commissioners  at  the 
least  should  be  present.  By  the  I5th  section  it  was  enacted, 
that  the  commissioners  were  to  sue  and  be  sued  in  the  name 
of  their  clerk.    The  25th  section  directed,  that  all  tolls,  du- 
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ties,  &C.9  to  be  collected  and  levied  under  the  act,  should,  1B28. 

in  the  first  place,  be  applied  in  discharging  the  costs 
and  expenses  incurred  in  drawing,  soliciting,  and  pass- 
ing the  act.  The  36th,  45th,  46th,  and  53d  sections 
contained  similar  provisions.  And  the  2d  section  of  the 
6  Geo,  4,  enacted,  that  the  expenses  of  passing  that 
act  should  be  paid  by  the  commissioners,  out  of  the  mo- 
nies then  raised  or  levied  under  the  3  Geo.  4,  or  out  of 
the  monies  or  funds  that  should  be  raised  or  levied  by 
virtue  of  the  6  Geo.  4. 

At  the  trial,  before  Mr.  Justice  Burrough,  at  West- 
minster f  at  the  Sittings  after  the  last  Term,  the  plaintiff* 
failed  in  proving  that  three  commissioners  had  been  pre- 
sent at  a  general  or  special  meeting,  previously  to  the 
commencement  of  the  action,  to  allow  or  sanction  the 
bill  which  was  the  foundation  of  the  plaintiff*'s  claim; 
and,  the  objection  being  urged  for  the  defendant,  it 
was  answered  that  the  6th  section  of  the  3  Geo.  4  ap- 
plied  only  to  acts  done  by  the  commissioners;  and  thlt 
the  costs  of  preparing  and  passing  the  acts  were  express- 
ly provided  for.  No  evidence,  however,  was  offered 
by  the  plaintiff*,  that  any  monies  had  been  rabed  un« 
tier  either  of  the  acts,  by  tolls  or  otherwise;  on  which 
it  was  objected,  that  the  plaintiff*  should  at  least  have 
shewn  a  retainer,  duly  authorized  by  a  meeting  at  which 
three  commissioners  were  present;  and  that  there  were, 
in  the  hands  of  the  commissioners,  funds  levied  under  the 
acts,  sufficient  to  defray  the  expenses  of  passing  them. 
The  learned  Judge  held  the  objection  to  be  well  founded, 
and  directed  a  nonsuit ;  giving  the  plaintiff*  leave  to  move 
to  set  it  aside,  in  case  the  Court  should  be  of  opinion  that 
he  was  entitled  to  recover. 

Mr.  Serjeant  Merewether  now  applied  accordinglyi  and 
submitted,  that,  as  the  plaintiff*  did  not,  by  this  action,  seek 
to  charge  the  commissioners  for  any  act  done  by  them  aa 
such;  and  as  both  the  acts  of  Parliament  contained  spe- 
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1828.         cific  directions  for  the  payment  of  the  costs  and  expenses 
"     "     ^       of  passing  them ;  it  was  not  incumbent  on  the  plaintiff  to 

ANDREWS  ^  •      * •        ^ 

V,  shew  a  retainer  authorized  by  three  commissioners  at  a 

meeting,  according  to  the  provisions  of  the  6th  section  of 
the  3  Geo,  4 ;  nor  was  it  necessary  for  him  to  shew  that 
the  commissioners  had  sufficient  funds  in  their  hands  to 
defray  the  plaintifTs  charges  for  procuring  the  acts,  as  such 
charges  had  been  expressly  provided  for,  and  were  direct- 
ed  to  be  paid  out  of  the  monies  first  raised. 

Lord  Chief  Justice  Best. — The  plaintiff  offered  no  evi- 
dence, nor  was  he  prepared  to  prove,  at  the  trial,  that  the 
commissioners  had  in  their  hands  any  funds  which  had 
been  raised  or  levied  under  the  acts,  and  out  of  which  the 
expenses  of  soliciting  and  passing  them  could  have  been 
discharged.  I  am,  therefore,  of  opinion  that  the  Action 
was  not  maintainable.  It  must  be  recollected  that  the  com- 
missioners act  gratuitousjy,  and  are  not  personally  lia- 
ble. The  25th  section  of  the  3  Geo.  4  enacts,  that  the 
toUs  and  duties  to  be  levied  under  that  act  shall  in  the  first 
place  be  applied  in  discharging  the  costs  of  passing  the 
act;  and  the  2d  section  of  the  6  Geo.  4  enacts,  that  the 
expenses  of  passing  that  act  shall  be  paid  by  the  commis- 
sioners, out  of  the  monies  then  raised  under  the  first  act, 
or  out  of  the  monies  to  be  raised  by  virtue  of  the  second. 
It  was  not  intended  that  the  commissioners  should  pay 
those  costs  out  of  their  own  pockets.  They  acted  as  such 
on  the  faith  of  receiving  tolls ;  and,  until  it  was  shewn  that 
they  had  raised  a  sum  sufficient  to  satisfy  the  plaintiff's 
demand,  he  could  not  be  entitled  to  recover.  He  should 
have  proved  that  they  had  enough  money  in  their  hands, 
arising  from  the  tolls,  to  satisfy  the  whole  of  his  demand. 
With  respect  to  the  objection  as  to  the  want  of  a  retainer 
by  three  conunissioners,  at  a  meeting  convened  pursuant 
to  the  act,  it  is  unnecessary  to  give  any  opinion. 

Per  Curiam,  o   ,        n      • 

Rule  refused. 
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Murphy  and  Another  v.  Bell.  Monday, 

AprU  28M. 

J[  HIS  was  an  action  of  assumpsit ,  on  a  policy  of  assur-  A  policy  of  at- 
ance.    The  declaration  stated,—"  That  the  plaintiffs,  by  J^'^ribSo^g 
the  names  and  description  of  J*   &  E.  Murphy,  or  as  ^^  '*  The 

„  .  .  ^  ^   ^  thip,  &C.,  goods 

agents,  as  well  in  their  own  names,  as  for  and  in  the  name  and  merchan- 
and  names  of  all  and  every  other  person  or  persons  to  nu^  u^-^ 
whom  the  same  did,  might,  or  should  appertain,  in  part  or  ^J*,nd*|^r 
in  all,  did  make  assurance  and  cause  themselves  and  every  <uren  in  thii 

policTf  are  and 

of  tliem  to  be  insured,  lost  or  not  lost,  at  and  from  London  shall  be  valued 
to  Corkf  including  the  risk  in  craft  to  and  from  the  vessel,  ^g.^*^  ^l\^  at 
upon  any  kind  of  goods  and  merchandizes,  and  also  upon  ^^''t^/^^Sy, 
the  body,  tackle,  &c.,  of  and  in  the  good  ship  or  vessel  poUey  to  be 
called  the  Zephyr j  beginning  the  adventure  upon  the  said  eni  prorf  rf  in- 
goods  and  merchandizes,  from  the  loading  thereof  aboard  {h^^the'poiicy' 
the  said  ship,  at  London,  upon  the  said  ship.  &c.  and  so  ^'^  ^^^  ^^^^^ 

\  '^  ^  the8Ututel9 

should  continue  and  endure  her  abode  there,  upon  the  Geo,  2,  c.  37, 
said  ship,  &c. ;  and,  further,  until  the  said  ship,  with  all 
her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchan- 
dizes whatsoever,  should  be  arrived  at  Cork,  upon  the 
said  ship,  &c.,  until  she  should  have  moored  at  anchor 
twenty-four  hours  in  good  safety ;  and  upon  the  goods  and 
merchandizes,  until  the  same  should  be  there  discharged 
and  safely  landed.  That  the  said  ship,  &c.,  goods  and  mer- 
chandizes, &c.,  for  so  much  as  concerned  the  assured  and 
assurers  in  that  policy,  were  and  should  be  valued  at  Jive 
tierces  coffee,  valued  at  2^ L  per  tierce,  say  135/.  Thai 
policy  to  be  deemed  sufficient  proof  of  interest,^  The 
declaration — after  setting  out  the  policy,  and  mutual 
promises,  then  averred— that,  while  the  ship  was  in  the 
River  Thames,  to  wit,  on  &c.,  the  said  ship,  having  the 
said  goods  aboard  thereof  as  aforesaid,  was,  by  a  peril, 
loss,  and  misfortune,  to  wit,  by  means  of  the  great  heat  of 
the  sun,  and  the  dry  weather,  greatly  damaged  and  opened 
in  her  seams,  and  between  her  planks^  rendered  leaky, 
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and  greatly  filled  with  water,  and  the  goods  thereby  then 
and  there  were  wetted,  damaged,  and  wholly  spoiled,  and 
rendered  of  no  use  or  value  to  the  plaintiffs.  The  defen- 
dant pleaded  the  general  issue* 


At  the  trial,  before  Lord  Chief  Justice  Best^  at  Guild- 
hally  at  the  Sittings  after  £a«/^  Term,  1827,  the  question 
was,  whether  or  not  the  ship  was  sea-worthy  at  the  time 
she  left  London  for  Cork,  The  Jury,  after  hearing  much 
contradictory  evidence  on  this  point,  which  was  fully 
summed  up  to  them  by  the  Lord  Chief  Justice,  found  a 
verdict  for  the  plaintiffs. 

Mr.  Serjeant  Wilde,  in  the  last  Trinity  Term,  moved  for 
a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence;  and  also  in  arrest  of  judgment,  on  the 
ground  that  the  policy,  as  set  out  in  the  declaration,  was  void, 
under  the  statute  19  Geo.  2,  c.  37,  s.  1  (a),  it  being  agreed 


(a)  By  which — after  reciting  that 
it  had  been  found  by  experience, 
that  the  making  assurances,  tn- 
terest  or  no  interest,  or,  without 
further  proof  of  interest  than  the 
policy,  had  been  productive  of 
many  pernicious  practices,  where- 
by great  numbers  of  ships,  with 
their  cargoes,  had  either  been  frau- 
dulently lost  and  destroyed,  or 
taken  by  the  enemy  in  time  of  war; 
and  that  such  assurances  had  en- 
couraged the  exportation  of  wool, 
and  the  carrying  on  many  other 
prohibited  and  clandestine  trades, 
wluch,  by  means  of  such  assur- 
ances, had  been  concealed,  and 
the  parties  concerned  secured 
from  loss,  as  well  to  the  diminu- 
tion of  the  public  revenue,  as  to 
the  great  detriment  of  fair  traders ; 


and  by  introducing  a  raisdiieTOOS 
kind  of  gaming  or  wagering,  un- 
der the  pretence  of  assuring  the 
risque  on  shippmg  and  fair  trade, 
the  institution  and  laudable  design 
of  making  assurances  had  been 
perverted,  and  that  which  was  in- 
tended for  the  encouragement  of 
trade  and  navigation  had,  in  many 
instances,  become  hurtful  of,  and 
destructive  to  the  same, — ^for  re- 
medy thereof,  it  was  enacted, — 
*'  That,  from  and  after  the  Ist 
August,  1746,  no  assurance  or  as- 
surances shall  be  made  by  any  per- 
son or  persons,  bodies  corporate 
or  politic,  on  any  ship  or  ships  be- 
longing to  his  Majesty,  or  any  of 
his  subjects,  or  on  any  j^oods,  mer- 
chandizes, or  effects,  laden  or  to 
be  laden  on  board  of  any  such  slup 


Mr.  Serjeant  Tculdy,  on  a  former  day  in  this  term,  shewed 
cause  against  the  motion  in  arrest  of  judgment.  The  sole 
object  of  the  legislature  in  passing  the  statute  19  Geo.  9, 
was,  to  prevent  gaming  by  means  of  wagering  policies, 
where  the  party  insuring  has,  in  point  of  fact,  no  interest 
to  insure.  But  the  policy  in  question  does  not  fall  either 
within  the  spirit  or  the  letter  of  the  act ;  for  it  distinctly 
appears  that  the  plaintiffs  had  an  insurable  interest.  It  is 
quite  clear  that  they  had  goods  on  board,  as  it  was  stipu- 
lated that  they  should  be  valued  at  five  tierces  coffee, 
valued  at  27/.  per  tierce.  The  plaintiffs,  therefore,  sought 
to  be  indemified  in  respect  of  an  existing  interest;  and 
the  clause  immediately  following  the  valuation,  viz.  '^  this 
policy  to  be  deemed  sufficient  proof  of  interest,"  must  be 
taken  to  mean  that  the  policy  should  be  proof  of /Ae  amount 
of  the  interest,  or  of  the  value  of  the  goods  insured.  It  is 
in  effect  a  valued  policy;  and  does  not  dispense  with  proof 
of  the  existence  of  an  insurable  interest.  In  Grant  v. 
Parkinson  (a),  it  was  held,  that  profits  expected  to  arise 
from  a  cargo  of  goods  might  be  insured ;  and  the  policy 
in  that  case  contained  a  clause,  stipulating,  that,  '^  in  case 

or  sliips,  interest  or  no  interest,  or  null  and  void  to  all  intents  and 

without  further  proof  of  interest  purposes." 

than  the  policy,  or  by  way  of  gam-  (a)  Park  on  Insurance,  6  Edit. 

ing  or  wagering,  or  without  bene-  354;  S,  C.  6  Term  Rep.  483>  n.  \ 

fit  of  salvage  to  the  auarer;  and  3  Dos.  &  Pul.  85,  n. 

that  every  such  asenrance  shall  be 

VOL.  I.  L  L 
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*  that  the  production  of  the  policy  should  dispense  with         jgsg. 
further  proof  of  interest. 

Mr.  Serjeant  Taddy,  in  the  course  of  the  same  Term, 
shewed  cause  against  the  rule  for  a  new  trial,  when — 

The  Court  said,  that  it  could  only  be  granted  on  payment 
of  costs;  and  they  ordered  the  rule  to  be  enlarged,  for  the 
purpose  of  affording  the  parties  an  opportunity  of  coming  to 
an  amicable  arrangement ;  which  not  having  been  effected — 
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1828.  of  loss,  the  profits  should  be  valued  at  1000/.,  without  any 
other  voucher  than  the  policy  :*'  and  it  was  insisted  that  this 
rendered  the  policy  void,  as  well  within  the  letter  as  within 
the  spirit  of  the  act.  The  point  was  saved  by  Lord  Mans- 
Jleld,  who,  after  argument  in  banc,  said:  ***  On  the  con- 
struction of  the  act,  it  has  uniformly  been  held,  that  a 
valued  policy  is  not  void.  It  is  incumbent  on  the  plaintiff 
to  prove  some  interest;  but  it  is  not  necessary  to  go  into 
the  whole  value*  The  meaning  of  the  policy  is,  not  tor 
evade  the  act  of  Parliament,  but  to  avoid  the  di£Sculty  of 
going  into  an  exact  account  of  the  quantum,  I  cannot  dis- 
tinguish it  fVom  a  valued  policy;  there  is  no  pretence  for 
toying  it  is  a  wagering  one.'*  That  case  is  far  stronger 
than  the  present.  There,  the  insurance  was  effected  on 
expected  profits ;  whilst  here,  the  coffee  was  on  board ;  and 
it  "f^jLR  agreed  to  be  valued  at  a  certain  price  per  tierce,  in 
order  that  the  plaintiffs  might  not  be  compelled  to  go  into 
the  evidence  of  the  value :  but  they  were  still  bound  to 
prove  that  they  had  an  interest  in  the  goods  insured.  So, 
in  Da  Costa  v.  Firlh  (a),  where  an  insurance  was  made 
upon  any  of  the  packet-boats  that  should  sail  from  Lisbon 
to  Falmouth,  or  such  other  port  in  England  as  his  Majesty 
should  direct,  for  one  year,  upon  any  kinds  of  goods  and 
merchandizes  whatsoever;  and  it  was  agreed  that  the 
^  goods  should  be  valued  at  the  sum  insured  on  such  pacieU 
boats  without  further  proof  of  interest  than  the  policy; 
it  was  held  to  be  an  exception  out  of  the  statute  19  Geo.  S, 
and  a  mixed  policy,  viz.  partly  a  wager-policy,  partly  an 
open  one;  and  a  ra/t^tf  policy,  and  fairly  so,  without  fraud 
or  misrepresentation:  and  therefore,  that,  a  loss  having 
happened,  the  assurer  was  entitled  to  recover.  So  here, 
as  this  was  not  a  gaming  or  wagering  policy,  but  in  the 
nature  of  a  valued  policy,  it  does  not  fall  within  the  spirit 
of  the  act;  and  even  assuming  that  it  did,  it  does  not  come 
within  the  words  or  letter  of  the  statute,  which  only  avoids 

(a)  4  Burr.  1966 ;  S,  C.  Park  on  Insurance,  6  Ed.  357- 
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assurances  made  *'  without  further  proof  of  mterest  than  1828. 
the  policy:"  whereas^  here»  the  words  are,  ''this  policy 
to  be  deemed  s^Sdent  proof  of  interest;**  and  such  in- 
terest applies  only  to  the  valuation  of  the  coffee,  or  the 
amouni  of  the  plaintiff's  interest  therein.  If  a  particular 
form  of  conviction  be  given  by  statute,  the  exact  words 
must  be  followed,  and  the  slightest  deviation  will  render 
it  void.  SO|  here,  the  words  of  the  statute  must  be  taken 
literally,  and  if  the  clause,  that  the  policy  was  to  be 
deemed  sufficient  proof  of  interest,  be  confined  to  the 
proof  of  the  value  of  the  coffee,  it  is  a  bond  fide  policy, 
and  does  not  fall  within  the  meaning  of  the  statute.    • 

Mr.  Serjeant  Wilde ^  in  support  of  the  rule« — The  ob- 
ject of  the  statute  was,  to  prevent  insurances  which  had 
no  actual  reference  to  trade  or  commerce;  and  the  le- 
gislature thought  it  necessary  to  check  gaming  or  wa- 
gering policies,  and  to  fix,  by  positive  rules,  what  pro- 
perty a  party  might  be  permitted  to  insure;  and  if  it  could 
be  made  to  appear  that  the  interest  proved  was  merely  to 
cover  a  wager,  in  order  to  evade  the  statute,  there  can  be 
do  doubt  but  that  such  a  policy  would  be  void.  The  sta- 
tute was  not  passed  to  remedy  speculative  evils ;  but  to 
prevent  pernicious  practices,  or  political  offences ;  and  it 
expressly  enacted,  that  no  assurance  should  be  made  on 
ships  or  goods, ''  without  further  proof  of  interest  than  the 
policy."  That  must  be  taken  to  refer,  not  to  the  amount  or 
value^  but  to  the  existence  of  interest;  and  the  Courts 
have  been  anxious  to  give  full  effect  to  that  object. 
It  is  not  necessary  that  the  precise  form  of  words  con- 
tained in  the  act  should  be  used ;  but  if  a  poKcy  fall  within 
the  meaning  of  the  statute,  it  is  void  to  all  intents  and  pur- 
poses; and  the  intention  of  the  parties  must  be  looked  at. 
Even  an  insurance  on  a  ship  is  void,  if  no  further  proof  of 
interest  be  required  than  the  production  of  the  policy.  Al- 
though it  has  been  said  that  the  clause  in  question  must  be 
taken  to  apply  to  the  valuation  of  the  coffee,  or  amount  of 
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1828.  the  plaintiff's  interest^  yet  the  word  interest  is  a  technical  ex- 
pression^ when  used  in  the  body  of  a  policy^  and  must  be 
taken  in  its  usual  and  accustomed  sense^  or  according  to 
mercantile  acceptation;  and^  if  so,  it  must  refer  to  the 
thing  insured y  as  well  as  to  its  amount  or  value.  The  sub- 
ject-matter of  valuation  forms  a  complete  and  independent 

* 

clause  in  a  policy.  In  Grant  v.  Parkinson,  the  policy  was 
a  valued  policy,  as  it  was  declared,  that,  in  case  of  loss, 
the  profits  should  be  valued  at  1000/.;  and  the  basis  of 
the  insurance  was,  the  profits  expected  to  arise  on  a  car- 
go of  molasses  belonging  to  the  plaintiff,  who  had  a  con- 
tract with  government,  to  supply  the  army  with  spruce 
beer;  and  it  was  not  to  be  destined  to  any  particular 
place.  The  policy,  therefore,  was  not  meant  to  evade  the 
statute,  but  merely  to  avoid  the  difficulty  of  going  into  an 
exact  account  of  the  quantum  or  value ;  not  of  the  existence 
of  an  interest  in  the  thing  insured.  In  Da  Costa  y.  Firth, 
the  Court  decided  that  the  poUcy  was  good  within  the 
exception  of  the  statute;  which  says  (a),  that  pohcies 
in  a  particular  form  shall  be  void,  except  on  effects  from 
any  port  in  Europe  or  America,  in  the  possession  of  the 
Crowns  of  Spain  or  Portugal.  ^^^  ^^^  ^^ 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court  as  follows :  — In  the  argument  of  the  plaintiffs' 
counsel,  it  has  been  assumed,  that  the  sole  object  of  the 
statute  19  Geo.  2  was,  to  prevent  gaming  under  the  pre- 
tence of  insuring  against  the  perils  incident  to  navigation. 
On  this  assumption,  he  has  insisted,  that,  if  it  appear  not 
that  a  policy  is  a  gaming  policy,  and  the  precise  words 
specified  in  the  act  be  not  used,  the  case  is  not  within  the 
statute.  The  preamble  of  the  act  shews  that  gaming 
was  the  least  of  the  evils  that  the  Legislature  proposed  to 
remedy.  Adventures,  on  which  gambling  policies  might 
be  made,  that  were  not  likely  to  be  undertaken  for  the 

(^  Section  3. 
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other  purposes  which  it  was  the  object  of  the  atatnte  to  1828, 
prevent^  are  exempted  from  its  operation.  The  preamble 
states,  that  policies  of  insurance,  with  clauses  o{  interest  or 
no  interest,  or  such  as,  in  case  of  loss^  made  the  policies 
sufficient  proof  of  interest,  were  used  to  protect  persons 
who  were  carrying  on  illegal  traffic,  and  were  made  the 
means  of  profiting  by  the  wilful  destruction  and  capture  of 
ships.  Privateers,  which  carried  no  cargoes,  and  the 
crews  of  which  were  composed  of  more  persons  than  it 
was  safe  to  trust  with  the  secret  that  the  ships  were  to 
be  wilfully  destroyed,  or  purposely  exposed  to  capture — 
ships  going  to  the  territories  of  Spain  or  Portugal,  which 
were  not  likely  to  export  wool  (the  exportation  of  which 
was,  in  George  the  Seconds  reign,  the  thing  most  dreaded 
by  politicians),  or  any  other  raw  materials,  or  to  import 
any  articles  that  could  interfere  with  the  monopoly  of  Bri^ 
tish  manufactures — were  exempted  from  the  operations  of 
the  act  That  shews  that  gambling  was  not  the  only  thing 
to  be  guarded  against.  If  a  policy  contain  words  to  the 
same  effect  as  those  enumerated  in  the  act,  the  case  is 
within  it,  although  it  may  be  manifest  that  it  is  not  a  gam- 
ing insurance.  The  temptation  to  fraudulent  insurances 
is  very  great.  The  object  to  be  attained  by  them  is  often 
easily  accomplished;  and  the  consequences  to  that  most 
valuable  class  of  men,  under-writers,  and  to  seamen, 
whose  lives  are  oflen  put  in  hazard,  owing  to  such  in- 
surances, are  dreadful.  The  case  of  The  King  v.  Codlin, 
Easterby  and  J^' Far  lane  (a),  in  which  I  was  counsel 
for  two  of  the  prisoners,  and  others  that  have  been 
brought  before  Courts  of  justice,  prove  that  such  frauds 
are  committed.  We  cannot  too  strongly  enforce  all  the 
provisions  of  this  statute.  If  we  hold,  that  policies  not 
containing  the  words  recited  in  the  statute,  and  which  are 
not  gaming  policies,  are  valid,  we  shall  render  inopera- 

(a)  East's  P.  C.  Addenda  xxvii;      by  Curwood,  346;  2  Russell  on 
S,  a  1  Hawkins's  P.  C,  8  Ed.      Crimes,  1738. 
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tive  its  provisions  against  fraudulent  insurances,  and  such 
as  encourage  clandestine  trade.  The  act  does  not  say, 
that  policies  containing  certain  specified  words  shall  be 
Toid^  but  that  *^  no  assurances  shall  be  made,  interest  or 
no  interest,  or  toithout further  proof  of  interest  than  the  po* 
Ucy.*  The  meaning  of  this  clause  is,  that  no  insurance 
shall  be  effected  by  a  policy  so  worded  as  to  entitle  the  as- 
sured to  recover,  against  the  under-writers,  a  certain  stipu- 
lated sum  of  money,  whether  he  had  any  interest  in  the 
ship  or  cargo,  or  notf  or  to  bind  the  under-writer  not  to 
require  any  more  proof  of  the  assured's  interest,  than  the 
admission  of  such  interest  on  the  policy.  Whatever 
words  may  be  used,  if  that  be  the  effect  of  the  policy,  no 
action  can  be  maintained  on  it.  This  is  the  only  construc- 
tion that  can  restrain  the  practices  intended  by  the  act  to 
be  prevented ;  and  which  b  according  to  the  import  of  the 
words  used  by  the  Legislature.  It  was  thought,  at  one 
time,  that  all  valued  policies  were  within  the  act;  and, 
when  one  considers  that  firauds  by  the  loss  of  ships  may  be 
accomplished  by  means  of  policies  in  which  a  higher  vahie 
is  put  upon  articles  insured  than  they  are  worth,  there  was 
reason  for  thinking  so.  But  the  case  of  Lewis  v.  Ruck" 
er  (a)  has  determined,  that  policies  only  covering  the  prime 
cost  of  the  goods,  are  valid.  In  the  case  of  Grant  v. 
Parkinson,  the  policy  declared,  ''that,  in  case  of  loss,  the 
profits  should  be  valued  at  1000/.,  without  any  other 
voucher  than  the  policy.'*  Lord  Mansfield,  at  first,  thought 
that  the  policy  was  void.  On  further  consideration,  his 
Lordship  said,  "  it  is  incumbent  on  the  plaintiff  to  prove 
some  interest.  The  meaning  of  the  policy  is,  not  to  evade 
the  act  of  Parliament,  but  to  avoid  the  difficulty  of  going 
into  an  exact  account  of  the  quantum.  I  cannot  distin* 
guish  it  from  a  valued  policy."  If  a  policy,  however,  dispense 
altogether  with  proof  of  interest,  it  is  within  the  act,  and 


(fl)  2  Burr.  1167;  S,  C,  Park  on  Insurance,  6  Ed.  353. 
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void.  If  the  plaintiff  must  prove  his  interest,  and  the  po- 
licy only  save  him  the  trouble  of  shewing  its  value,  it  is  a 
valued  policy,  and  good.  Let  us  try  the  validity  of  the 
policy  on  which  this  action  is  brought,  by  this  test.  The 
words  of  the  poUcy  are,  "  the  goods  and  merchandizes  for 
so  much  as  concern  the  assured  and  assurers,  are,  and 
shall  be,  vahied  at  Jive  tierces  coffee,  valued  at  21L  per 
tierce 9  say  135/.  This  policy  to  be  deemed  sufficient  proof 
of  interest."  That  is  a  full  admission  of  all  that  the  assured 
would  be  required  to  prove,  as  well  wiUi  respect  to  his  hav* 
ing  goods  on  board,  as  to  the  value  of  those  goods.  The 
words  "  shall  be  valued  at  Jive  tierces  coffee,**  admit  that 
five  tierces  of  coflfee,  belonging  to  the  {^intiffs,  were  on 
board.  That  would  dispense  with  the  necessity  of  prov- 
ing that  any  coffee  belonging  to  the  plaintiffs  was  on  board. 
The  words  **  this  policy  to  be  deemed  sufficient  proof  of 
interest,**  are  of  precisely  the  same  import  as  the  words, 
"  without  further  proof  of  interest  than  the  policy."  As, 
therefore,  no  inquiry  was  to  be  made  whether  the  assured 
had  any  property  in  the  ship,  or  not,  it  is,  in  effect,  an  in- 
surance interest  or  no  interest.  We  are  of  opinion  that  the 
judgment  must  be  arrested. 

Rule  absolute. 


1828. 


Wadsworth  v.  Gibson. 

JMR.  Serjeant  E.  Lawes  applied  for  a  rule  nisi,  to  dis- 
pense with  bail  being  put  in  upon  the  writ  of  error  allow- 
ed and  served  in  this  cause,  on  an  affidavit,  which  stated; 
that  a  writ  of  capias  ad  respondendum  was  sued  out  of 
this  Court,  into  the  county  palatine  of  Lancaster,  to  which 
the  defendant  appeared  ;  that  the  plaintiff  declared  in  a 
plea  of  trespass  on  the  case,  laying  the  venue  in  Lancor 
shire;  to  which  the  defendant  did  not  plead,  but  allowed 
judgment  to  go  by  default;  that  a  writ  of  inquiry  was  ex- 
ecuted in  the  county  palatine  of  Lancaster,]  and  final 
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jndgment  was  signed  on  the  28th  instant ;  that  a  writ  of 
error  had  issued,  which  had  been  duly  allowed  and  serv- 
ed; and  that  such  writ  was  not  for  delay;  but  that  it  was 
the  intention  of  the  defendant  to  assign  for  error,  the  want 
of  an  original  writ ;  which  is  good  and  substantial  error. 
The  learned  Serjeant  submitted,  that,  although  the  statute 
6  Geo*  4,  c.  96,  s.  1  enacted,  that,  in  all  judgments  there- 
after to  be  given  in  personal  actions,  execution  should  not 
be  stayed  or  delayed  by  writ  of  error,  without  the  order 
of  the  Court,  unless  a  recognizance,  with  condition,  accord- 
ing to  the  Stat.  3c7ac.  1,  was  first  acknowledged  in  the 
same  Court;  yet  that  the  statute  6  Geo.  4,  was  passed  to 
-prey ent  frivolous  writs  of  error  only;  whilst  here  there  was 
manifest  error  on  the  record,  as  an  original  writ  cannot  be 
issued  into  a  county  palatine. 


But  the  Court  held,  that  the  defendant  was,  at  all  events, 
botmd  to  put  in  bail;  and  that,  as  the  error  assigned  was 
a  mere  formal  objection,  he  was  not  entitled  to  any  indul- 
gtoce. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 


Thuriday,     Davies  and  Another,  Assignees  of  How,  a  Bankrupt,  r. 
^P^^  29fi  Wilkinson. 

Where  a  party  X  HIS  was  an  action  of  assumpsit,  brought  by  the  plain- 
sue  on  a  policy  tifis,  to  recover  the  sum  of  177/.  6^.  U.,  the  balance  of 
mdhaMBhmT'  Premiums  of  insurance  alleged  to  be  due  from  the  defen- 

ttMonthegooda  da^t  tO  the  bankrupt's  estate.  The  first  count  of  the  de- 
insured  thereby, 

hemaysetoffthe  claration  Stated,  that  the  defendant  was  indebted  to  How, 

amount  of  a  loss 
incurred  before 

the  arrival  of  the  goods,  in  an  action  for  premiums,  brought  by  the  assignees  of  the  underwriter 
who  subscribed  the  poKcy,  and  who  became  bankrupt  since  the  loss.  Therefore,  an  insurance 
broker,  having  been  sued  by  assignees  of  a  bankrupt,  for  premiums  received  by  him  on  polides  sub- 
scribed by  the  bankrupt: — Held,  that  the  defendant  might  set  off  a  loss  on  goods  in  cue  erf*  those 
polides  effected  in  his  own  name  by  the  order  of  his  principals,  although  the  gooda  belonged  to 
th«  prindpali,  the  broker  having  a  Uen  on  them. 
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before  his  bankruptcy^  in  the  sum  of  500/. ,  for  certain  pre-  1828. 
miums  of  insurance  before  then  due  and  payable  from  the 
defendant  to  the  bankrupt,  in  respect  of  the  latter  having 
under-written  and  subscribed  divers  policies  of  insurance 
for  the  defendant,  for  and  on  account  of  the  defendant  and 
divers  other  persons,  for  the  insurance  of  divers  large 
sums,  upon  divers  ships  and  vessels,  and  upon  divers 
goods  and  merchandizes,  and  the  freights  of  and  to  be 
earned  by  the  said  ships,  on  divers  voyages,  by  the  bank- 
rupt, before  his  bankruptcy,  insured  for  the  defendant, 
and  at  his  request.  The  second  count  was  on  a  quantum 
meruit;  to  which  were  added  the  common  money  counts, 
in  all  of  which  the  defendant  was  stated  to  have  been  in- 
debted to  the  bankrupt  before  his  bankruptcy.  The  de- 
fendant pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild" 
haUj  at  the  Sittings  after  the  last  Trimty  Term,  it  was 
admitted,  by  the  respective  attomies  for  the  parties,  that 
the  defendant  was  indebted  to  the  bankrupt's  estate  for 
premiums,  in  the  sum  of  177/.  6«.  Ic/.;  that  the  bankrupt 
subscribed  a  policy  on  goods  by  the  ship  Neitor,  from  Lan* 
don  to  New  York,  effected  by  and  in  the  name  of  the  de- 
fendant, for  200/.,  on  which  a  loss  had  occurred,  amount- 
ing, on  the  bankrupt's  subscription,  to  181/.  10«.  8(/.,  and 
that  the  goods  insured  by  the  policy  were  not  the  goods 
of  the  defendant.  It  further  appeared,  that  the  defendant 
effected  the  policy  on  the  goods  by  the  Nestor,  by  the  or- 
der of  Thompson  ^  Co.  of  Leeds,  to  whom  they  belonged; 
and  that,  at  the  time  of  effecting  the  insurance,  they  were 
indebted  to  the  defendant  in  1000/.;  and  that  such  sum 
still  remained  due.  For  the  plaintiffs,  it  was  insisted,  that 
the  defendant  could  not  claim  a  right  to  set  off  the  loss  on 
the  policy  by  the  Nestor,  against  the  debt  due  from  him 
to  the  bankrupt  for  premiums ;  as  he  effected  such  policy 
as  the  agent  only  for  Messrs.  Thompson  ^  Co.,  the  owners 
of  the  goods.    The  defendant,  on  the  other  hand,  claimed 
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1898.         such  right,  on  the  grounds,  that  the  policy  was  eflected  in 
^  his  own  name,  and  that  there  was  a  mutual  credit  subaist- 

9.  ing  between  him  and  the  bankrupt,  before  and  at  the  time 

of  the  bankruptcy.  A  verdict  was  taken -for  the  plaintiffs 
for  the  amount  of  the  premiums  sought  to  be  recovered, 
leave  being  reserved  to  the  defendant  to  move  to  set  it 
aside,  in  case  the  Court  should  be  of  opinion  tliat  the  de- 
fendant was,  under  the  circumstances,  entided  to  set  off 
the  loss  by  the  ship  Nestor. 

Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  submitted,  that,  as  the 
policy  on  the  goods  by  the  Nestor  was  effected  by  the 
defendant  in  his  own  name,  he  might  have  sued  the  bank- 
rupt in  respect  of  the  loss ;  and  that,  as  the  bankrupt 
gave  the  defendant  credit  for  the  premiums,  the  latter  was 
entitled  to  set  off  the  amount  of  the  loss  he  might  have 
recovered  against  the  bankrupt  on  the  Nestor's  poUcy,  he 
having  a  lien  on  the  goods  insured  thereby,  to  the  mnoimt 
of  the  sum  due  to  him  from  Messrs.  Thompson  ^  Co.,  his 
principals.  The  learned  Serjeant  referred  to  the  cases  of 
Grove  v.  Dubois  (a).  Gumming  v.  Forester  (b),  Bime  v. 
Dickason{c),  Koster  y.Eason{d),  Parker  Y.Beasley{ii), 
Goldschmidty.Lyon{f),  Minett  v. Forrester {g),  Sheew. 
Clarkson{h),  SLud  Parker  v.  Smith  (i),  as  bearing  on  the 
point  in  question. 

Mr.  Serjeant  Taddy,  and  Mr.  Serjeant  E.  Lawes,  now 
shewed  cause.  Although  the  defendant  effected  the  pofi- 
cy  on  the  Nestor  in  his  own  name,  yet  he  was  not  interest" 


(a)  1  Term  Rep.  112.  (/)  4  Taunt.  634. 

(6)  1  Mau.  &  Selw.  494.  {g)  Ibid.  641,  n. 

(c)  1  Term  Rep.  286.  (A)  12  East,  60?. 

{d)  2  Mau.  &  Selw.  1 12.  (t)   16  East,  382. 
(e)  Ibid.  423. 
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ed  in  the  goods  which  were  the  subject-matter  of  the  in*  1828* 
surancej  and  the  loss  of  which  is  now  attempted  to  be  set 
off:  and  though  Messrs.  Thompson  %  Co.,  his  prinei* 
pals,  were  indebted  to  him  at  the  time  of  effecting  the  in* 
surance,  in  a  sum  exceeding  the  value  of  the  goods,  yet 
it  did  not  appear  that  he  had  made  any  advances  on  ac- 
count of  those  specific  goods.    In  Kaster  v.  EtuoHy  where 

• 

the  defendants,  insurance  brokers,  effected  several  policies 
in  the  name  and  on  account  of  their  own  firm,  it  was  hdLd, 
in  an  action  brought  against  them  for  premiums  by  the 
assignees  of  one  of  the  under-writers  upon  those  policies, 
who  had  become  bankrupt,  that  the  defendant  might  set 
off  losses  and  returns  due  on  all  such  policies;  but  there 
the  Court  proceeded  on  a  very  narrow  ground ;  for  the 
defendants  had  effected  policies,  some  in  the  name  and 
on  account  of  their  own  firm;  others  in  their  own  names, 
but  on  account  of  their  principals;  and  others  in  the 
names  and  on  account  of  principals  for  whom  they  acted 
under  a  del  creclere  commission  without  the  knowledge 
of  the  under-writers :  and  it  was  decided  that  they  could 
not  set  off  losses  due  on  such  policies  as  were  effected 
in  the  names  of  their  principals.  But  it  is  immaterial 
whether  the  name  of  a  broker  be  inserted  in  a  policy  or 
not,  as  it  is  generally  effected  for  all  persons  who  may  ap* 
pear  to  be  interested ;  and  here  the  defendant  acted  as  the 
agent  or  broker  for  Thompson  ^  Co.,  who  were  alone  in- 
terested in  the  goods  on  which  the  policy  was  effected ;  and 
although  it  may  be  said  that  he  might  have  brought  an  ac- 
tion on  it  in  his  own  name,  according  to  the  principle  laid 
down  in  Rosier  v.  Eason;  yet  there,  the  brokers  acted 
under  a  del  credere  commission,  which  put  them  in  the 
situation  of  principals.  In  Parker  v.  Beasley  (which  goes 
much  further  than  any  other  decision),  where  brokers 
effected  policies  on  goods  on  account  of  their  principals, 
but  in  their  own  names,  and  accepted  bills  drawn  on  them 


dot  wbefe  the  broker  luBself  k  a  pntr  to  die 
00  as  to  coaUe  hki  to  ■wnTBin  «a  acrioa  in  hk 
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in  the  goods  insared^  nor  had  be  advanced  an] 
thea^  and  hk  aMvelj  having  a  ti^it  of  fien  as  against  hk 
|>rinfipab  cannot  entitle  him  to  set  off  the  bias  mqoestion 
ns  agamst  tbe  onder-wriler,  and  there  k  a  nanifiestdk- 
tinction  between  a  general  snd  a  particolar  Ben.  In  Ifi- 
9tti  ▼•  Forrester  (b),  it  was  held  that  an  msiiranoe  btoker, 
who  was  indebted  totheestateof  a  bankmpt  undoHirriter, 
Hot  premiums,  could  not,  without  a  special  auiiarity,  set 
off  against  that  debt  sums  due  (rom  the  under-writer  for  le- 
tnms  of  premiums,  whether  the  returns  became  doe  before 
or  after  the  bankruptcy.  So,  in  Goldsehfmdt  v.  Zyon  (c), 
a  broker,  who  was  indebted  to  the  assignees  of  a  bankrupt, 
for  premiums  due  to  them  upon  policies  subscribed  by  the 
bankrupt  before  lus  bankruptcy,  was  held  not  to  be  en- 
titled to  set  off  returns  of  premiums  due  upon  the  arrival 
of  ships  which  arrived  since  the  bankruptcy.  The  case 
of  Mineit  v.  Forrester  therefore  goes  the  full  length  of 
this,  and  must  govern  it. 

(a)  2  Man.  &  Selw.  427.  {h)  4  Taunt.  54 1 ,  n.  (r)  Id.  534. 
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Mr.  Serjeant  Wilde,  in  support  of  his  rulei  was  stopped         189Bi 
by  the  Court. 

Lord  Chief  Justice  Best. — I  think  this  case  falls  within 
the  principle  laid  down  by  the  Court  of  King*s  Bench  in 
Parker  v.  Beculey.  What  are  the  facts?  The  bankrupt, 
How,  subscribed  a  policy  on  goods  by  the  Nestor,  which 
poHcy  was  effected  in  the  name  of  the  defendant,  and  on 
which  a  loss  has  occurred,  amounting  to  181/.  -The  defen- 
dant was  indebted  to  the  bankrupt's  estate,  for  premiums, 
in  177/.;  and  he  claimed  to  set  off*  the  amount  of  the  loss 
against  the  debt  due  from  him  to  the  bankrupts  for 
premiums.  Although  the  policy  on  the  Nestor,  sub- 
scribed by  the  bankrupt,  was  made  in  the  name  of  the 
defendant,  yet  the  goods  insured  did  not  belong  to  him, 
but  to  Messrs.  Thompson  %  Co.,  who  ordered  the  insur« 
ance  to  be  effected;  and  it  has  been  contended  for  the 
plaintiff's,  that  the  defendant  cannot  set  off  the  amount  of 
such  loss,  because  he  was  not  interested  in  the  goods. 
But  it  is  most  material  to  consider  that  he  might  have 
brought  an  action  against  the  bankrupt  on  the  policy,  as 
he  had  a  lien  on  the  goods  insured,  although  they  were 
not  his ;  as  he  acted  as  the  broker  for  Thompson  ^  Co., 
who  were  indebted  to  him  for  premiums  at  the  time  the 
insurance  was  effected,  in  the  sum  of  10002i,  which  still 
remained  due,  and  which  is  far  beyond  the  amount  of  the 
k)S8,  or  even  the  value  of  the  goods  insured.  The  de- 
fendant then  having  such  lien  on  the  policy,  for  premiums 
owing  to  him  by  his  principals,  he  had  clearly  a  right  to 
sue  the  bankrupt  on  the  policy.  Although  the  case  of 
Parker  v.  Beasley  is  not  exactly  in  terms  with  the  present, 
yet  we  may  extract  principles  from  it  by  which  this  must 
be  governed.  There  was  no  del  credere  commission  in  that 
case;  and  although  the  brok^ps  had  accepted  bills  drawn 
on  them  by  their  principals  on  account  of  the  goods,  yet 
the  ground  on  which  the  Court  decided  was,  that  the 
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1828.         brokers'  tuwies  being  on  the  policies,  they  had  a  «right  to 
maintain  an  action  against  the  under-writers  in  their  own 
name ;  and  that  where  a  party  has  a  right  to  sue  on  the 
policy,  and  has  also  a  lien  on  the  goods  insured,  he  may  set 
off  the  sums  to  be  received  from  a  loss  incurred  before  the 
arrival  of  the  goods,  in  an  action  for  premiums  brought  by 
the  assigness  of  the  under-writer,  who  bad  become  bank- 
rupt  since  the  loss.     Here,  there  can  be  no  doubt  but  that 
the  defendant  had  acquired  an  interest,  as  he  had  a  lien 
on  the  goods  which  were  the  subject-matter  of  the  policy 
subscribed  by  the  bankrupt,  and  had,  consequently,  ariglil 
to  sue  him  on  that  instrument.    The  defendant,  therefore, 
stands  in  the  same  situation  as  did  the  brokers  in  Parkerr. 
Beasley.    But,  independently  of  that  case,  or  the  case  of 
Koster  V.  E<uon,  it  seems  to  me  that  the  doctrine  of  mutual 
credit  between  the  bankrupt  and  the  defendant  is  more  ap* 
plicable  in  favour  of  the  latter  than  a  mere  right  of  set  off  (a). 
It  is  clear  that  the  bankrupt  gave  the  defendant  credit  fiv 
the  premiums ;  and  it  is  equally  so  that  the  latter  gave  credit 
to  the  bankrupt,  and  might,  by  virtue  of  his  Uen,  main* 
tain  an  action  on  the  Nestor's  policy,  in  his  own  name,  and 
for  his  own  benefit.     He  had  a  legal  right  to  recover,  and 
an  equitable  right  to  retain ;  and,  although  it  may  be  said 
that  Thompson  %  Co.  might  claim  to  recover  on  the  policy, 
the  goods  insured  being  their  property,  yet  they  could 
not  do  so,  without  first  discharging  the  debt  due  from 
them  to  the  defendant.     Lord  Mansfield  has  said,  that 
the  law  of  set  off  is  founded  on  an  equitable  doctrine:  and 
the  Courts  have  uniformly  endeavoured  to  extend  it.    The 
case  of  Minett  v.  Forrester  differs  from  the  present  in  all 
its  circumstances ;  but  it  is  sufficient  to  advert  to  one  only, 
vi».  that  it  does  not  appear  that  the  policy  was  effected  in 
the  name  of  the  party  who  clamed  the  right  of  set  off. 
Relying,  however,  on  the  dedsion  of  the  Court  in  Parker 

« 

(a)  See  the  ttotute  5  Geo.  2,  c.  dO,  s.  28. 
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V«  Beaslejfp  and  the  right  of  the  present  defendant  to  8ue         1828< 
on  the  policy,  it  having  been  effected  in  his  own  name  as        ^ 
well  as  on  the  equitable  rights  of  the  parties,  I  am  clearly  «. 

of  opinion  that  the  defendant  is  entitled  to  the  set  off  he 
claims,  in  respect  of  the  loss  in  question. 

Mr.  Justice  Park. — ^Whether  we  look  at  the  jrfstice  of 
this  particular  case,  or  at  the  principles  on  which  others 
have  been  decided,  I  am  clearly  of  opinion  that  this  rule 
must  be  made  absolute.  The  cases  which  have  been  de- 
termined on  this  subject  have  proceeded  by  degrees,  and 
those  of  Kosier  y.  Easan,  and  Parker  v.  Beasley^  appear 
to  me  to  establish  a  principle  to  warrant  us  in  deciding  in 
favour  of  the  defendant's  claim.  In  the  former  case,  the 
brokers  had  a  del  credere  commissioui  and  the  Court  held 
that  they  were  entitled  to  set  off  a  loss  on  policies  effected 
in  the  name  of  their  own  firm.  I  was  counsel  in  the 
case  of  Parker  y.  Beasley,  and  took  the  distinction 
that  the  brokers  did  not  act  under  a  dei  credere  com- 
mission, as  in  Koster  v.  Eason^  but  without  success ;  for  the 
Court  thought  the  principle  the  same,  whether  they  acted 
under  such  commission  or  not.  So,  here,  although  there 
was  no  del  credere  commission,  yet  the  policy  under  which 
the  goods  were  insured^  was  effected  in  the  name  of  the 
defendant  (the  broker),  who  might  have  maintained  an 
acti(Hi  against  the  under-writer  (the  bankrupt)  upon  it  in 
his  own  name.  He  had  a  material  interest  in  the  policy, 
havkig  a  lien  on  the  goods  insured,  and  the  owners  of 
Aose  goods  could  not  have  taken  them  out  of  his  hands 
without  satisfying  it;  and,  although,  it  has  been  said,  that 
they  might  have  maintained  an  action ;  yet  Lord  EUen- 
boraughy  in  Parker  v.  Beasley,  said,  with  respect  to  the 
rights  of  brokers,  as  to  this  point:  *^  The  policies  being 
in  their  own  names,  and  the  contract  of  the  under-writer 
originally  with  them,  they  might  have  brought  an  action  in 
their  own  names ;  and  the  Court  would  not  have  stayed 
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1828.  the  proceedings^  unless  the  principals  had  indemmfied 
them  against  the  bills,  in  which  case  the  Court  would  have 
suffered  the  action  to  go  on  for  their  benefit.  Although 
they  might  not  be  interested  in  the  goods  originally,  yet 
a  subsequent  interest  may  accrue  by  lien;*'  and  his  Lord- 
ship previously  observed :  "  If  the  parties  had  not  had  a 
lien,  their  names  would  have  stood  in  the  policy  as  mere 
naked  names,  not  coupled  with  an  interest;  but  they 
may  have  an  interest,  not  only  by  a  del  credere  commission, 
but  also  by  a  lien  J*  That  is  the  principle  on  which  I  found 
my  opinion.  Mr.  Justice  Le  Blanc  also  said:  *^  The  case  of 
Koster  v.  Eason  established  this — that,  where  the  broker 
himself  is  a  party  to  the  contract,  so  as  to  enable  him  to 
maintain  an  action  in  his  own  name,  if  he  has  acquired  an 
interest  by  a  del  credere  commission,  he  is  entitled  to  a  set 
off*.  It  is  the  same  thing  if  he  acquires  an  interest  by  ad- 
vancing on  the  credit  of  the  consignment ;"  and  Mr.  Justice 
Bayley  added :  **  There  is  an  express  contract  between  the 
under-writer  and  these  defendants ;  for  the  policies  are  in 
their  names;  and,  by  suffering  their  names  to  be  inserted 
in  the  policies,  the  under-writer  has  agreed  that  they  shall 
be  considered  as  principals  if  they  have  an  interest;  and 
they  have  an  interest  by  making  the  advances.*'  So,  here, 
the  defendant  had  an  interest,  he  having  a  lien  on  the  policy 
for  premiums  due  to  him  from  Thompson  ^  Co. ;  and,  there- 
fore, he  had  a  right  to  sue  the  bankrupt  on  the  policy. 

Mr.  Justice  Burrouoh  and  Mr.  Justice  Gaselee  were 
also  of  opinion,  that  this  case  must  be  governed  by  the 
principle  established  in  Parker  v.  Beasley. 

Rule  absolute. 
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Lawrence  and  Another,  Assignees  of  Tolson,  a  Bank-      Tuesdmf, 

nipt,  V.  Crowder  and  Another,  Sheriffs  o(  London.  April  29th, 

jL  his  was  an  action  of  trover  y  by  the  assignees  of  one  Tol-  in  an  action  by 

son,  a  bankrupt.     At  the  trial,  before  Lord  Chief  Justice  \^  ba^SSJJIlfV* 

Best,  at  Guildhall,  at  the  Sittings  after  TrinityT erm,  1827,  ^^'J^^^^J^/^j;: 

it  appeared  that  the  defendants'  time  for  pleading  expired  ney  delivered  a 

on  the  27th  February;  that,  on  the  26th,  a  clerk  of  the  ranMae^laTS^ 

defendants'  attorney  delivered  a  plea  of  the  general  issue  pSj^tiftJ^att^f. 

at  the  office  of  the  plaintiffs'  attorney,  without  a  notice  at-  "»y»  without  a 

,  notice  to  dispute 

tached,  as  required  by  the  statute  6  Geo.  4,  c.  16,  s.  90(a),  the  bankruptcy, 

of  the  defendants'  intention  to  dispute  the  act  of  bank-  thJtutote  6^ 

ruptcy  by  Tolson;  that,  in  two  or  three  hours  afterwards,  ^'^^  ^^»** 

*r     J      J  '  9  »  90.  Ontheiame 

the  clerk  of  the  defendants'  attorney  went  back  to  the  day»  and  be- 
office  of  the  plaintiffs'   attorney,   and,  saying  that  there  pleading  had  ex- 
was  a  mistake  in  the  plea  he  had  delivered,  got  it  back,  ^y^j  min*''^ 
and  shortly  afterwards  returned  with  another  plea  of  the  *"<*  ^^  "'^y 
general  issue,  to  which  the  notice  was  attached ;  and,  that,  that  there  waa 
on  the  delivery  of  the  second  plea,  the  clerk  of  the  plain-  and  shorUy^af-' 
tiffs'  attorney  said  "  very  well;"  but  the  defendants'  clerk  HveT^^another" 
did  not  tell  him  that  the  notice  was  added.     Under  these  with  the  notice 
circumstances,  the  Lord  Chief  Justice  was  of  opinion,  that  Sembu,  that 
the  notice  was  insufficient,  as  the  statute  requires  it  to  be  Juffidcnt*"*"" 
given  by  a  defendant  at  or  before  pleading;  and,  con- 
sequently, that  it  did  not  throw  on  the  plaintiffs  the  onus, 
of  proving  the  several  ingredients  of  Tolson's  bankruptcy. 
The  Jury  accordingly  found  a  verdict  for  the  plaintiffs. 


li 


(a)  By  which  it  is  enacted—  debts,  or  of  the  trading,  or  act  or 

That,  in  any  action  by  or  against  acts  of  bankruptcy,  respectively, 

any  assignee,  or  in  any  action  unless  the  other  party  in  such  ac- 

agwnst  any  commissioner  or  per-  tion  shall,  if  defendant,  ai  or  be- 

son  acting  under  the  warrant  of  fore  pleading,  and,  if  plaintiff,  be- 

the  commissioners,  for  any  thing  fore  issue  joined,  give  notice,  in 

done  as   such  commissioner,  or  writing,  to  such  assignee,  com- 

under   such  warrant,    no    proof  missioner,  or  other  person,  that 

shall  be  required,  at  the  trial,  of  he  intends  to  dispute  some,  and 

the  petitioning  creditor's  debt  or  which,  of  such  matters." 

VOL.  I.                                           M  M 
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1828.         his  Lordship  reserving  leave  to  the  defendants  to  move 
Lawrence      that  it  might  be  set  aside,  and  a  nonsuit  entered,  or  a  new 
Chowder.      ^"^'  granted,  in  case  the  Court  should  be  of  opinion  that 
the  notice  was  sufficient. 

Mr.  Serjeant  Toddy ^  in  the  last  Michaelmas  Temii  ac- 
cordingly obtained  a  rule  msi^  against  which — 

Mr.  Serjeant  Wilde  now  shewed  cause.  The  defen- 
dant's attorney  should  have  applied  for  leave  to  withdraw 
the  plea  first  delivered,  and  plead  de  novo.  In  WiUock  v. 
Smith  (a),  a  question  arose  on  the  statute  49  Geo.  3,  c.  121, 
8. 10,  which  was  similar  in  terms  to  the  6  Geo.  4,  c.  16,  where 
the  general  issue  had  been  pleaded  without  notice,  and  a 
Judge  gave  the  defendant  leave  to  withdraw  his  plea,  and 
plead  it  de  novo,  adding  the  notice  required  by  the  act.  So, 
in  Decharme  v.  Lane  (6),  although  the  defendant  pleaded 
without  giving  notice  at  or  before  the  time  of  pleading; 
yet,  it  was  held,  that,  if  he  had  leave  to  withdraw  his  plea 
and  plead  dc  novo,  a  notice  given  with  the  second  plea 
was  sufficient.  In  Gardner  v.  Slack  (c),  the  defendant  had 
leave,  under  a  Judge's  order,  to  withdraw  a  plea  of  the  ge- 
neral issue  pleaded  without  notice,  and  to  plead  it  de  novo 
with  notice.  But  the  case  is  different,  when  there  is  no 
leave  to  plead  de  novo;  for,  in  Poole  v.  Bell{d),  where  a 
defendant,  in  an  action  by  assignees,  pleaded  the  general 
issue  without  giving  notice  of  his  intention  to  dispute  the 
act  of  bankruptcy ;  but  before  the  time  for  pleading  had 
expired,  delivered  another  plea  of  the  general  issue,  with  a 
notice  of  his  intention,  such  notice  was  deemed  insufficient, 

Mr.  Serjeant  Toddy,  in  support  of  his  rule.  In  Poole 
v.  Bell,  two  pleas  of  the  general  issue  were  delivered,  and 
Lord  Ellenborough  said :  '^  The  first  plea  was  good  and 
effectual  to  all  purposes,  and  the  defendants  ought  to  have 

(a)  2  Camp.  184.  (c)  6  B.  Moore,  489. 

(6)  Ibid.  325.  (d)  1  Stark.  N.  P.  G.  328. 
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moved  for  leave  to  withdraw  it>  in  order  th^t  they  nught 
plead  de  novo,  and  give  the  proper  notice ;  they  would  then 
have  been  in  their  entire  situation  ;**  and  here  the  clerk  to 
the  defendants*  attorney  requested  to  have  the  first  plea 
given  back  to  him,  which  having  been  done,  he  afterwards 
delivered  the  second. 
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Lawrence 
Crowoer. 


By  the  Court. — The  second  plea,  with  the  notice  affix- 
ed,  was  delivered  to  the  clerk  of  the  plaintiffs'  attorney 
behind  the  back  of  his  principal,  and  he  was  not  told 
that  the  notioe  had  been  added.  The  bankruptcy  was 
not  the  main  point  in  issue  at  the  trial.  If  we  allow  a 
new  trial,  it  must  be  on  the  terms  of  the  defendants'  at- 
torney paying  the  costs  of  the  last  trial,  as  between  attor- 
ney and  client ;  and  the  defence  must  be  confined  to  the 
act  of  bankruptcy ;  and  if  the  plaintiffs  prove  it  to  the  satis- 
faction of  the  Judge  who  may  try  the  cause,  they  must  have 
judgment  of  the  term. 


On  these  terms — 


Rule  absolute. 


Macbeath,  a  Prisoner,  r.  Cooke  and  two  Others. 


Thundayy 
May  \tt. 


The  plaintiff*  beinff  charged  in  execution,  for  costs  due  A  plaintiff  being 
to  the  defendants  on  a  verdict  recovered  by  them,  and  ecution,  forcosu 
final  judgment  entered  up  thereon,  was,  in  the  last  Term,  obtined  br 
brought  up  to  be  discharged  under  the  Lords'  act,  32  Geo.  three  several 
S,  c.  28,  when,  his  schedule  being  imperfect,  the  Court  two  of  them 
ordered  him  to  be  remanded,  and  to  be  brought  up  within  forbisdzpences, 
the  first  week  of  this  Term.  ""f  tlTT' 

•f  ney  who  con- 

ducted the  cause 

Mr.  Serjeant  Andrews  now  opposed  his  discharge,  on  third,  who  was 

the  ground  that  the^r*^  week  of  the  Term  had  elapsed.       without  any  au- 
thority from 
him : — Held, 
that  such  note  was  insufficient,  as  the  authority  of  the  attorney  determined  on  final  judgment  be- 
ing ngned. 

M  M  ^ 


M4 


Bat,  die  SeorndsjT  hirais  staled,  dist  die  rale  was  ob- 
Uazxd  in  dat  tane.  aod  dkst  t}|e  pnoocr  ra  bronglit  up 
MTortimg  to  the  pcscsioe  cf  tbe  Cooit — 

Mr.  ScrjejuM  Amidraa  offered  a  note  to  aBov  die  prison- 
er fak  axpencef,  under  die  ISdi  sectioB  of  die  statute,  by 
which  it  if  enacted,  "  diat  a  pnsooer  shaD  be  disdiazged  by 


ment  and  coniefanceofhis  estate  and  effirtatjonless  the  are- 
ditor  agree,  b J  writing  signed  with  his  name  cx'iiiaiky  (or,  if 
he  be  oot  of  £ji|g&Bid^  under  the  hand  of  his  attocney),  topay 

and  aHow  the  prisoner,  weddy,  a  smn  not  exceeding  Sc  6dL 
(or  if  more  creditors  than  one  Bsist  on  his  detention,  not  ex- 
ceeding 2#.  a  week  eadi),  to  be  paid  on  Momday  in  every 
week,  so  long  as  the  pcisona-  shall  continue  in  execution.'' 

But,  as  it  appeared  that  one  (^  the  defendants  was  residing 
abroad,  and  that  the  note  had  only  been  signed  by  the 
other  two,  and  by  the  attorney  for  the  former,  who  bad 
received  no  authority  to  act  for  him  since  the  judgment 
was  signed,  the  Court  held  the  note  to  be  insufficient,  as  it 
was  necessary  that  all  the  creditors  in  the  suit  should  sign 
it;  and  said,  that  the  rule  applied  to  this  case,  although  the 
parties  signing  were  defendants,  and  that,  when  final  judg- 
ment was  signed,  the  authority  of  the  attorney  of  the 
absent  party  was  determined. 


The  prisoner  was  accordingly — 


Discharged  (a). 


(a)  See  Rex  v.  WiUdntony  7Term      Term  Rep.  25;  Btx  y.Dawis,  1  Bos. 
Rep.  156;    Meux  v.  Humphty,  8      &  Pul.  336. 
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1828. 
Bartram  r.  Farebrother  and  Another,  Sheriff  of  ^*^^'     * 

Middlesex.  May  1  tu 

X  HIS  was  an  action  of  trover,  to  recover  the  value  of  ^**l!'*°/^' 
thirty-eight  hogsheads  of  ale,  belonging  to  the  plaintiff,  goods  of  the 
which  had  been  seized  and  sold  by  the  defendants,  as  she-  \y^^  at£^i^ 
riff  of  Middlesex,  under  an  execution  at  the  suit  of  one  ^^^J^    ^'*>? 

goods  were  snip- 
Adatn  Park.  ped,aDdinToicef 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  Guild'  ^ee,  which  he**" 
Aaff,  at  the  Sittings  after  the  last  Trinity  Term,  it  appear-  "^^^^l^^ 
ed,  that  one  Mungo  Park,  a  Scotch  ale  merchant  in  Zon-  Part  of  the  goods 
don,  had  ordered  the  ale  in  question  of  the  plaintiff,  a  brew-  y^haxtin  London, 
er  at  Edinburgh,  the  invoices  of  which  arrived  in  London,  ^^^aJ^'^g 
and  came  to  the  hands  of  Park  on  the  29th  October,  1826;  remainder  on 

.    .       the  4th:  the 

that  twenty-five  hogsheads  of  the  ale  arrived  at  \heLeith  whole  were 
and  JSenrtcA  Wharf,  on  the  2d  ^or^wifi^r  following,  and  6S.*Ondie2d, 
thirteen  other  hoirsheads  on   the  4th,  the  whole  beinfir  the  vendee,  be- 

°  °    ing  insoWent, 

landed   on   the  wharf  on  the  6th ;  that,  on  the  arrival  told  his  derk 

of  the  twenty-five  hogsheads,  on  the  2d  November,  Park,  not  receive  the 

being  insolvent,  told  his  clerk  that  he  should  not  take  the  fired'him*^to  di- 

ale,  and  directed  him  to  go  to  one  Vincent,  an  attorney,  and  ^^^  °"«  ^'*  *» 

^  ,  attorney,  to 

desire  him  to   do   what  was  necessary   to  stop  it;   that  cause  them  to  be 
Vincent,  in  pursuance  of  such  order,  on  the  following  day,  Jeni^r.  °The* 
viz.  the  3d  November,  served  a  notice  on  the  wharfinger  *^™«y»  ^^ 

'  °        cordingly,onthe 

not  to  deliver  the  twenty-five  hogsheads,  and  on  the  4th,  s»i  November, 

gave  notice  to 

the  day  the  thirteen   hogsheads  arrived,    wrote   to   the  thewharBnger 
plaintiff  at  Edinburgh,  informing  him  of  the  stoppage,  uie  ^o^'which 
On  the  6th,  the  plaintiff's  agent  returned  an  answer,  re-  ^;**  ^f"  *^^- 

,  ed,  and  on  ihe 

questing  Vincent  to  take  the  necessary  steps  to  prevent  the  4th,  wrote  to  the 
thirteen  hogsheads  being  delivered  to  Park;  and  he  also  form  him  of  the 

stoppage.     On 
the  6th,  the 
vendor's  agent 
returned  an  answer,  requesting  the  attorney  also  to  stop  the  goods  that  arrived  on  the  4th;  which  he 
accordingly  did  verbally.     The  agent,  on  the  same  day,  wrote  to  the  wharfinger,  confirming  the  act 
of  the  attorney.    On  the  7th,  the  goods  were  seized  by  the  sheriff,  under  an  execution  against  the 
consignee,  and  afterwards  sold : — Held,  that  the  vendor  was  entitled  to  recover  the  value  of  the 
goods  in  an  action  of  trover  agaiDst  the  sherid*;  as  the  contract  between  the  vendor  and  the  vendee 
was  rescinded  before  the  right  of  the  execution  creditor  had  intervened; — that  the  transitu*  was  no 
at  an  end  on  the  arrival  of  the  goods  at  the  wharf; — and  that  the  vendor's  adoption  of  the  act  of  the 
attorney  for  the  vendor,  before  the  seizure  under  the  execution,  amounted  to  an  assent  to  the  re- 
pudiation of  the  contract. 
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wroCe  to  the  wharfinger  amfiiming  what  had  been  done 
as  to  the  fwentj-fire  hogdwads  br  Fimtemi,  who,  €m  the 
sane  daj,  went  to  the  wharf  and  Tcrballj  extended  the 
stoppage  to  the  thiitfm  hogdieads,  and  al  other  ooosign- 
flKnts  from  the  pkmtiir  to  Pmri;  hot  the  plaintiff*s  let- 
ter was  not  reoared  in  Lamdom  nntfl  the  9th.  On  the 
7di,  the  defendants,  as  sheiiflT,  adaed  the  ales,  under 
an  execution  against  ilmmgo  Pari,  the  cons^nee,  al  the 
sail  of  ^dbai  Parly  his  onde;  and,  on  the  11th,  one /Sfev- 
wri,  another  agent  of  the  plaintifl^  demanded  the  whole 
of  the  ale,  when  the  wharfinger  referred  him  to  die  defen- 
dants, to  iriiom  a  notice  was  giren  not  to  seD,  bet  on 
the  I3th  thej  removed  the  ale  from  the  wharf,  and,  on 
the  24th,  scdd  it  by  pobBc  auction  undo-  the  exeention. 
For  the  defendants,  it  was  objected,  that  the  plaint^  was 
not  entitled  to  recover,  on  two  grounds — Firti,  that  the 
trantitMS  was  at  an  end  before  an j  act  was  done  on  his 
behalf  to  stop  the  ale;  and  seamdly,  that  the  act  of  Fm- 
ceni  did  not  avaO,  as  he  was  not  authorized  bj  the  f^ain- 
tiff,  the  consignor,  to  stop  the  ale  on  its  arrival,  but  only 
acted  as  the  agent  or  attorney  of  Park^  the  consignee.  A 
rerdict  was  taken  for  the  plaintiff,  leave  being  reserved  to 
the  defendants  to  move  to  set  it  aside  and  enter  a  nonsuit, 
in  case  the  Court  should  be  of  opinion  that  the  objections 
taken  at  the  trial  were  well  founded. 

Mr.  Serjeant  JVikle,  in  the  last  Michaelmas  Term,  ac- 
cordingly obtained  a  rule  msi,  and  submitted,  that  the 
defendants  were,  at  all  events,  entitled  to  the  amount  of 
the  proceeds  of  the  twenty-five  hogsheads  of  ale  which 
arrived  on  the  2d  November,  Vincent  then  having  no  au- 
thority from  the  plaintiff  to  stop  them. 

Mr.  Serjeant  Cross  now  shewed  cause,  first,  the  con- 
tract between  the  plaintiff  and  Mungo  Park,  to  whom  the 
ale  was  consigned,  was  rescinded  by  the  latter's  refusing 
to  take  the  first  twenty-five  hogsheads,  on  the  day  they 
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arrived  at  the  wharf.     Secondly^  supposing  the  contract         1828, 
to  be  still  existinff,  the  transit  was  ended  by  the  stop- 
page,  before  the  defendants  seized  under  the  executioiu  v. 

And  lastly,  although  Vincent  might  not^  in  the  first  in- 
stance,  have  been  authorized,  as  the  agent  of  the  plaintiff^ 
to  stop  the  ale;  yet  his  act  was  afterwards  adopted  and 
ratified  by  the  plainti£P« — The  contract  between  the  plain- 
tiffy  the  consignor,  and  Park,  the  consignee,  was  rescind- 
ed on  the  2d  November,  the  latter  having  on  that  day  re- 
fused to  receive  the  ale,  and  having  ordered  his  cleik  to 
take  every  necessary  means  to  stop  it,  and  to  prevent 
its  being  delivered  to  him,  as  he  was  then  in  insolvent 
circumstances;    and  he   never  afterwards  attempted   to 
claim  any  part  of  the  ale.     The  case  of  Salte  v.  Field  {a) 
IS  far  stronger  than  the  present.     There,  it  was  held, 
that,  if  the  vendor  of  goods  accept  an  offer  previous- 
ly made  by  the  purchaser  to  return .  them,  the  contract 
is  thereby  rescinded,  and  the  property  revested  from  the 
time  of  the  offer,  so  as  to  avoid  an  attachment  laid  in 
the  interim  by  the  creditors  of  the  purchaser,  although 
the  vendee  kad  actually  accepted  the  goods.     So,  in  At* 
kin  V.  Bancick  (6),  it  was  determined,  that,  if  goods  are 
consigned  upon  credit,  and  the  consignee,  before  he  has 
committed  an  act  of  bankruptcy,  suspecting  his  insolven- 
cy, refuse  to  accept  the  goods,  and  the  consignor  consent 
to  receive  them  back,  the  goods  will  not  pass  by  the  as^ 
signment. 

The  learned  Serjeant  was  proceeding  with  his  argur 
ment,  when  the  Court  caUed  on — 

Mr.  Serjeant  Wilde  to  support  his  rule.  The  autho- 
rity of  Atkin  V.  Barwick  cannot  be  supported.  It  has 
frequently  been  impugned:  first,  by  Lord  Kenyan,  in 
Neate  Y.  Ball  (c),  where  he  said,  that  he  never  heard  it 
quoted  without  some  comment  upon  the  law  of  it.     And 

(a)  5  Term  Rep.  211.  (6)  1  Str.  166.  (c)  2  East,  124. 
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1828.         in  Richardson  v.  Goss,  Mr.  Justice  Chambre  said  (a),  that, 

**  if  a  case  precisely  similar  to  AtJcin  v.  Barwick  were  now 

Bartram  .        . 

0.  to  arise,  it  would  not  receive  the  same  decision.**   Here, 

however^  there  is  no  ground  to  say  that  there  has  been  a 
repudiation  of  the  contract  by  Park,  the  consignee.  The 
notice  by  Vincent  to  the  wharfinger  amounted  only  to  an 
order  to  stop  the  ale ;  and  he  was  not  the  agent  or  attor- 
ney for  the  plaintiff,  the  consignor,  but  acted  for  the  con- 
signee alone.  If  the  contract  had  been  rescinded,  there 
would  be  no  doubt  but  a  mere  order  to  stop  goods  in  tran^ 
situ  only  confers  a  right  of  lien  on  the  party  in  whose  cus- 
tody they  are;  and  such  an  order  can  only  be  valid  when 
given  by  a  consignor,  or  by  an  agent  duly  authorized  by  him* 
Besides,  the  transit  was  completely  at  an  end.  Neither 
Park  nor  Vincent  intimated  any  intention  that  the  contract 
should  be  rescinded ;  and,  if  the  order  to  stop  the  ale  had 
been  afterward  revoked  by  Park,  the  plaintiff  would 
have  been  bound  to  complete  his  contract.  It  is  necessary 
to  look  at  the  situation  of  the  vendor  and  vendee,  on  the 
7th  November,  when  the  defendants  seized  the  ale  under 
the  execution.  If  Park,  the  vendee,  had  remained  silent 
from  the  time  of  its  arrival,  and  the  price  had  fallen  in 
the  market,  the  plaintiff  would,  nevertheless,  have  been 
entitled  to  recover  its  amount,  according  to  the  invoice 
price.  It  must  be  admitted,  that,  if  the  plaintiff  himself 
had  gone  to  the  wharf,  he  might  have  rescinded  the  con- 
tract; but  a  mere  order  to  stop  goods,  by  an  unauthorized 
agent  of  the  vendor,  cannot  amount  to  a  repudiation  of  a 
contract,  or  have  the  effect  of  rescinding  the  sale  of  such 
goods :  nor  will  a  subsequent  adoption  or  ratification  of 
such  order  by  the  seller  operate  so  as  to  annul  or  cancel 
the  contract.  At  all  events,  Vincent  had  no  authority  to 
stop  the  goods,  so  as  to  affect  the  rights  of  third  persons ; 
nor  can  a  stranger  to  a  consignor  order  a  wharfinger  to  stop 
goods  in  his  hands,  or  to  abstain  from  delivering  them  to  the 

(a)  3Bos.  &Pul.  127- 
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consignee,  without  the  previous  authority  of  such  consignor.         1828. 
In  Sake  v.  Field  there  never  was  a  subsisting  contract.      bartram 
There,  goods  were  sold,  and  delivered  to  the  clerk  of  the  v. 

vendee,  and,  whilst  they  were  in  the  packer's  hands,  the 
clerk  received  a  letter  from  his  principal  in  America^  say- 
ing thav4ie  was  ruined;  and  adding,  that,  if  he,  the  clerk, 
had  purchased  any  goods  for  his  account,  he  was  to  let  the 
vendors  have  them  back.     The  repudiation  by  the  buyer^ 
ther/efore,   was  made  before  there  was  any  contract  or 
sale  capable  of  adoption  by  the  vendor.     But  in  Smith 
V.  Field  (a),  where  a  vendee  wished  to  return  goods  to  a 
vendor,  and  the  latter  sued  out  an  attachment  to  attach 
the  goods  in  the  hands  of  a  packer,  as  the  property  of  the 
vendee ;  that  was  considered  to  be  an  election  by  the  ven- 
dor not  to  rescind  the  contract;  and,  the  vendee  having  af- 
terwards become  bankrupt,  it  was  held  that  the  vendor 
could  not  recover  the  goods  from  the  packer,  in  trover. 
The  rule,  that  a  trader,  on  becoming  insolvent,  may  re- 
scind a  contract  in  favour  of  a  particular  creditor,  is  limit- 
ed to  cases  where  the  contract  is  not  complete.     There- 
fore, in  Barnes  v.  Freeland{b)y  where  a  vendor  sold  and 
delivered  goods  to   a  vendee,  and  received  in  payment 
a  bill  of  exchange  at  nine  months'  date;  but  before  the 
bill  became  due,  and  four  months  after  the  sale  of  the 
goods,  the  vendee  informed  the  vendor  that  he  must  stop 
payment,  and  offered  to  restore  the  goods  to  him,  and  the 
vendor  received  them  back — it  was  held  thai  the  vendee 
could  not  rescind  the  contract,  or  return  the  goods  to  the 
vendor,  as  it  would  be  giving  the  latter  a  preference  to 
his  other  creditors.    And  Lord  Kenyan  there  observed  (c) : 
"  It  is  said,  however,  that  the  vendor  may,  in  all  cases, 
rescind  his  contract,  with  the  consent  of  the  vendee,  at 
any  time  before  the  bankruptcy  of  the  latter:  but,  if  that 
were  so,  all  the  creditors  of  a  bankrupt  whose  goods  re- 
mained in  his  hands  in  specie,  might,  when  they  found 

{a)  5  Term  Rep.  402.  (6)  6  Term  Rep.  80.  (c)  Id.  85. 
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1828.         that  he  was  in  insolvent  circumstances,  go  to  tlie  bank- 
^    ""     *      nipt*8  property  and  bring  away  w)iat  each  had  contributed 
•.  to  the  fund,  leaving  nothing  to  satisfy  the  rest  of  the  cre- 

ditors«*'  Here,  there  was  not  only  an  admitted  contract 
between  the  vendor  and  purchaser ;  but^  on  the  order  for  the 
ale  being  sent  by  Parh^  it  was  forwarded  on  his  account. 
He  received  the  invoices  accordingly,  and  the  ale  remained 
at  the  wharf  for  him,  and  on  his  account  alone,  until  the 
wharfinger  received  Vincents  order.  There  was  no  adop- 
tion, by  the  plaintiff,  of  the  act  of  Vinceni,  until  the  rights 
of  third  persons  had  intervened ;  tlie  letter  of  the  plaintiff's 
agent  not  having  arrived  when  the  ale  was  seized  und^ 
the  execution.  The  case  of  Neate  v.  Ball  {a)  is  an  authori- 
ty  in  favour  of  the  defendants.  There,  the  course  of  deal- 
ing between  the  vendor  and  vendee  was,  that  sometimes 
wool  was  sent  by  the  vendor  with,  and  sometimes  without, 
a  specific  order;  but  the  vendee  had  always  the  option 
of  returning  the  goods  if  he  had  no  call  for  them.  The 
vendor  sold,  by  order,  thirteen  bags  of  wool  to  the  vendee, 
who  received  the  invoice  in  January,  and  on  the  14ih 
February  the  bags  were  sent.  The  vendee  was  not 
at  home  when  they  arrived,  and  they  were  deposited 
in  his  warehouse.  On  his  return  home,  on  the  same  day, 
he  gave  directions  that  the  bags  should  not  be  opened; 
but  he  gave  the  invoice  to  his  foreman,  with  orders  to 
weigh  off  and  examine  the  wool  therewith;  and  they  were 
deposited  with  other  goods  of  the  vendee.  The  vendee  be- 
came embarrassed,  and  on  the  4th  and  5th  March  returned 
the  wools  to  the  vendor,  declaring  his  situation,  and  hoping 
that  the  latter  would  have  no  objection  to  take  them  back, 
and  requesting  a  line  of  approbation  thereof.  The  vendor 
received  the  letter,  and  gave  his  consent  to  the  return  c^  the 
woob.  The  vendee  committed  an  act  of  bankruptcy  on  the 
same  day,  and  before  the  letter  was  sent  by  the  vendor: — it 
was  held,  that  the  vendee,  by  keeping  possession  of  the  goods 

(a)  2  East,  117. 
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SO  long,  lost  bis  option,  which  ought  to  have  been  exer-  If^. 
cised  on  the  receipt  of  them ;  and  that,  beinff  in  a  state  of  1  "  ^ 
insolvency,  he  could  not  exercise  the  power  of  restoring  the  _  v. 
goods  to  the  vendor,  though  it  was  done  without  any  fraudu- 
lent concert  with  him ;  and  the  assignees  of  the  vendee  were 
declared  to  be  entitled  to  the  wools.  Here,  however, 
there  was  no  option  by  the  vendee,  to  warrant  the  return 
of  the  ale,  nor  did  the  vendor  consent  to  receive  it  back  un- 
til five  days  after  its  arrival.  As,  therefore,  there  was  no 
evidence  to  shew  that  Vincent  was  authorised,  as  the  agent 
of  the  plamtiff,  to  stop  the  ale,  at  the  time  he  sent  the  or- 
der to  the  wharfinger,  and  as  Park,  the  consignee,  bad 
done  nothing  to  rescind  his  contract,  the  defendants  were 
entitled  to  sell  under  the  execution.  Park  should  have 
acted  openly,  and  declared  his  insolvency  to  the  wharfin- 
ger, and  not  have  directed  his  attorney  to  stop  the  ale; 
and,  as  the  plaintiff's  claim  was  adverse  to  the  rights  of 
third  parties,  the  wharfinger  would  have  been  guilty  of  a 
conversion  if  he  had  acted  on  the  unauthorized  order  of 
Vincent,  whose  act  must  be  considered  as  nugatory  and 
unavailing. 

Lord  Chief  Justice  Best.  — This  is  an  action  against  the 
defendants.  Sheriff  of  Middlesex,  for  taking  in  execution 
certain  goods  as  the  propert}[  of  one  Mungo  Park,  at  the 
suit  of  his  uncle,  Adam  Pari.  No  act  of  bankruptcy  hav- 
ing been  committed,  the  policy  of  the  laws  relating  to 
bankrupts  does  not  apply.  The  question  then  is — when 
can  an  execution  creditor  seize  goods  which  are  the  pro- 
perty of  his  debtor  by  purchase?  It  is  when  the  contract 
between  the  vendor  and  purchaser  is  complete.  If  it  be 
not  complete,  but  is  merely  suspended,  the  property  in 
the  goods  does  not  vest  in  the  purchaser,  so  as  to  entitle 
the  execution  creditor  to  take  them.  But  I  am  of  opinion 
that,  under  the  circumstances  of  this  case,  and  the  facts  as 
proved  at  the  trial,  the  contract  between  the  plaintiff  and 
Parkf  as  to  the  ale  in  question,  was  completely  rescinded  and 
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iuSt^wva^  the:  am&pues  deshned  m  im  cfrrfc,  tkathe 

Tliac  VIES  diesr&ra.  rnm&tfsmtff  she  cmczact  osUi 
fttftf  angatthoiiig&.BgaiiuyKi{atpiijgigigniiMrig^ty  CKC^ 
»^  kii  dak  ca  jesre  faKssi^Qa  soap  the  ^oodsy  aad  Aeie- 
pyafcaigyweigarf^Bhe jgeBCiiii  fh  phmcnF;  jctilBCiiikiil 
dbst  PttHks  aiBmtaig.  w;k,  bi  set  zal  of  tke  oontnct  al- 
tigccka.  I^  hcwevcr,  tfca  kad  not  bcoi  MffrffJ  to  by 
&e  ▼cxidory  k  wosU  boc  bxve  wrtBcrf.  B«i»  ob  die  Sd 
Xmrewiier,  Wmexmt  sent  a  kcfier  tx>  tbe  wWmj Ciiger,  girmg 
Ub  Bodce  Bot  to  defivcr  the  tit;  mtd  ob  the  Odk^  die 
daj  befiife  it  wbi  smed  oader  the  rimHJM,  tbe  Mgtat 
of  tbe  Yendor  wrote  tt>  rnrmtfyadoiitk^biiactyaBdalsoto 
tbe  wharSDgtT,  cjuufiiMiiig  Timtemfs  feiiuus  oider.  Tbe 
pbiiififl^  tberefeie,  eoidd  Dot  afierrads  bare  sued  Porit 
for  tbe  aMoontof  tbeale.  Bodi  parties  bad  agreed  to  sos* 
peod  tbe  contract  before  tbe  rights  of  a  tbird  party  badin- 
terrened*  But  h  bas  been  said,  tbat,  if  tbe  rendee  bad  re- 
▼(4:ed  tbe  order  to  stop  tbe  ale,  the  rendor  might  haTebe^a 
compelled  to  complete  tbe  contract.  It  is,  however,  unne- 
cessary to  consider  that  point,  as  he  did  not  do  so;  and  when 
tbe  seller  onisented  to  tbe  proposal  made  by  tbe  buyer,  to 
Stop  the  ales,  it  had  tbe  effect  of  suspending  or  putting  an 
end  to  tbe  contract  altogether.  This  question,  therefore, 
may  be  decided  without  any  di£Sculty,  and  without  reference 
to  any  authority ;  for,  until  the  rights  of  third  parties  have 
actually  intervened,  tbe  original  contracting  parties  may,  at 
any  time,  put  an  end  to  their  contract ;  and  here  the  rights 
of  the  execution  creditor  had  not  intervened  until  tbe 
agreement  to  rescind  the  contract  had  been  executed. 
This  case,  therefore,  may  be  decided  on  principles  of  law, 
honesty,  and  reason;  but  the  question  seems  to  me  to  be 
put  at  rest  by  the  case  of  Atkin  v.  Barwick,  which  ap- 
pears to  be  far  stronger  than  tbe  present;  and  although  I 


Bartram 


IS  THE  NINTH  YEAR  OF  GEO.  IV.  BitS 

am  not  prepared  to  adopt  all  the  reasoning  of  Lord  Chief        1828. 
Justice  Pratt;  yet  I  think  that  I  should  have  decided  as 
the  Court  there  did,  although  not  for  the  same  reasons.  «. 

There,  a  bankruptcy  had  intervened,  and  the  assent  was 
subsequent  to  the  act  of  bankruptcy ;  but,  since  the  time  of 
that  decision,  a  new  dbtinction  has  arisen  respecting  a  pre- 
ference given  to  one  creditor  over  the  rest,  in  contemplation 
of  bankruptcy.  It  might,  perhaps,  have  been  as  well  if  that 
doctrine  had  never  been  introduced  into  Westminster  HM. 
Lord  Mansfield  observed,  in  Harmon  y.  Fisher  {a),  with 
respect  to  the  case  of  Atkin  v.  Barwick,  *'  that  the  judg- 
ment  seemed  to  be  right,  but  the  reasons  wrong.*'  But 
the  case  was  confirmed  in  Salte  v.  Field,  where  the  proper- 
ty of  goods,  bought  by  an  agent  for  the  vendee,  and  deli- 
vered by  him  to  the  vendee's  packer,  in  whose  hands  they 
were  attached  by  the  vendee's  creditors,  was  held  to  re- 
vest in  the  vendor,  so  as  to  avoid  the  attachment,  by  the 
vendee's  having  countermanded  the  purchase,  by  letter  to 
his  agent,  dated  before  such  delivery,  though  not  received 
till  afterwards;  the  vendor  assenting  to  take  back  the 
goods.  It  has  been  said,  however,  that  there  was  no  sub- 
sisting contract  in  that  case;  but  that  is  not  the  principle 
on  which  Lord  Kenyan  decided ;  for,  said  his  Lordship  {b) : 
''  It  was  in  the  power  of  the  buyer  and  seller  to  put  an  end 
to  the  contract,  as  if  it  had  never  existed ;  and  it  is  stated, 
that  the  proposition  made  by  the  purchaser  to  rescind  the 
contract,  was  acceded  to  by  the  sellers.  I  cannot  distin- 
guish this  case  from  that  of  Atkin  v.  Barwick,  on  princi- 
ple; for,  in  that  case  there  had  been  a  delivery  of  the  goods 
by  the  seller,  with  the  concurrence  of  all  the  parties  inter- 
ested; but  the  agreement  of  the  parties  to  rescind  that 
contract  put  an  end  to  the  sale,  as  if  it  had  never  taken 
place.  So,  in  this  case,  it  was  competent  to  the  principal 
to  disavow  the  contract  made  by  his  agent,  if  the  vendors 
chose  to  accede  to  it:  the  proposition  made  by  the  pur- 

(fl)  Cowp.  125.  (6)  6  Term  Rep.  214. 
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;  bat 
<-  dicy  agreed  to  k;  md^bytiicwgfdjigiKiintafbodiydie 

**  ThedoctiiBelaiddovoin 
£a&r  T. /^idV,  ms  afkxwuds  coafinBcd  in  &m£A  T. /id^ 
h  the  bttcr  nif ,  hawewtr^  tfaevcBdeekadbeooaneabaik* 
mptafkier  he  vkhed  to  letom  the  goods  to  the  vendor;  and 
the nterestofhii  creators  had  intervened:  aad Ijord  JEa»- 
9«iaud(«):  '^lBthefbnKrcaseor5«fteT./idU;dieCoiiit 
went  as  Stf  as  they  oodd  to  asast  the  seller;  baft  there, 
both  bajcrand  seDer  agreed  to  rescind  the  contract  A^^are 
the  bankmptcj.  That  case,  therefore,  as  wd  as  that  of  .^ 
Isa  T.  BiMwwieij  proceeded  on  the  ground  of  a  rennaeinlMNi 
of  the  contract  bj  all  die  parties  coDoemed.*  Uisliordship 
appears  to  have  proceeded  on  the  |»iiiciple,  that,  in  both 
these  cases,  the  contract  had  been  rescinded  or  renoonoed; 
and  Mr.  JoMtict  Ashkmrst,  Mr.  Jostice  JSiifler,  aadlfr.  Jus- 
tice Grose,  coofinned  the  decision  in  Sake  ▼•  Fields  and 
distingnished  it  from  Smiik  ▼.  FieU,  as,  in  the  latter  caae, 
the  Tendors  refused  to  renounce  or  resdnd  the  contract. 
The  subsequent  case  of  Bom^T.i^retfbnM/ does  not  duke 
or  impugn  the  previous  authorities.  Lord  Kenyan  thore 
observed  (6),  "  It  is  said  that  the  vendor  may,  in  all  cases, 
rescind  his  contract,  with  the  consent  of  the  vendee,  at  any 
time  before  the  bankruptcy  of  the  latter;  but,  if  that  were 
so,  all  the  creditors  of  a  bankrupt,  whose  goods  remained 
in  his  hands  in  specie,  might,  when  they  found  that  he  was 
in  insolvent  circumstances,  go  to  the  bankrupt's  property, 
and  bring  away  what  each  had  contributed  to  the  fund,  leav- 
ing nothing  to  satisfy  the  rest  of  the  creditors.  The  goods 
here  were  originally  sold  and  delivered  to  the  vendee,  and 
they  were  locked  up  in  his  warehouse:  therefore,  diere 
was  a  complete  transfer  of  the  property  from  the  defen- 
dant to  the  bankrupt  at  the  time;  and  the  question  is, 
whether,  when  the  latter  became  insolvent,  he  could  re- 

(a)  6  Term  Rep.  404.  (6)  6  Term  Rep.  86 . 
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deliYer  it  back  to  the  defendant  in  specie.  I  cannot,  on  1828. 
principle,  distinguish  the  present  case  from  that  of  Har-  bartram 
man  v.  Fisher;  for  this  bankrupt  knew  his  insolYcnt  situa-  ^  »• 
tion  at  the  time  when  he  wished  to  deliver  back  the  goods 
in  question  to  the  defendant,  as  well  as  Fordyce  did  in  that 
case;  there,  Fordyce ^  finding  that  he  was  insolvent,  was 
anxious  to  repay  to  the  defendant  some  bills  which  the 
latter  had  lent  him;  and  though  those  bills  were  as  easily 
distinguishable  from  the  rest  of  his  effects,  as  the  iron  in 
question  was  from  the  rest  of  this  bankrupt's  property, 
the  Court  there  held,  that  it  could  not  be  done,  because  it 
would  prejudice  the  other  creditors  of  the  bankrupt. 
Three  cases,  however,  have  been  cited,  and  pressed  upon 
us,  as  deciding  the  present;  but  I  think  they  are  to  be  dis- 
tinguished from  this.  In  Atkin  v.  Barwick,  the  vendees 
finding  that  their  affairs  were  in  a  declining  condition,  be- 
fore the  goods  arrived  at  their  house  in  Cornwall^  refused 
to  accept  the  goods,  and  thereby  refiised  to  become  parties 
to  the  contract  of  sale;  and,  though,  when  the  goods  did 
arrive  by  the  waggon,  the  vendees  could  not  turn  them 
loose  in  the  street,  yet  they  did  what  was  tantamont  to  re- 
jecting them;  they  sent  them  to  a  friend  of  the  consignors, 
for  their  use.  In  SaUe  v.  Fields  consider  who  was  the 
party  to  the  contract ;  not  the  clerk  of  the  vendee  who 
lived  in  London^  but  Dewhurst  who  was  residing  in  New 
York;  and  he,  knowing  his  insolvent  situation,  sent  orders, 
a  month  before  the  transaction  in  dispute  took  place,  to 
his  clerk  here,  not  to  purchase  any  more  goods  for  him. 
The  clerk,  immediately  on  the  receipt  of  this  order,  applied 
to  the  vendors  to  take  the  goods  back  again,  who  agreed 
to  rescind  the  contract.*'  His  Lordship,  therefore,  con- 
firmed the  doctrine  laid  down  in  the  former  cases,  draw- 
ing a  distinction  between  Atkin  v.  Bartoick,  and  Salte  v. 
JFidd,  and  comparing  the  case  o{  Barnes  v.  Freeland  to  that 
of  Harman  v.  Fisher^  where  the  acts  were  done  in  con- 
templation of  an  act  of  bankruptcy,  and  to  give  a  prefer- 
ence to  creditors.    Here,  however,  no  bankruptcy  had  in- 


Bet  it  L»  becB  ssii,  dtai,  a  ts  emt,  dw  ale  «m  de- 

teaqiCed  to  be  rpwaMJfd,  or  xkeonier  to  itop  tboB  gmn. 
But  tLai  vai  hoc  so.  GtXMii  in  tbe  hiilT  of  a  canier  or 
wharSngtr  caaaofi  be  said  to  kave  reached  their  final  det- 
tinatifai,  nnlesa  the  vharfingcr  be  the  actual  agent  of  die 
comignrr  Here,  hoverer,  it  ii  not  neoesaaiy  to  decide 
whether  the  goois  were  yiufieilf  stopped  or  not.  Nei- 
ther the  case  of  jBarae*  t.  J^rfirian^  nor  indeed  either  of  the 
prerioos  aothorities  to  which  we  hare  been  refierred,  tnnied 
on  that  point.  It  is  enough  ibr  ns  to  say,  that  the  goods 
were  not  in  the  hands  of  the  Tendee  when  the  contract 
was  agreed  to  be  suspended  by  die  vendor;  nettber  woe 
they  stopped  to  defraud  a  genial  body  of  creditinv,  or  fi>r 
the  purpose  of  a  fraudulent  preference.  I  am,  dioefore, 
of  opinion,  that  this  rule  must  be  disdiarged. 

Mr.  Justice  Park.— I  fuDy  agree  with  all  that  has 
fallen  from  my  Lord  Chief  Justice.  Independendy  of  any 
authority  9  the  reascm  and  justice  of  the  case  are  clearly  with 
the  plaintiffs.  But  the  principle  established  by  the  cases 
to  which  we  have  been  referred,  appears  to  me  to  be  the 
true  one ;  and  one  that  has  been  adopted  by  the  Courts  in 
fiiYOur  of  bond  fide  contracts,  when  rights  of  creditors  or 
third  persons  do  not  intervene,  and  when  there  is  no  inten- 
tion to  give  a  fraudulent  preference.  With  respect  to  the 
case  of  Atkin  ▼•  Barwick,  it  has  never  been  wholly  objected 
to  as  an  authority ;  but  it  differs  from  the  present,  as  here 
there  has  been  no  bankruptcy ;  and,  although  I  do  not 
altogether  agree  with  the  reasoning  of  Lord  Chief  Justice 
Pratt,  yet,  as  was  said  by  Lord  Mansfield  in  Harmon  v. 
Fisher,  "  the  judgment  seemed  to  be  right,  but  the  rea- 
sons wrong.'*  Then  came  the  case  of  Sake  v.  Field, 
which  was  decided  in  1793,  and  which  I  attempted  to 
distinguish  from  Atkin  v.  Barwick,  but  did  not  succeed; 
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and  all  the  Judges,  in  Scdte  y.  Fields  considered  that  the         1828. 
contract  had  been  entered  into,  but  that  it  had  been  put 
an  end  to  or  rescinded,  by  the  assent  of  the  parties ;  and  0. 

Mr.  Justice  Butter  said:  '^  The  principle  on  which  the  case 
otAtkin  Y.  Banvick  was  decided,  gOYcms  this.  The  point 
there  contended  for,  was,  that  there  was  no  consent  by  the 
sellers  to  rescind  the  contract;  but,  here  an  express  con- 
sent by  them  is  stated."  In  Smith  y.  Field,  the  Court  re- 
cognised the  authority  of  Salte  y.  Field,  but  distinguished 
the  two  cases,  as  in  the  latter  the  Yendors  declined  to  re- 
scind or  renounce  the  contract,  and,  as  Lord  Kenyon  ob- 
serYed,  the  interests  of  other  persons,  viz.  the  bankrupt's 
creditors,  had  interYened.  In  Barnes  y.  Freeland,  the 
preYious  decisions  were  fully  considered,  and  Atkin  y. 
Barwick,  and  Salte  y.  Field,  were  not  objected  to,  but 
were  distinguished  from  Barnes  y.  FreeUmd,  where  Lord 
Kenyon  said:  *^  In  this  case,(the  goods  were  delivered  to 
and  accepted  by  the  vendee,  and  the  property  remained  in 
him  until  he  became  insolvent:"  and  Mr.  Justice  Ashhurst 
added:  *' The  contract  was  complete,  and  could  not  be 
rescinded  by  any  subsequent  act  of  the  parties,  so  as  to 
affect  the  interests  of  third  persons."  Here,  however, 
there  was  no  delivery  to  the  vendee,  and  the  only  rights 
\o  be  affected  were  those  of  Adam  Park,  the  uncle. 

Mr.  Justice  Burrough. — When  the  facts  of  this  case 
are  considered,  the  point  appears  to  be  quite  clear,  and 
we  have  no  need  of  authority.  The  only  question  is, 
whether  the  delivery  of  the  ale  to  the  vendee  was  complete 
before  it  was  stopped,  or  whether  the  contract  was  after- 
wards rescinded  by  the  consent  of  the  vendor  and  vendee. 
In  either  case  the  plaintiff  would  be  entitled  to  recover. 

Mr.  Justice  Gaselee  concurring — 

Rule  discharged. 

VOL.  I.  N  N 
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Friday,  Knight  and  Fyson,  Gents.,  v.  Legh,  Esq.,  M.  P. 

May  2nd. 

the  plaintiffs  X  HIS  was  an  action  of  trover,  brought  by  the  plain-> 
/'^[he  ^n^(  tiffs  against  the  defendant,  to  recover  damages  for  the 
l^^ihJ^J^  *  ***"  conversion  of  a  bill  of  exchanj?e  by  the  defendant  to  his 

for  8500^  8C-  . 

cepted  by  the      own  use.     At  the  trial,  before  Lord  Chief  Justice  Best,  at 

JimJt  I  * 

With  the  con-  Guildhall,  at  the  Sittings  after  Michaelmas  Term,  1826, 
Irode/fnd/JS.  *  verdict  was  found  for  the  plaintiffs  for  the  damages 
the  bill  was  left   mentioned  in  the  declaration,  subject  to  the  taxation  of 

ID  the  hands  of 

the  piaintjffk,  at  Certain  biUs  of  costs  of  the  plaintiffs,  as  between  attorney 
repayment'of*  *^^  client;  kave  being  reserved  to  the  defendant  to  move 
the  money  ad-     f^  enter  a  nonsuit  on  a  point  of  law :  which  afterwards, 

vanced.     J.  E,  . 

being  indebted  by  the  permission  and  direction  of  the  Court,  and  by  con- 
afterwards  wrote  ^^^^  of  both  parties,  it  was  agreed  should  be  presented  for 
to,^n^"'n!e     *^®  opinion  of  the  Court  on  the  following  case: — 

bin  of  3500/L 
you  will  please 

to  hold,  subject  *'  The  bill  of  exchange,  for  the  conversion  of  which  the  ac- 
aiso  for  any  ad"  ^^"  ^*^  brought,  was  drawn  on,  and  dated,  the  5th  Novem- 
vancesor  law      j^  1821,  by  one  Thomos  Clauffhton,  upon  the  defendant, 

expenses  you  .  o  »     r 

have  against  requesting  him,  eighteen  months  after  date,  to  pay  to  the 

fendant  fraudu-  said    Thomos  Claughton's  order  3500/.,   value  received; 

thebiiuuTonhe  ^^^^^^  ^^^  ^'^  afterwards,  and  before  its  negotiation,  ac- 

custody  of  the  cepted  by  the  defendant.     The  bill  having  been  indorsed 

plaintiffs.     P, 

sued  him  iniro-  by  Claughton,  he,  on  the  8th  December,  1821,  deuvered 
award"of  anar-*  ^'^^  same,  with  other  bills  of  alike  description,  to  one  Tho- 
biirator,  re-         ^^^  Farquharson,  who,  with  his  consent,  delivered  such 

covered  the  sum  * 

be  advanced :—  bills  to  one  John  Everth,  for  the  purpose  of  raising  money 
withstanding  thercon,  to  be  employed,  partly  in  making  up  the  capital  of 
P**  tihrTa'intiffs  ^^^'^*  ^  ^  g""  manufactory  in  which  he  was  interested, 
were  also  en-      and  for  which  Clauffhton  ensaged  to  advance  funds  to  a 

titled  to  recover  ^  °  ° 

in  trover  against  larger  amount  than  the  bill  in  question,  and  partly  for  other 
the  amount  due   purposes  of  Claughtoti,  in  which  Everth  had  no  concern, 
to  ^em  from  «  !„  ^h^  month  of  February,  1822,  Everth  applied  to 

the  banking-house  of  S\v  Peter  Pole  8f  Co.,  oi  London,  and 
endeavoured  to  prevail  upon  them  to  discount  the  bill; 
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but  they  refused  to  do  so.  He  then  requested  them  to  1888. 
lend  him  1000/.  upon  the  security  of  the  bill,  stating  that 
he  was  concerned  in  a  gun  manufactory,  and  that,  unless 
he  could  obtain  the  advance  of  that  sum,  the  workmen 
employed  therein  would  be  obliged  to  stop  for  want 
of  funds.  The  bankers  thereupon  consented  to  advance 
to  Everth  the  sum  of  1000/.,  in  manner  after-mentioned,  - 
upon  the  security  of  the  bill;  and  it  was  agreed  between 
Everth  and  the  bankers,  that,  inasmuch  as  Everth  had 
not  at  that  time  any  account  at  the  said  banking-house, 
the  amount  of  the  said  advance  should  be  debited  in  the 
account  of  the  plaintiff  Knight ^  kept  by  him  at  the  said 
bankers Vhe  being  the  solicitor  both  of  the  bankers  and  of 
Everth;  and  that  the  bill  should  be  deposited  with  Knight f 
as  agent  for  the  said  bankers,  until  the  said  sum  of  1000/. 
should  be  repaid  by  Everth.  The  bill  was  accordingly 
placed  in  the  hands  ofKnight,  for  that  purpose ;  and,  on  the 
29th  March,  the  money  was  advanced. 

''  On  the  2d  April,  1822,  Everth  addressed  a  letter  to 
the  fltaintiff  Knight,  of  which  the  following  is  a  copy: — 

"  *  My  Dear  Sir,— The  bill  of  3500/.,  say  three  thousand 
Jive  hundred  pounds,  drawn  By  Thomas  Claughton  upon 
Thomas  Legh,  of  Lime  Park,  upon  which  you  were  kind 
enough,  at  Mr.  Pullen's  request,  to  procure  me  the  ad- 
vance of  one  thousand  pounds  from  my  friends  Sir  Peter 
Pole,  Bart.,  ^  Co.,  you  will  please  to  hold,  subject  of 
course  to  that  1000/.,  as  also  for  any  advances  or  law  ex- 
penses you  have  against  me,  or  that  may  be  advanced  or 
incurred  on  my  account,  or  that  of  the  patent  gun-factory, 
for  which  purpose,  more  particularly,  the  bill  was  handed 
to  me. 

**  *  From  the  conversation  which  took  place  with  Mr. 
Claughton  on  Sunday  last,  I  should  not  be  surprised 
if  proceedings  should  be  instituted  by  that  gentleman 
againM  my  friend   Mr.  Farquharson,  his  former  agent, 
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1828.  against  whom  he  appears  to  be  much  irritated,  without,  as 
far  as  I  can  see,  any  adequate  cause;  and,  in  that  event,  he 
must  necessarily  require  some  professional  assistance,  and, 
as  I  know  from  experience  he  cannot  be  in  more  able 
hands  than  yours  and  my  friend  Ft/sans,  I  shall  feel  obUged 
by  your  acting  as  his  solicitors,  and  I  will  engage  to  pay  all 
the  expenses  you  may  incur  on  his  account,  arising  out  of 
such  proceedings ;  for  which  also  you  will  hold  the  bill  as 
your  security.    Your  obUged-  John  Everth: 

**  Prior  to  and  at  the  date  of  the  above  letter,  Everth 
was  under  acceptances  to  a  large  amount,  exceeding  the 
amount  of  the  bill  in  question;  of  which  acceptances  the 
plaintiffs  were  aware ;  none  of  which  were  ever  paid  by  him, 
Everth,  but  all  afterwards  taken  up  by  the  defendant 
Legh. 

**  At  the  time  of  the  date  of  the  letter,  the  plaintifis 
were,  and  for  many  years  previously  had  been,  the  so- 
licitors for  Everth,  who  was  then  indebted  to  them  in  a 
considerable  sum,  for  professional  business  transacted  on 
his  account,  and  became  further  indebted  to  them,  sub- 
sequently to  the  date  of  the  said  letter,  both  on  his  account, 
and  also  in  respect  of  the  gun-factory. 

**  In  the  month  o{  August,  1822,  Everth  applied  to  the 
plaintiff*  Knight,  stating  that  a  person  of  the  name  of 
Thomhill  could  get  the  bill  discounted,  provided  the  par- 
ties were  satisfied  that  the  hand-writing  of  the  drawer  and 
acceptor  were  genuine;  and  requested  the  plaintiff* jfiTnigA^ 
to  entrust  the  bill  with  Thomhill  to  get  the  same  discount- 
ed ;  which  Knight  at  first  refused ;  but,  afterwards,  with 
the  approbation  of  Sir  Peter  Pole  ^  Co.,  consented  to  do 
so,  and  did  for  that  purpose  deliver  the  bill  to  ThortMlk 

'*  The  bill  was  afterwards  taken  by  one  Burford,  who  was 
employed  for  that  purpose  by  Thomhill,  to  the  bankings 
house  of  Messrs.  Coutts  ^  Co.,  the  bankers  of  the  defend- 
ant, and  shewn  to  Sir  Edmund  Antrobus,  one  of  the  part- 
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nersof  that  firm^  to  ascertain  whether  the  acceptance  of  it  1828. 
was  in  the  hand-writing  of  the  defendant.  Thereupon  one 
Sweetmany  who  was  authorized  by  Claughton  to  seize 
and  detain  the  bill,  asked  Sir  Edmund  Antrobus  to  let 
him  look  at  the  indorsement  upon  the  bill,  and  took  it  out 
of  the  hand  of  the  said  Sir  Edmund  Antrobus,  and  after- 
wards went  away  with  the  bill,  and,  by  the  authority  of 
the  defendant,  detained  it;  and  the  Jury  found  that  the  de- 
fendant thereby  converted  the  bill  to  his  own  use. 

*^  The  said  sum  of  1000/.,  so  advanced  by  Sir  Peier 
Pole  ^  Co.,  still  remaining  due  and  unpaid  to  them^  they, 
in  Easier  Term,  1824,  brought  an  action  of  trover  against 
the  defendant  and  the  said  Thomas  Claughton,  for  such 
conversion  as  aforesaid,  in  the  Court  of  King's  Bench; 
which  cause,  being,  by  order  of  the  said  Coturt,  referred  to 
a  barrister  (a  noUe  prosequi  being  first  entered  as  to 
Claughton),  the  arbitrator,  on  the  7th  November,  1825,  did, 
by  his  award,  duly  made,  find  and  award,  that  the  defend- 
ant was  guilty  of  the  premises  laid  to  his  charge  in  and  by 
the  declaration  in  the  said  action  of  Sir  Peier  Pole  ^  Co., 
and  that  they  had  thereby  sustained  damages  to  the  sum 
of  1 182/.  9s.  4e/.,  being  the  amount  of  the  said  sum  of  1000/., 
and  damages,  which  he  awarded  and  adjudged  in  respect 
of  the  premises;  and  did  further  award  and  order  the  de- 
fendant, on  a  certain  day  therein  mentioned,  to  pay  to  the 
plaintiffs  in  the  said  action,  at  the  office  of  Messrs.  Knight 
SfFyson,  the  said  sum  of  1182/.  ds.  id.,  and  also  certain 
costs  in  the  award  mentioned ;  which  sum  of  money  and 
costs  were  paid  accordingly:  and  the  arbitrator,  by  his 
award,  recited,  that,  on  the  hearing  of  the  arbitration,  the 
plaintiffs.  Sir  Peier  Pole  Sf  Co.,  did  propose  to  produce 
before  him  evidence  to  prove  that  certain  persons,  other 
than  themselves,  the  said  plaintiffs,  had  claims  upon,  and 
were  interested  in,  the  said  bill,  and  that,  if  the  same,  when 
it  arrived  at  maturity,  or  afterwards,  had  been  paid  in 
fiill,  part  of  the  money  so  paid  would  have  been  paid  to^ 
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V  and  thai  he  had  boC  awarded  any 
daaugei  againit  die  defiendanl  in  respect  of  the  chdms  of 
anj  paioo*  odicr  dian  die  jUatatk  in  die  aaid  came, 
vix.  Sir  Peter  Pole  if  Co, 

''It  wu  left  bj  die  Lord  Chief  Jostioe  to  the  Jury,  widi 
a  diiectioD,  that,  if  thej  thooght  that  the  pl«Wi>HR  wexe 
igfooTznt  of  the  Gontcd  aothoritj  of  Ewerti^  and  had  no 
leasoo  to  sospect  it,  they  sboold  find  for  the  plaintiffs;  if 
odienrife,  f<nr  die  defendant;  and  the  Jury  foond  for  the 
plaintiffs, 

^  The  question  for  the  opinion  of  the  Cooit  was,  whe* 
dier  the  plaintifl^  were  entitled  to  recover  damages,  to  the 
extent  of  their  hen  upon  the  Inil,  for  the  oonTeruon  there- 
of by  the  defendant,  as  stated  in  the  case.  If  the  Ccmrt 
should  be  of  opinion  that  the  plaintiffs  were  entitled  to  re* 
corer,  thoTerdict  was  to  stand;  if  not,  a  nonsuit  wasto  be 
entered.** 

The  case  now  came  on  for  argument  (a). 

Mr.  Serjeant  Wilde,  for  the  plaintiffs,  subuutted  that 
they  not  only  had  the  original  possession  of  the  bill,  but  it 
was  delivered  to  Knight  for  a  special  purpose,  viz,  as 
agent  for  Sir  Peter  Pole  ^  Co.  until  the  sum  of  1000/., 
advanced  by  them  to  Everth  should  be  repaid;  and  the 
bill  having  been  obtained  from  Ktdght  by  fraud,  and  de- 
tained by  the  order  of  the  defendant,  the  Jury  were  war- 
ranted in  finding  that  he  had  thereby  converted  it  to  his 


(«)  The  Court  obscnred,  that, 
the  cau£e  was  tried  long  since  i  and 
said,  that  in  future  the  rule  (vide  1 
Tidd,  9  Ed.  604)  which  requires 
special  cases  made  at  Nisi  Prim, 
to  be  set  down  for  argument  with- 
in the  first  four  days  of  the  suc- 


ceeding Term,  should  be  strictly 
adhered  to  ;  and  that  they  shall 
not  be  set  down  afterwards,  unless 
a  special  reason  be  assigned  for 
the  postponement:  otherwise,  &e 
verdict  found  at  the  trial  must 
stand. 


(a)  3  Barn.  &  Cress.  196;  S.  C.  6  Dow.  &  Ryl.  34. 
(6)  3  Bam.  &  Crtas.  205. 
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own  U8«.     But  independently  of  this,  by  the  terms  of        1828. 
EtertKs  letter  to  Knight^  on  the  2d  Aprils  the  plaintifik 
acquired  a  lien  on  the  bill,  beyond  the  amount  of  the  sum 
advanced  by  Pole  §•  Co.,  for  any  advances  or  law  expenses 
they,  the  plaintiffs,  had  or  might  thereafter  have  against 
Eterth,  on  account  of  the  gun-factory.     They  had,  there- 
fore, not  a  bare  manual  possession  of  the  lull,  but  a  pos- 
session coupled  with  an  interest ;  and  even  if  Sir  Peter 
Pole  ^  Co.  had  k  claim  on  the  bill  to  the  amount  of  the 
sum  advanced  by  them,  yet  such  clwn  was  subject  to  the 
prior  right  of  the  plaintiffs,  who  had  clearly  a  primary 
and  preferable  lien ;   or,  at  all  events,  such  an  interest  as 
would  enable  them  to  maintain  trover  against  a  wrong* 
doer.    Although  Sir  Peter  Pole  8f  Co.  recovered  dama-> 
ges  in  the  action  of  trover  brought  by  them  against  the 
defendant,  yet  they  recovered  by  virtue  of  an  award ;  and, 
consequently,  there  has  been  no  judgment.    The  case  of 
Morris  v.  RobinSon  (a)  seems  to  be  expressly  in  point, 
and  decisive  of  the  present.     There,  the  owners  of  a  cargo 
brought  an  action  on  the  case  against  the  owners  of  a 
ship,  for  wrongfully  selling  the  cargo,  instead  of  carrying 
it  to  London^  according  to  their  contract,  and  the  decla- 
ration contained  a  count  in  trover.     The   plaintiff's  re- 
covered a  general  verdict  for  the  value  of  the  ship  and 
freight,  which  was  one-fifth  of  the  value  of  the  cargo* 
They  afterwards,  brought  an  action  for  money  had  and 
received,  against  the  purchaser   of  the  goods;   and  it 
was  held,  that  the  recovery  against  the  owners  of  the 
ship  was  no  bar  to  the  latter  action.     And  Mr.  Justice 
Bayley  there  said  (&):   *^  The  plaintiffs  brought  an  ac- 
tion against  the  owners,  for  the*  breach  of  their  duty  as 
carriers,  with  a  count  in  trover.     The  Jury  might,  on 
that  count,  have  given  the  full  value  of  the  goods,  in  da« 
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1896.  mages ;  but  their  power  on  the  special  counts  was  restricted 
to  a  certain  amount,  and  the  verdict  was  restricted  to  that 
amount.  No  judgment  has  been  entered  up,  and  there- 
fore there  has  been  no  actual  satisfaction.  If  concurrent 
actions  had  been  brought,  that  against  the  owners  could 
not  have  barred  the  other;  why  then  should  it  have  that 
effect  because  they  have  been  brought  at  different  times! 
If,  indeed,  the  plaintiffs  were  to  recover  the  full  value  of 
the  goods  in  each  action,  a  Court  of  equity  would  inter- 
fere to  prevent  them  from  having  a  double  satisfiu^tion ; 
but  there  b  nothing  in  the  former  action  which  can,  in  a 
Court  of  law,  prevent  the  recovery  in  this.'*  And  Mr* 
Justice  Holroyd  said  (a) :  *'  Where,  in  trover,  the  full  value 
of  the  article  has  been  recovered,  it  has  been  held  that  the 
property  is  changed  by  judgment  and  satisfaction  of  the 
damages.  But,  unless  the  full  amount  is  recovered,  it  would 
not  bar  even  other  actions  in  trover.  Here,  it  is  plain^ 
that  the  full  value  had  not  been  recovered  on  the  count  in 
trover.  In  an  action  against  a  sheriff  for  an  escape^  small 
damages  are  often  given,  on  the  ground  that  the  debt  is 
not  extinguished:  and  the  whole  amount  may  afterwards 
be  recovered,  notwithstanding  the  recovery  against  the 
sheriff.  The  former  action  brought  by  these  plaintiffs 
against  the  ship-owners  is  not,  then,  any  legal  ground  for 
diminishing  the  sum  to  be  recovered  in  this.''  And  Mr. 
Justice  Littledale  said  (6):  ''As  to  the  recovery  in  the 
former  action;  in  the Jlrst  place,  there  has  been  no  judg- 
ment in  that  case;  and,  if  one  party  attempts  to  avail  him- 
self of  the  technical  effect  of  such  a  recovery,  the  other 
may  set  up  a  technical  answer,  vix.  that  judgment  has  not 
been  entered  up.  But  an  action  of  trover  is  clearly  no  bar, 
unless  the  full  value  has  been  recovered."  Here,  if  Sir 
Peter  Pole  ^  Co,  had  not  recovered  in  their  action  against 
the  defendant,  there  can  be  no  doubt  but  that  the  plain- 

(a)  3  Bsm.  &  Cress.  206.  (b)  Id.  207. 
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tiffs  might  maintain  trover ;  and,  as  the  arbitrator  award-  1888. 
ed  Sir  Peter  Pole  ^  Co.  less  damages  than  the  amount 
of  the  bill,  and  which  only  related  to  the  plaintiffs  in 
that  particular  suit,  it  could  not  prevent  the  present 
plaintiffs  from  suing  in  this  action ;  for  they  had  still  a 
sufficient  title  in  the  bill  to  maintain  trover,  having  a  lien 
upon  it  beyond  the  amount  of  the  damages  recovered  by 
Sir  Peter  Pole  ^  Co. 

Mr.  Serjeant  Peaie,  contrh^ — It  is  necessary  to  look  at 
the  relative  situations  of  the  plaintiffs  and  Sir  Peter  Pole 
^  Co*  Everth  placed  the  bill  in  Knighfs  hands,  as  agent 
for  the  bankers,  who  advanced  1000/.  upon  it.  Knight, 
therefore,  must  be  considered  as  a  mere  bailee  for  Sir  Peter 
Pole  ^  Co.;  he  had  no  interest  beyond  it;  and,  when 
he  parted  with  the  possession  of  the  bill,  although  he 
might  previously  have  had  such  an  interest  in  it  as  to  en- 
able him  to  maintain  trover,  and  though  he  might  origi- 
nally have  had  a  lien  upon  it,  yet  such  Uen,  and  conse- 
quently his  interest,  were  put  an  end  to  when  the  bill  was 
given  up  to  ThomhiU.  The  only  interest  tl^  plaintiffs  ac- 
quired by  EvertKs  letter  was,  a  lien  on  the  bill,  to  the 
amount  of  the  sum  advanced  by  Sir  Peter  Pole  %  Co.,  as 
well  as  for  any  advances  or  charges  they  had  against 
Everth;  but  that  did  not  divest  Sir  Peter  Pole  ^  Co' 8.  right 
to  sue  on  the  bill,  and  Knight  would  have  been  bound  to 
give  it  up  to  them  for  the  purpose  of  suing,  if  they  had 
required  and  demanded  it,  if  he  had  retained  it  in  his 
possession.  They  had  the  primary  and  larger  interest ; 
and  when  the  bill  got  into  the  hands  of  a  third  person, 
whether  it  were  fraudulently  obtained  or  not,  Sir  Peter 
Pole  %  Co.,  and  not  Knight,  were  authorized  to  sue  for 
its  conversion;  which  they  accordingly  did ;  and  the  award 
made  by  the  arbitrator  in  their  favour,  is  conclusive  to 
shew  that  the  property  in  the  bill  was  in  them.  Two  ac- 
tions cannot  be  brought,  by  two  distinct  parties,  to  recover 
damages  for  the  conversion   of  the  same  instrument  at 
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and  die  wame  dae:  and  hoe,  die  pndes  AkBing 
in  diSerenC  rigfau,  bodi  cooid  boC  ittie  a  piuyeiij  in 
die  bS.  And^  aj  Sir  Peier  Pole  ^  Co.  rcoarefed  dama- 
ges in  dieir  acdon,  die  fisnnnfh  cannoC  ncnr  be  aaid  to 
hare  a  sufficient  special  propcrtj  B  the  biD  Id  enable  diem  to 
maintain  trorer;  and,  akfaon^  diej  might  ooee  hare  had 
snch  special  propertj,  jet  die  parties  who  had  the  gene- 
ral interest  in  it,  rtz.  Sir  Peter  Pole  ^  Co.,  aright  assert 
their  right  and  recorer  aoc<»dnigl j,  as  the j  had  a  para- 
mofmt  propertj.  In  the  case  of  poaonal^,  a  special 
property  may  be  in  one,  as  in  die  instance  of  carriers, 
while  the  abscJnte  right  exists  in  another;  and,  where 
a  eompedtion  arises  between  those  two  rights,  the 
hitter  must  preraiL  So,  hare,  although  the  plainti£b 
might  have  had  a  spedal  fvoperty  in  the  biD,  the  ab- 
solute right  was  in  Sir  Peter  Pole  ^  Co.^  who  bad 
made  the  advance  upon  it,  and  for  whom  Kmghi  held  it 
as  agfnt  or  trustee.  Although  it  has  been  objected,  that 
there  was  no  judgment  in  the  action  brought  against  the 
defendant  by  Sir  Peter  Pole  ^  Co.^  yet  that  is  immaterial^ 
as  the  award  |^  equally  conclusive  and  binding  on  the  par- 
ties. The  case  of  Morris  v.  Robinson  cannot  afiect  tfab ; 
for,  although  there  there  were  two  different  actions,  and  for 
different  causes,  they  were  brought  by  the  same  plaintiffs ; 
and  all  the  Court  there  decided,  was,  that,  as  they  had  not 
recovered  the  full  value  in  the  action  of  trover  against  the 
ihip-owners  for  wrongfully  selling  the  cargo,  they  were 
not  thereby  precluded  from  suing  the  purchaser  of  the 
goods,  in  an  action  for  money  had  and  received.  Here, 
however,  two  distinct  actions  were  brought  by  two  sepa- 
rate parties,  for  the  conversion  of  the  same  bill  of  ex^ 
change,  the  plaintiffs  in  the  former  of  which  bad  a  para- 
mount title,  and  the  plaintiffs  in  the  latter  only  a  gene- 
ral property,  and  were  the  mere  agents  of  the  parties 
first  suing;  and  they  were  also  guilty  of  a  violation  of  their 
duty,  by  allowing  the  bill  to  go  out  of  their  hands.     The 
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case  of  Gordon  v.  Harper  (a)  is  a  direct  authority  to  Bhew,  182& 
that,  in  order  to  entitle  a  party  to  maintain  trover,  he  must 
have  the  right  of  possession  as  well  as  of  property ;  and 
here,  the  plaintiffs  had  not  such  a  right  of  possession  in 
the  bill  in  question,  as  to  entitle  them  to  sue  the  defen« 
dant  in  trover  for  its  conversion. 

Mr.  Serjeant  Wilde ^  in  reply,  Vas  stopped  by  the  Court. 

Lord  Chief  Justice  Best. — I  fully  assent  to  the  last  pro* 
position  of  my  brother  Peake,  that,  to  enable  a  party  to 
sue  in  trover,  he  must  have  either  a  general  or  a  special 
property  in  the  article,  for  the  detention  of  which  damages 
are  sought  to  be  recovered,  as  well  as  a  right  of  posses* 
sion;  and  I  am  of  opinion,  that,  under  the  circumstances 
of  this  case,  the  plaintiffs  had  a  property  in  the  bill  at  the 
time  of  the  commencement  of  the  action,  and  also  a  right 
to  its  possession.  The  terms  on  which  the  bill  was  de- 
posited with  Knight,  have  not  been  sufficiently  attended 
to.  It  was  not  left  in  his  hands  merely  as  agent  to  Sir 
Peter  Pole  ^  Co,  That  was  merely  descriptive  of  his 
character*  He  held  it  for  his  own  security,  as  the  amount 
of  the  sum  advanced  by  the  bankers  was  not  debited  to 
Everthy  but  to  Knight,  and  his  account  was  charged  ac- 
cordingly with  the  1000/.,  it  being  agreed  that  he  should 
hold  the  bill  until  that  sum  should  be  repaid  by  Everth. 
Knight,  therefore,  was  entitled  to  hold  the  bill  in  his  own 
right  as  against  Everth;  and  he  had  ako  a  right  to  hold 
it  as  against  Sir  Peter  Pole  %  Co.,  as  a  security  for  the 
repayment  of  the  sum  advanced  by  them,  they  having 
charged  his  account  with  it,  and  being  entitled  to  call 
upon  him  to  pay  it.  I,  therefore,  cannot  agree  that  Knight 
held  the  bill  merely  as  the  agent  of  the  bankers;  but  I  think 
he  held  it  on  his  own  account,  as  a  security,  in  case  they 
should  call  on  him  to  pay  the  money  advanced  to  Everth; 

(tf)  7  Term  Rep.  9. 


md  eren  if  KmigH  had,  in  die  fint  intuHX,  keU  die  faS 
M  agent  of  Sir  P^ier  Pofe  ^  Ca.^  sdil  he  had  die  actnal 
poaseHioD,  and  was  such  a  bailee  aa  to  entide  hni  to  maiii- 
tain  trofcer  against  a  wnx^-docr.  If  a  party  odginaDy 
hdd  a  bill  on  one  account,  it  ma j  be  afterwards  placed  to 
another;  and,  although  Kmigki  might  be  considered  as 
the  mere  agent  of  the  bankers,  and,  at  first,  hdd  the  bill 
as  such,  nntfl  their  debt  was  paid;  yet,  the  instant  that  was 
satisfied,  he  had  a  right  to  hold  it  as  a  secority  £»*  his  biD 
of  costs,  or  for  advances  made  to  Everik;  and  this  is  eri- 
dent  firom  the  terms  of  the  letter  written  by  Emerth  to 
Knight  on  the  Sd  Aprils  1882.  When,  ther^re.  Sir 
Peter  Pole  ^  Co.  were  paid  die  sum  awarded  to  them  by 
the  abitrator,  their  right  to  the  bill  ceased,  and,eo  taslaatft, 
the  plaintiflrs  claim  arose;  and  this  was  previously  to  the 
commencement  of  this  action.  There  is,  conseqnendy,  no 
objection  to  it^  either  in  point  of  form  or  substance,  as  the 
bill  was  placed  in  Kmghfs  hands  as  a  security  for  profes- 
nonal  services  previously  performed.  But  it  has  been 
strongly  insisted,  that  the  plaintifi*8  cannot  recover  on  the 
bill^  as  Sir  Peter  Pole  %  Co,  have  recovered  damages  in  a 
fcHrmer  action  of  trover  commenced  by  them  against  the 
defendant  on  the  same  bill.  I  very  much  doubt  whether 
Sir  Peter  Pole  Sf  Co.  could ,  by  law,  maintain  that  action, 
as  they  had  no  right  of  possession.  It  certainly  would 
have  been  far  better  if  the  action  had  been  brought  in 
the  name  of  Knight,  as  he  would  have  been  entitled  to 
recover  the  1000/.,  as  well  as  all  that  was  due  to  him 
from  Everik,  on  whose  account  he  held  the  bill.  But  the 
arbitrator  has  most  propetly,  in  the  action  brought  by  Sir 
Peter  Pole  4r  Co.  9  limited  the  damages  to  them,  according 
to  their  interest  in  the  bill.  But,  even  supposing  that 
the  bankers  were  entitled  to  maintain  an  action  for  the  con- 
version of  the  bill,  it  would  not  prevent  another,  who  has  a 
distinct  claim  on  the  same  bill,  from  suing  also.  The  case 
of  Morris  v.  Robinson  is  expressly  in  point,  to  shew  that 
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the  same  party  may  maintain  two  actions  against  separatls 
persons,  in  respect  of  the  same  claim,  where'he  is  not  com- 
pensated by  the  party  first  sued.  This,  however,  is  a  far 
stronger  case,  for  Sir  Peter  Pole  ^  Co.,  who  sued  in  the 
first  action,  merely  received  a  compensation  in  damages 
commensurate  with  the  injury  they  had  sustained  through 
the  wrongful  conversion  of  the  bill ;  and  surely  that  ought 
not  to  prevent  the  present  plaintiffs  from  suing  the  defen- 
dant for  a  distinct  and  separate  injury,  although  it  arises 
out  of  the  same  transaction.  I,  therefore,  think,  that,  in 
justice,  they  were  entitled  to  recover;  .and  that,  indepen- 
dently of  any  authority,  there  was  no  legal  objection  tb 
their  suing  in  trover^  as  they  had  a  general  property  in  the 
bill  previously  to  the  commencement  of  the  action ;  for, 
although  Knight  might  have  originally  held  it  as  trustee 
for  Sir  Peter  Pole  %  Co.,  yet  Everth  subsequently  gave 
him  a  further  lien  on  it  for  advances  or  law  expenses  then 
or  afterwards  to  be  incurred:  and,  as  it  was  fraudulently 
procured  from  Knight,  and  detained  by  the  authority  of 
the  defendant,  the  plaintiffs  were  entitled  to  recover. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
whole  case  turns  on  the  commencement  of  EvertKs  letter 
to  the  plaintiff*  j^nf^A/,  of  the  2d  April,  1822,  viz.  "  The 
bill  of  3,500/.  drawn  by  Thomtis  Claughton  upon  ThomM 
Legh,  upon  which  you  were  kind  enough  to  procure  oie 
the  advance  of  1000/.  from  Sir  Peter  Pole  ^  Co.,  you  will 
please  to  hold,  subject  of  course  to4hat  1000/.,  as  also  for 
any  advances  or  law  expenses  you  have  against  me,  or  that 
may  be  advanced  or  incurred  on  my  account,  or  that  of 
the  patent  gun-factory,  for  which  purpose,  more  particu- 
larly, the  bill  was  handed  to  me.'*  A  lien  was  then 
created  on  the  bill,  which  was  in  the  plaintiffs'  hands,  and 
they  were  entitled  to  hold  it  till  they  had  obtained  full  re- 
muneration for  their  professional  services  and  advances.  It 
is  true,  that  the  plaintiffs  might  have  brought  an  action 
for  the  whole  demand;  and«  although  Sir  Peter  Pole  Sf 
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1828.  Co.  recovered  damages  to  the  extent  of  their  interest  in  the 
bill,  that  will  not  prevent  the  plaintiffs  from  suing^  as  they 
had  a  distinct  and  separate  demand  by  virtue  of  their  lien. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gaselee. — There  is  no  doubt^  but  that,  in 
justice,  Sir  Peter  Pole  ^  Co.  were  entitled  to  recover  the 
sui^  of  1000/.,  advanced  by  them  to  Everth  on  the  security 
of  the  bill;  and  the  plaintiffs  were  also  entitled  to  recover 
for  their  advances  or  law  expenses.    In  point  of  law,  there- 
fore, two  actions  might  have  been  maintained;  but,  whether 
Sir  Peter  Pole  ^  Co.  had  a  right  to  sue  the  defendant  in 
the  first  action,  it  is  not  for  us  now  to  inquire.     It  is  true, 
the  defendant  is  charged  with,  and  liable  to  pay,  the  costs 
of  both  actions;  but  that  is  his  own  fault;  for,  when  the 
first  was  referred,  he  might  have  allowed  the  arbitrator  to 
receive  evidence  as  to  the  nature  of  the  claim  of  the  present 
plaintiffs.     It  is,  therefore,  no  hardship  on  the  defisndant 
I  do  not  agree,  that  the  general  property  in  the  bill  was  in 
Sir  Peter  Pole  ^  Co.   They  had  only  a  special  property  in 
it.     It  has  been  said,  that  the  plaintiffs  only  held  the  bill 
as  agents.     Admitting  that  to  be  so,  they  were  only  agents 
until  Sir  Peter  Pole  ^  Co.  were  paid  the  sum  they  had 
advanced;   and,  when  that  was  done,  the  plaintiffs  bad 
an  individual  and  independent  claim  on  it,  as  agents  for 
Everth;  and,  although  it  was  originally  deposited  with 
Knight  for  the  advance  made  by  Sir  Peter  Pole  4r  Co.,  yet 
Everth,  in  his  letter  to  KniglU,  said,  '^  you  will  please  to 
hold  the  bill,  subject  of  course  to  the  1000/.,  as  also  for 
any  advances  or  law  expenses  you  have  against  me.    That 
gave  the  plaintiffs  a  general  property  in  the  bill,  which 
was  in  the  actual  and  rightful  possession  of  Knight,  until 
it  was  fraudulently  obtained  from  him.     I  am,  therefore, 
clearly  of  opinion,  that  the  verdict  found  for  the  plaintiffs 
must  stand. 

Postea  to  the  plaintiffs* 
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Price  and  Another,  Assignees  of  Latham,  a  Bankrupt,  v.      Saiurdau 
Helyar,  Esq.,  SheriS  o(  Somerset.  -*%  3ii. 

X  HIS  was  an  action  of  trover  for  goods,  brought  by  the  if«  sheriff  take 
plaintiffs,  assignees  of  the  estate  and  effects  of  Latham,  g^J^^"  n "" 
a  bankrupt,  against  the  defendant,  late  sheriff  of  the  county  ^^  of  bank- 

P  ct  ruptcy  commit- 

Ot  tSomerset.  ted  by  the  party 

At  the  trial,  before  Mr.  Justice  Burrough,  at  the  last  I2db"execatiwi 

Spring  Assizes  for  that  county,  a  verdict  was  found  for  [|,'".^.°'}.^j?** 

the  plaintiffs,  damages,  186/.  2s.  dtL,  subject  to  the  opinion  to  the  assignees, 

of  this  Court  on  the  following  case : —  though  he  had 

no  notice  of  the 
act  of  bankrupt- 

*'  Latham,  the  bankrupt,  for  several  years  before,  and  up  <^y»  *n^  «ithough 

1        .  .        .  .     .        t         .        r  •  "*®  commission 

to  the  time  of  issuing  the  commission  herein*after  mention-  did  not  issue 
ed,  carried  on  the  business  of  a  woollen-draper  at  Bath,  ^o  mon^s'af- 
The  acts  of  bankruptcy  were  committed  by  him  in  the  ^  **  cxecu- 

*     ^  -^  tion,-~on  the 

months  of  August,  September,  and  October,  1826.    On  ground,  that  the 
the  14th  November,  1826,  the  defendant,  then  being  she-^  bankrupt  vesu 
riff  of  the  county  of  Somerset,  by  virtue  of  a  Jieri  facias,  ^om  aT^^' 
issued  at  the  suit  of  one  W,  H.  Maund,  against  the  bank-  bankruptcy,  by 

relation : — and 

rupt,  returnable  in  eight  days  of  St.  Martin,  seized  in  ex-  thu  although 
ecution  certain  effects  of  the  bankrupt.     The  officer,  in  were^remov- 
the  afternoon,  took  possession  of  the  croods,  in  Latham's  *^.  fro"™^**®  P"- 

,  ,  ,  .         mises,  but  were 

house,  and  retained  possession  there  until  the  following  only  detained 
morning,  when,  on  the  bankrupt's  paying  him  the  sum  of  71/.,  amount  directed 
being  a  sum  sufficient  to  pay  the  amount  of  the  damages  paidTbT^the'^** 
ordered  to  be  levied,  but  somewhat  less  than  the  amount  bankrupt  to  the 

sheriff. 

which  might  have  been  levied  for  the  poundage,  &c.,  he 
relinquished  such  possession.  The  officer  stated,  that  he 
did  nothing  to  the  goods,  but  that  he  should  have  pro- 
ceeded to  a  sale,  if  the  bankrupt  had  not  paid  him  the  mo- 
ney. The  judgment  on  which  the  Jieri  facias  was  issued, 
was  a  judgment  by  default,  and  the  damages  had  been 
assessed  upon  a  writ  of  inquiry.  On  the  15th  November, 
1826,  the  defendant,  then  being  sheriff  ol  Somerset,  also 
seized  and  took  in  execution,  in  Laiham*s  house,  certain 
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Other  effiactsof  thebankniptybeiiigiiartof  dioaefiir  widdi 
this  acdon  was  bfxnigfat,  by  rirtue  of  wao^Staa fieri  fadrn^^ 
issued  against  the  backmpt,  at  the  suit  of  one  WUUam 
Lmcc,  fooDded  on  a  judgm^it  upon  a  eogtumi;  vhichwiit 
was  retnniaUe  on  TmtMdag  next  afier  dght  days  of  SL 
Martin.    The  officer  remained  in  poraession  of  the  goods 
two  days,  at  the  end  of  which  time  the  bankrupt  paid 
him  ll5l.2i.9(L,  the  amoont  ordered  to  be  levied^whai 
he  reKnquished  possession.     The  officer  did  n^^^ffy  to 
the  goods  bat  take  and  keep  possession  thereof  as  isfiiier 
said:  but  he  stated,  that  be  would  haTe  proceeded  to  iia^k^ 
but  for  such  payment.    On  the  17th  NotewAer,  1^9^  Am 
sheriff  paid  OTer  to  Mound's  attorney,  and^  on  tha  25tlv  to 
Luce^s  attorney,  the  respectiTe  sums  ordered  to  be  levied, 
in  obedience  to  the  writs.    On  the  11th  Jamuury^lSSSt^^ 
commission  of  bankrupt  issued  against  haihoM;  and  ha 
was  declared  a  bankrupt  on  the  24di  of  the  same  nonth* 
Neither  the  sheriff  nor  his  officers  knew,  or  had  any  notioe^ 
of  any  act  of  bankruptcy  by  Latham^  at  the  time  of  the  re- 
spective executions,  or  at  the  time  of  the  payment  of  the 
money  to  the  respective  plaintiffs  in  the  executions.     Tlie 
first  intimation  of  the  commission,  was  communicated  by 
the  plaintiff's  attorney  to  the  under-sheriff,  by  letter,  on 
the  18th  January^  in  which  be  stated  that  he  had  issued  a 
commission  against  Latham^  and  that  he  had  considered - 
it  prudent  to  give  the  under-sheriff  the  earliest  informa- 
tion, and  to  inform  him  that  the  sheriff  would  be  called 
upon  to  refund  the  amount  paid  on  the  above  two  execu- 
tions.  To  this  letter,  the  under-sheriff  immediately  return- 
ed an  answer,  stating  that  such  amount  had  been  paid  over 
to  the  attomies  for  the  plaintiffs  in  the  respective  suits. 

*^  The  question  for  the  opinion  of  the  Court  was,  vhiSfi 
ther,  under  the  above  circumstances,  the  action  was  main- 
tainable against  the  sheriff.  If  the  Court  should  be  of 
opinion  in  the  affirmative,  the  verdict  was  to  stand;  but,  if 
the  Court  should  be  of  opinion  that  the  action  was  not 
maintainable,  a  nonsuit  was  to  be  entered.'* 
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The  case  came  on  for  argument  on  a  former  day  in  this         1828. 
Term,  when— 

Mr.  Serjeant  Stephen^  for  the  plaintiffs,  submitted, — 
Firit^  that'the  property  in  the  goods  seized  under  the  execu- 
tions, was  clearly  in  them,  as,  by  the  policy  of  the  bankrupt 
laws,  all  the  property  of  the  bankrupt  vests  in  his  assig- 
nees by  the  assignment,  from  the  time  of  the  act  of  bank- 
ruptcy committed,  by  relation. — Secondly ^  that  there  was 
a  complete  conversion  of  the  goods  by  the  defendant,  as 
sheriff;  and  although  it  may  be  said  that  he  seized  them 
by  virtue  of  his  office,  and  merely  detained  them,  as  they 
were  not  removed  off  the  premises ;  yet  the  officer  said  that 
he  should  have  proceeded  to  a  sale,  if  the  bankrupt  had  not 
paid  him  the  amount  of  the  damages  directed  to  be  levied* 
In  M*Combie  v.  Davies  (a),  it  was  held,  that  taking  the 
property  of  another  by  assignment  from  one  who  had  no 
authority  to  dispose  of  it,  is  a  conversion;  and  Lord  El' 
lenborough  there  said,  *^  According  to  JiOrd  Holt,  in  Bald- 
win V.  Cole  (6),  the  very  assuming  to  one's  self  the  property 
and  right  of  disposing  of  another  man's  goods,  is  a  conver- 
sion; and  certainly  a  man  is  guilty  of  a  conversion  who 
takes  my  property  by  assignment  from  another  who  has  no 
authority  to  dispose  of  it ;  for  what  is  that  but  assisting  that 
other  in  carrying  his  wrongful  act  into  effect."  Although 
in  Wyatt  v.  Blades,  where,  in  an  action  of  trover  against 
the  sheriff  for  taking  the  goods  of  a  bankrupt  in  execu- 
tion, after  a  secret  act  of  bankruptcy,  and  carrying  them 
to  a  broker's,  his  Lordship  said  (c),  that,  **  had  the  goods 
not  been  removed,  it  would  have  been  difficult  to  say  there 
was  any  conversion ;"  yet  there,  a  notice  was  served  on  the 
sheriff  not  to  sell  the  goods,  as  they  belonged  to  the  assig- 
nees; and  in  consequence  they  were  not  sold,  but  remain- 
ed at  the  broker's ;  whilst  here,  the  goods  were  substan- 

(a)  6  East,  538.  (6)  6  Mod.  213.  (r)  3  Cftmp.  396. 

VOL.  I.  o  o 
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1928.  tirely  soU,  as  the  bankrupt  was  obliged  to  redeem  diem, 
by  paying  the  officer  the  fiiD  amount  of  the  sums  directed 
to  be  levied,  the  defendant  having  assumed  and  exercised 
an  express  dominion  over  them.  In  Shipwiek  t.  Elamchr- 
ard{a)9  it  was  held,  that,  if  a  party  pay  money  in  order  to 
redeem  his  goods  from  a  wrongful  distress  for  rent,  he 
may  maintain  trover  against  the  wrong-doer;  and  here, 
there  was  not  only  a  seizure  and  detention  by  the  she- 
riff, but  the  bankrupt  was  actually  obliged  to  redeem 
the  goods  in  order  to  prevent  a  sale ;  and  diere  can  be 
no  doubt  but  that  the  executions  were  tortious  as  against 
the  plaintiffs.  It  may  be  said  that  it  is  an  act  of  hard* 
ship  and  injustice  to  render  the  sheriff  Kable,  as  he 
acted  in  obedience  to  the'  process  delivered  to  him  to 
be  executed  according  to  law,  and  had  received  no  no- 
tice of  an  act  of  bankruptcy  having  been  previously  com- 
mitted, nor  had  he  any  means  of  ascertaining  that  fact. 
The  plausibility  of  that  argument  might  have  some  weight, 
if  there  were  not  parallel  cases,  in  which  a  sheriff  is 
rendered  equally  responsible.  In  the  case  of  bail,  the 
sheriff  is  bound  to  accept  a  bail-bond  with  reasonable 
and  sufficient  sureties.  He  has  no  option.  If  the  bail 
do  not  justify,  the  plaintiff  in  the  suit  looks  to  the  she- 
riff; and  if,  on  the  expiration  of  the  rule  to  bring  in  the 
body,  the  sheriff  has  not  got  the  defendant  in  custody,  or 
put  in  and  perfected  special  bail,  he  is  in  contempt  of 
Court,  and  liable  to  an  attachment,  which  is  in  its  natme 
a  criminal  process.  So,  if  the  sureties  on  the  bail-bond 
turn  out  to  be  insufficient,  the  sheriff  alone  is  Kable. 
Further,  a  sheriff  is  responsible,  if  he  by  mistake  take  the 
goods  of  A.  B.  under  an  execution,  instead  of  those  of 
C.  Z).,  although  it  might  be  impossible  for  him  to  know  or 
ascertain  in  whom  the  property  in  such  goods  might  be.  If 
the  defendant  had  been  an  ordinary  person,  no  doiibt 

(a)  6  Term  Rep.  298. 
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could  have  existed;  for,  if  a  man  commit  a  trespass,  as  the  1838. 
agent,  or  by  the  command,  of  another,  he  is  still  liable, 
although  he  might  have  acted  in  ignorance.  So,  it  is  the 
duty  of  a  servant  to  obey  the  orders  of  his  master;  and 
yet  he  is  liable  in  trespass  to  the  party  injured,  notwithstand- 
ing he  may  have  done  the  act  in  the  assertion  of  his  mas- 
ter s  right.  It  would  be  no  defence  in  such  an  action,  for  a 
servant  to  say  that  he  acted  under  the  command  of  his 
master;  and  be  is  liable  not  only  jointly  with  his  master, 
but,  if  the  latter  cannot  satisfy  the  whole  of  the  damages, 
the  person  of  the  servant  is  liable,  and  he  cannot  recover 
contribution  from  his  master.  The  law  only  looks  to  the  ex- 
isting rights  of  parties,  and  its  object  is  to  give  effect  to 
such  rights.  It  will  not  sanction  an  illegal  transaction, 
although  effected  through  ignorance,  or  at  the  command 
of  a  superior;  and,  if  so,  although  the  defendant  acted 
in  his  character  of  sheriff,  yet,  as  the  bankrupt  laws  * 
have  made  no  exception  in  his  favour,  he  must  be 
bound  by  them,  although  he  was  not  aware  that  an  act 
of  bankruptcy  had  been  committed  by  Latham  at  the 
time  the  goods  were  seized  under  the  writs  of  execution. 
But  the  case  of  Potter  v.  Starkie  (a),  cited  in  Stephens  v. 
Ehoall  (6),  is  precisely  in  point,  where  the  Court  of  Ex^ 
chequer  held,  that  the  sheriff  was  liable  in  trover ^  though 
he  seized,  sold,  and  paid  over  the  money,  before  the  commis- 
sion issued,  and  before  any  notice ;  the  Court  saying  that  this 
necessarily  followed  from  Cooper  v.  Chitty  (c),  for  it  was  an 
unlawful  interference  with  another's  goods.  The  authority 
of  Potter  V.  Starkie  has  been  since  recognized  and  a- 
dopted  by  severd  text  writers,  and  particularly  by  Mr. 
Starkie  in  his  TrecUise  on  Evidence  (d),  and  Mr.  Eden  in 
his  Treatise  on  the  Bankrupt  Laws  (e) ;  and  although  the 


(a)  Exch.  M.  T.  1807.  (rf)  Part  IV.  page  170. 

{b)  4  Mau.  &  Selw.  260.  («)  2d  Edit.  333 . 

(c)  1  Bunr.  20. 

o  o^ 
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1828.  circumstances  in  Cooper  v.  Cfutty  differ  firom  the  present^ 
as  there  the  sheriff  did  not  sell  until  after  the  commission 
was  issued;  yet,  as  the  act  of  bankruptcy  was  committed 
previously  to  the  sei2ure,  though  it  was  done  in  secret,  and 
he  was  wholly  ignorant  of  it,  the  Court  held  him  to  be 
liable  to  the  assignees^  in  trover.  But  the  true  principle 
on  which  that  case  was  decided,  was,  the  distinction  taken 
by  Lord  Mansfield  between  trespass  and  trover.  A  sheriff 
9iay  not  be  a  wrong-doer  by  relation,  so  as  to  subject  him- 
self to  heavy  damages  in  an  action  of  trespass;  and,  yet^ 
he  may  be  amenable  in  trover.  If  he  could  be  considered 
a  trespasser  by  relation,  it  would  savour  of  crime,  and 
might  make  him  amenable  to  an  indictment,  as  well  as 
to  special,  or  even  vindictive  damages.  Still,  however,  he 
might  be  liable  to  an  action  at  the  suit  of  a  party,  to  try.  a 
civil  right.  His  Lordship,  in  the  report  of  the  case  of 
Cooper  V.  Chitty^  by  Burrow,  is  made  to  say,  that  (a)  "  tro- 
ver is  in  form,  a  fiction ;  in  substance,  a  remedy  to  recover 
the  value  of  personal  chattels  wrongfully  converted  by  ano- 
ther to  his  own  use :  and  has  been  brought  in  many  cases, 
where,  in  truth,  the  defendant  has  got  the  possession  law- 
fully;— ^that  it  is  an  action  of  tort^  and  that  the  whole  tort 
consists  in  the  wrongful  conversion,  for  which  damages  are 
to  be  recovered,  and  not  the  seizure;" — that  (6),  "  though 
the  statutes  concerning  bankrupts  rescind  all  contracts 
and  executions  not  completed  before  the  act  of  bankrupt- 
cy, and  vest  the  property  of  the  bankrupt  in  the  assignees, 
by  relation,  in  order  to  an  equal  division  of  his  estate 
among  his  creditors,  yet  they  do  not  make  men  trespassers 
or  criminal  by  relation,  who  have  innocently  received  goods 
from  him,  or  executed  legal  process,  not  knowing  of 
an  act  of  bankruptcy ;" — that  (e)  "  men  who  act  innocently 
at  the  time,  are  not  made  criminals  by  relation -f — that  what 
they  did  was  innocent,  and  in  that  sense  lawful;  but  that,  as 

(a)  Burr.  31 .  (6)  Id.  33,  (c)  Id.  35. 
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a  ground  to  support  a  wrongful  conversion  by  sale,  after  a  1828. 
commission  publicly  taken  out,  and  an  actual  assignment 
made,  it  was  not  lawful."  So,  in  the  report  in  Sir  ff^. 
Bitiekgtone,  his  Lordship,  after  defining  the  form  and  sub* 
stance  of  an  action  of  trover,  said  (a) :  *'  The  defendants  are 
not  excusable,  for,  had  the  sale  been  immediately  after 
the  seizure,  still  the  sheriffs  would  have  been  liable  ;**  and,  * 
although  the  Court  in  the  subsequent  case  of  TimbreU  v. 
Mills  {b),  are  said  to  have  held  the  contrary,  and  declared 
that  it  was  allowed  in  Cooper  v.  Chitty,  that,  if  the  sheriff 
levied  the  money  and  paid  it  to  the  plaintiff  before  any 
commission  issued,  and  without  notice  of  the  act  of  bank- 
ruptcy, he  would,  at  all  events,  be  safe;  yet,  that  must 
be  considered  extra-judicial,  as  the  whole  question  in 
TimbreU  v.  Mills  turned  on  a  false  return  made  by  the 
under-sheriff,  for  which  the  sheriff  was  held  amenable. 
Mr.  Justice  Ashhurst^  in  delivering  the  judgment  of  the 
Court  in  Smith  v.  MilleSf  said  (c),  ^'  Lord  Mansfield  lays 
down  the  true  ground  of  distinction  between  the  action 
of  trover  and  the  action  of  trespass,  as  applied  to  this 
case ;"  and,  although  it  was  there  held,  that  trespass  would 
not  lie  by  assignees  against  a  sheriff,  for  taking  the  goods 
of  a  bankrupt  in  execution,  after  an  act  of  bankruptcy, 
and  before  the  issuing  of  the  commission;  yet,  as  Mr* 
Justice  Ashhurst  observed :  **  The  plaintiffs  are  not  injured, 
as  it  is  competent  to  them  to  recover  the  value  of  the  goods, 
by  bringing  a  proper  action,  namely,  an  action  of  trover ; 
but  the  officer  shall  not  be  harassed  by  this  species  of  ac- 
tion, in  which  the  Jury  might  give  vindictive  damages." 

Mr.  Serjeant  Merewether^  for  the  defendant.  It  must  be 
admitted  as  a  clear  proposition,  that,  by  the  assignment,  the 
property  in  a  bankrupt's  goods  is  vested  in  his  assignees, 
by  relation,  from  the  time  of  the  act  of  bankruptcy ;  but  here 

(a)  1  Sir  W^  BL,  69.  (6)  Id.  205.  (c)  1  Term  Rsp.  481. 
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emse  a  dooumoa  orer  tfaem,  he  h  thcrebjgiiiicjof  a  con- 
Teraco,  if  the  person  Mstgning  or  aizdioriiii^  the  setnire^ 
had  DO  aathoritr  so  to  do.  Here,  however,  the  trae  qnes- 
tioo  is,  whether  a  sheriflTirho  enters  and  adwes  goods  is 
the  execution  of  l^ml  process,  and  bj  Tirtae  and  aatfaor- 
itj  of  his  office.  Is  not  to  be  considered  as  standii^  in  a  si- 
tuation  whMj  different  firora  that  of  an  iodiridoal  who  acts 
▼oluntarilj  and  without  compal<ion  of  law.  Thoe  can 
be  no  doubt  but  that  the  sheriff  was  justified  in  mating 
the  seizure  under  the  writs;  and,  if  so,  he  was  warranted 
in  raiding  a  sum  sufficient  to  pay  the  amount  of  the  dam- 
ages directed  to  be  levied,  and  which  was  properly  p^id 
over  by  him  to  the  attomies  of  the  parties  at  whose  m- 
stance  the  ii-rits  were  sued  out;  the  sheriff  having  at  that 
time  no  notice  of  an  act  of  bankruptcy  having  been  com- 
mitted, and  no  commission  having  been  sued  ont  until  more 
than  six  weeks  afterwards.  It  is,  therefore,  too  much  to  say, 
that,  under  such  circumstances,  the  sheriff  can  be  deemed 
responsible  as  a  wrong-doer;  and,  although  inconvenience 
might  not  of  itself  be  a  sufficient  ground  to  induce  the  Court 
to  decide  in  his  favour,  yet  it  must  be  seen  that  he  is 
placed  in  a  situation  of  extreme  legal  hardship;  for,  if  he 
had  refused  to  execute  the  writs,  he  would  have  been 
liable  to  an  attachment;  and  yet,  having  done  so^  he 
is  still  to  be  answerable  in  damages,  although  the  seixure 
was  legal,  and  the  levy  directed  to  be  made  before  the 
commission  was  issued.    Although  it  has  beet)  said  Aat 
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a  iherifil  is  placed  in  an  equally  hard  situation  with  re-         1888. 
spect  to  bail,   yet  be  is   only  bound  to  take  sufficient 
sureties^  and  he  holds  the  bond  as  a  security.     So,  a  ser« 
vant  cannot^  by  law,  be  compelled  to  do  an  illegal  act;  but, 
if  he  do  such,  he  is  answerable,  although  he  acted  by  the 
command,  or  under  the  authority  of  his  master.     The  case 
of  Potter  y.  Starkie  has  been  strongly  reUed  on;  but  that 
case  is  distinguishable  from  the  present,  as  there,  the  she- 
riff not  only  seized  but  sold  the  goods ;  and,  although,  it 
was  said,  that  he  was  liable  in  trover,  notwithstanding  that 
he  had  no  notice,  and  had  paid  over  the  proceeds  of  the 
sale  before  the  commission  issued,  and  that  this  necessarily 
followed  from  Cooper  v.  Chitty^  yet  the  circumstances  in 
Potter  v.  Starkie  do  not  appear.     The  sheriff  might  have 
misconducted  himself,  or  interfered  unlawfully,  in  seizing 
the  goods.     But  the  leading  principle  to  be  collected  from 
Cooper  V.  Chitty,  as  well  as  from  all  the  previous  authorities 
there  referred  to,  is,  that,  if  a  sheriff  SLCt  bond  Jide,  and  by 
virtue  of  his  office,  he  cannot  be  deemed  a  wrong-doer  or 
trespasser,   by  relation;  and  there  is  no  substantial  dis- 
tinction between  trespass  and  trover  in  this  respect,  as  far 
as   regards   the  sheriff.     In  .Bayly  v.  Bunning  (a),  the 
action  was  brought  against  the  bailiff,  and  the  Court  ex- 
cused him,  he  having  innocently  executed  the  writ;  and 
although  in  Cooper  v.  Chitty,  Lord  Mansfield  said,  that 
men  who  act  innocently  at  the  time,  are  not  made  criminals 
by  relation,  and,  therefore,  that  they  are  excusable  from 
being  punishable  as   trespassers;  yet  that  appUed  to  a 
case  where  a  commission  had  been  publicly  taken  out, 
and  an  actual  assignment  made.     The  commission  there- 
fore, would  have  been  sufficient  notice  of  the  act  of  bank- 
ruptcy; but  here,  there  was  no  commission  at  the  time 
of  the  seizure,  or  when  the  sums  directed  to  be  levied 
were  paid  over  to  the  execution  creditors ;  nor  had  the  she- 

(fl)  1  Lc?.  173. 
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19B$4  ntB  Hn^r- notice  bf  tb^  fact  of  a  prerious  act  of  baidcrQ|ltcy 
bamig  been  bommilted  by  Latham,  in  Coopei^  v*  Chiit^^ 
l£Ott(lMan^Hi<BSLid{a),  with  respect  to  the  argnment-aBb 
to'incon^^enieiide  if  the  sheriff  should  be  made  liable,  liie* 
ptosehe  is  obliged  to  sell:  "The  sheriff  may  t&ke  ati  in- 
demnity from  die  plaintiff  in  case  there  be  a  doubt  «an*' 
ceming  the  property  of  the  goods;**  but  here^  thedeftnd* 
ant  could  not  require  it,  as  he  thought  the  goods  wexe  l^e 
bond  Jide  property  of  the  party  against  whom  the  writs 
were  sued  out^  and  which  he  was  bound  tQ.w^eote..  \  lA>l- 
tkough  it  has  been  said,  that  the  caae^oif  PimM^  v.  SiifT\ 
iN>  has  been  considered  an  authority  byiteittwdt^^^'  that 
laUfnot  add  to  its  weight ;  nor  can  it  be  con^idetadflA  Isy- 
11^  doum  aiqr  general  or  established  pr)incip1e4i  Beaidest 
l^re,  die  plaintiffs  have  another  and  more  effectual  reinit-^ 
dy,  rja.  by  an  action  for  money  had  and  cec^ved)  against 
the  parties  to  whom  the  sums  levied  in  obedienoe  to  th^ 
writs,  were  »ght fully  piaid  over  by  the  sheriff  before  the 
Qonmisfiicm  Was  iasued^  In-Coop^v.  Chitiy  the  oonversioft 
was  twenty  days  after  the  assignment  (6).  It  has  been  said^ 
that  what  fell  from  the  Court  in  the  subsequent  case  of 
ThnbreU  v.  MUls,  must  be  considered  as  extra-judicial,  «t 
a  mere  obiter  dictum^  the  judgment  of  the  Court  being  con- 
fined to  the  liability  of  the  sheriff  for  the  misconduct  of  his 
under-sheriff;  but  that  argument  will  not  apply  here,  for 
the  sheriff  has  acted  bond  Jide,  and  in  the  due  discharge 
of  his  duty.  The  case  of  Smith  v.  Milles  is  decisive  to 
shew  that  trespass  cannot  be  maintained  against  him,  and 
the  Court  will  not  favour  a  mere  technical  objection,  so  as 
to  render  him  tiable  in  another  form  of  action.  In  I^e  r. 
Lopes  (c),  in  an  action  for  money  had  and  received,  brought 
by  assignees  against  the  sheriff,  for  the  value  of  goods 
sold  under  an  execution  levied  after  an  act  of  bankrupt- 
cy, it  was  held,  that  the  sheriff  was  not  protected  in  de<< 

(a)  I  Bmnr.d7w  (^) 8ee  1  Burr.  Sa.  (c)  15  £ail,2de. 
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ducting  a  year's  rent  allowed  to  the  landlord  by  virtue  of  the  1608. 
statute  8  Atme  c.  14,  unless  he  paid  it  over  befiore  notice 
of  the  commission;  and  that,  not  giving  such  proof,  be  was 
liable  for  the  amount  to  the  assignees.  Here,  however, 
the  defendant  paid  over  the  amount  of  the  sums  levied, 
not  only  before  the  commission  was  sued  out,  but  without 
a^y  knowledge  of  a  previous  act  of  bankruptcy  having  been 
coinroitted. 

i  Mr.  Serjeant  Stephen,  in  reply.  The  case  of  Lee  v. 
Lop^  is  altogether  distinguishable  from  the  present,  as  it 
w«ri  aa  acitioti  for  money  had  and  received,  and  the  Court 
said,  thiit  it  lay  upon  the  sheriff  to  shew  that  the  payment 
was  made  before  notice  of  the  commission.  But  the  case 
of  Potter  Vk  Starkie  is  precisely  in  point,  and  its  authority 
cannot  be  disregarded  by  the  Court;  and,  although  it 
mAy  somewhat  have  extended  the  principle  established  in 
Cooper  V.  Chitty,  yet  the  true  and  only  ground  on  which 
dm  case  must  be  decided,  is,  that  the  sheriff  is  liable  in 
trover,  as  the  retention  of  the  goods,  by  the  officer,  until 
die  sums  directed  by  the  writs  to  be  levied  were  paid, 
asBounted  to  a  wrongful  conversion;  and  this,  although  the 
shmff  had  no  previous  notice  of  an  act  of  bankruptcy  hav- 
ing been  committed  by  Latham,  and  although  no  commis- 
sion had  then  issued  against  him. 

Cur.  adv.  vuU. 

^  Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court  as  follows. — This  was  an  action  of  trover, 
brought  by  the  plaintiffs,  as  assignees  of  a  bankrupt,  against 
die  defendant,  as  sheriff  of  the  county  of  Somerset.  In 
die  commencement  of  the  argument,  two  questions  were 
raised — First,  whether  or  not,  if  this  were  an  ordinary 
case,  and  not  the  case  of  a  sheriff,  the  defendant  would 
have  been  guilty  of  a  conversion,  the  goods  of  the  bank- 
rupt not  having  been  removed  from  the  premises;  and 
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^8fl6.        ^Qxmdljf^  wli^ther  or  not  the  sheriff  were  excuaed,  hp  hipr- 
ingy  is^  doing  the  act  complained  of,  done  nothing  more 
than  execute  the  process  of  the  law,  .which  he  was  bound 
to  do.    Before,  however,  the  conclusion  of  the  argument,  it 
;»as  properly  admitted,  that,  had  this  been  an  ordinary  case, 
there  would  have  been  no  doubt  but  that  the  sale  of  the 
goods  would  have  amounted  to  a  conversion.    The  latter, 
therefore,  is  the  only  point  that  now  remidns  to  be  oonsider* 
ed.   It  is  impossible  not  to  see  the  hardship  of  the  case,  and 
that  is  the.  only  circumstance  that  has  given  rise  to.  any 
ji(k)ubt.     But  we  cannot  make  laws.    We  must  take  them 
M  we  find  them,  and  expound  and  administer  them  accord* 
ingly ;  and,  if  justice  be  not  done,  it  is  for  the  Legislature 
,to.  interfere,  who  alone  are  empowered  to  make  the  law 
-what  it  ought  to  be.     But,  on  principle,  there  can  be  no 
doubt  in  this  case,  as  the  law  now  stands.    According  to 
the  policy  of  the  bankrupt  laws,  as  laid  down  in  all  the 
Alatutes,  the  assignment  of  the  property  of  the  bankrupt 
has  relation  back  to  the  act  of  bankruptcy,  and  from  that 
,  moment  the  bankrupt  is  divested  of  all  his  property,  which 
vests  in  his  assignees ;  and,  if  a  person  afterwards  take  or 
possess  himself  of  such  property,  he  cannot  be  considered 
•to  have  taken  the  property  of  the  bankrupt,  but  of  his  as- 
signees, and  his  liability  attaches  accordingly.     This  is 
th^  necessary  effect  of  giving  the  assignment  a  retrospec- 
tive relation  to  the  act  of  bankruptcy.     If  a  sheriff,  in 
such  a  case  as  this,  seek  to  excuse  himself,  it  is  incumbent 
on  him  to  shew  us  some  law  by  which  he  is  exonerated ;  and 
if  he  cannot  do  so,  he  must  be  considered  as  an  ordinary 
individual;  or  as  standing  in  the  same  situation  as  if  he  had 
been  guilty  of  a  wrongful  act,  by  taking  the  property  of 
one  mdividual,  when  the  writ  directed  him  to  take  that 
of  another.     No  statute  has  been  referred  to,  nor,  in- 
deed, can  any  be  found,  in  favour  of  a  sheriff.    All  the 
cases  are  decidedly  against  him ;  and,  if  they  were  not»  they 
would  be  directly  in  the  teeth  of  all  the  statutes,  and  could 
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not  be  supported.  We  have  been  extremeiy  anlioui  to  MS. 
inquire  as  to  the  authenticity  of  the  case  of  Boiktr^. 
StarkU,  which  has  been  admitted  to  be  precisely  in  point; 
and,  as  it  was  said  to  be  a  decision  of  the  Court  of  Ej^ 
chequer,  it  would,  of  course,  be  entitled  to  great  con- 
sideration. My  brother  Park  has,  since  the  argument  of 
this  case,  seen  the  late  Mr.  Justice  Richardtcnf  who  was 
counsel  in  that  cause,  and  who  says  that  he  took  a  note 
of  it,  that  the  report  of  it  in  Stephens  y.EhDoU  is  accu- 
rate, and  that  the  Court  of  Exchequer  decided  on  the 
ground  there  stated,  assigning  as  a  reason,  that  the  liabi- 
lity of  the  sheriff  necessarily  followed  from  Cooper  v.  CkU* 
ty;  and,  if  that  case  be  attentively  looked  at,  it  is  quite 
clear  that  Potter  v.  Starkie  was  founded  upon  it.  The  prin- 
ciples in  Cooper  v.  Chitty  not  only  apply  to  this  case,  but 
fully  embrace  the  principle  on  which  it  must  be  decided, 
particularly  if  the  report  in  Blackstone  be  correct.  It  ap- 
pears by  the  preface  to  the  first  volume  of  his  repots,  that 
that  learned  Judge  did  not  give  his  notes  the  last  correc- 
tion he  had  intended,  and  they  were  not  published  until 
after  his  death ;  yet,  we  are  well  assured  that  there  is  no- 
thing contained  in  any  of  the  opinions  of  the  Judges,  or 
judgments  of  the  Court,  that  did  not  fail  from  the  bench. 
He  certainly  took  most  accurate  notes;  and  although  the 
words  attributed  by  him  to  Lord  Mansfield,  in  giving 
judgment  in  Cooper  v.  Chitty,  are  not  to  be  found  in  the 
report  of  that  case  in  Burrow,  yet  there  is  little,  if  any, 
doubt  but  that  his  Lordship  used  them.  In  speaking  of 
the  assignment  and  sale,  he  says  (a) :  "  The  notoriety  is 
extremely  great ;  but  had  the  sale  been  immediately  after 
the  seizure,  still  the  sheriffs  would  have  been  Uable.'*  If, 
therefore,  a  sheriff  sell  immediately  after  a  seizure,  although 
he  had  no  knowledge  of  any  act  of  bankruptcy  having  been 
previously  committed  by  the  party  whose  goods  he  was 

(fl)  1  Sir  W.  Bl.  69. 
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dli'ected  to  levy  upon/  it  will  not  avail  hinl.  Although  ip 
^timtreil  v.  MttU^  it  is  stated,  that  (a)  **  the  whole  Court 
V.  ^  jflf^clarect  that  it  was  allowed  m  Cooper  y.  Chitty^  ttiai,  i^ 
the  sheriff  levy  the  money,  and  pay  it  to  the  pldntiff  be- 
t6ie  any  commission  issued,  and  without  notice  of  ihe  act 
b'f  bankruptcy,  he  will  at  all  events  be  safe  ;**  yet  that  is 
ai^gether  inconsistent  with  Cooper  v.  Chitty;  andit  miist 
w  observed,'  that  it  did  not  fall  from  the  Court  iQ  giyio^ 
iheir  judgment.  It  might  very  possibly  be  the  opinion 
of  one  Judge  only,  and  more  particularly  so,  as  it  is  di- 
tectly  i^t  variance  with  what  Lord  Mansfield  hieid  belfeife 
I^d  in  Cooper  v.  Chitty ^  as  reported  in  Buintow^  wbeire 
)tSii  Lordship  lays  down  the  principle  by  wHich  tlifs'case 
liitist  be  governed.  He  there  took  a  trti^  gtbniid  oiF 
diatSncdon  between  an  action  of  trespass  knd  fin' acticm 
iX  trover,  and  shewed,  that,  although  the  foiiiler  dm- 
1^  be  maintained,  stiH,  that  the  latter  may;  for,  he 
iiid  (6):  "  This*  action  (trover)  lies,  and  has  been  brought 
M'niftny  cases;'  where.  In  trtith,  the  defendant  has  got  the 
possession  lawfully*  Whete  the  defendant  takes  them 
(goods)  MTongfeUy,  and  by  trespass,  the  plaintiff,  if  he 
think  €t  to  bring  this  aetion,  wiuves  the  trespass,  and 
adinits  the  possession  to  have  been  lawfully  gotten.  H^dce, 
if  the  defendfmt  deliver  the  thing  upon  demand,  no  da- 
mages can  be  recovered  in  this  action  for  having  taken  it 
This  is  an  action  of  tort.  The  whole  tort  consists  in 
the  wrongful  conversion."  If,  therefore,  a  party  etiter 
snod  take  goods,  and  keep  possession  but  for  an  instant,  he 
IB  liable  in  trespass ;  but  not  so  in  trover,  unless  he  proceed 
to  a  conversion.  And  akhough  a  sheriff  may  have  taken 
goods  that  were  not  the  property  of  the  party,  yet  if 
be  dehver  them  up  on  demand  made,  or  before  cohVer- 
sion,  he  cannot  be  answerable  'in  damages  for  the  takiiig. 
His  Lordship  then,  after  observing  that  the  statutes  con- 

(a)  lSijpW.B1.206.  {b)  1  Burr.  31. 
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ceraing  bapkrupts  vest  iq  the  a89ignees  all  die.propjer^^ 

that  tiie  bankrupt  had,  at  the  time  of  the  act  cfmtpittc^  fMa^ 

make  the  sale  by  the  commissioners  good  agaiil9t4U  p^rson/s  k 

who  claim  by,  from,  or  mider  the  bankrupt,  after.th^  act  9f      rf^lf^ 

bankruptcy,  and  against  all  executions  not  serred  an4  e^ 

cuted  before  the  act  of  bankruptcy,  said  (a) :  ^*  Disppsitjo^^ 

by  process  of  law  are  put  upon  the  same  foot  wijth  dii^- 

positions  by  the  party.     To  be  valid,  they  must  be  camr 

pieied  before  the  act  of  bankruptcy.'*    This  destroys  the 

distinction  attempted  to  be  drawn  by  the  counsel  for  the 

defendant,  between  the  case  of  a  sheriff,  who  is  compelled 
to  act  in  execiition  of  his  duty,  and  that  of  a  common,  ii^ 
dividual,  "  Til]  the  n^aking  of  19  Geo.  2,  c»  32,"  continue^ 
his  Lprdship,  ^  if  the  bankrupt  had  ioiuJ^/Ecfe  bought 
goods,  or  negotiated  a  bill  of  exchange,  and  there^p^oo^  or 
otherwise,  in  the  course  of  trade,  paid  money  to  a  £ur  cnee 
ditor,  after  he  himself  had  committed  a  secret  apt  of  bapkr 
ruptcy,  such  bondjide  creditor  was  liable  to  refuiid.tlie 
money  to  the  assignees  after  a  ooqnniasion  andiissignmeBl, 
and  the  payment,  though  really  and  bonAJid^  made  to  tbp 
creditor,  was  avoided  and  defeated  by  the  secret  act  of 
bankruptcy."    Taking,  theref^ur^,  the  whole  of  that  toge- 
ther, it  shews  that,  in  the  opinion,  of  his  Lordship,  a  per- 
son acting  as  sheriff,  and  a   private  individual,  must  be 
considered  as  standing  in  the  same  situation^  and  that  the 
hardship  in  the  one  case  is  no  greater  than  that  in  the 
other;  as  formerly,  if  a  bankrupt  had  bought  goods  of, 
and  paid  money  to,  a  person,  bondjide^  after  he  had  com- 
mitted an  act  of  bankruptcy,  such    person  was   liable 
to  refund  the  money  to  the  assignees,. although  he  had  no 
knowledge  that  an  act  of  bankruptcy  had  been  previously 
committed.    This,  however,  being  found  to  be  a  great 
hardship  on  creditors,  the  Legislature  remedied  it  by  pa48- 
ing  the  statute  19  Geo.  2,  c^32,  by  which  relief  was  girmk 
in  particular  instances,  as  it  was  thereby  provided  that  no 

(a)  I  Burr.  32. 
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1828.         creditor  of  a  bankrupt  for  goods  sold,  or  upon  bins  of  ex« 
duuige^  shotdd  be  liable  to  refund  to  the  assignees  any 
money  received  by  him  of  the  bankrupt,  upon  such  aceovm^ 
in  the  usual  and  ordinary  course  of  trade,  before  fuch  eie- 
ditor  knew  or  had  notice  that  he  had  become  a  baokm^ 
or  was  in  insolvent  circumstances.  "  The  sheriff,"  said  Lord 
Mansfield  (a),  **  acts  at  his  peril,  and  is  answerable  fisr 
any  mistake.     Infinite  inconveniences  would  arise  if  it 
were  not  so.     To  prove  the  taking  lawful,  and  that,  tiiers- 
finre,  the  sheriff  shall  not  be  liable  to  an  action,  several  cases 
were  cited  (6).  The  fallacy  of  the  argument  from  die  autho- 
rity of  these  cases  turns  upon  using  the   word  lawful 
equivocally  in  two  senses.     To  support  the  act,  it  is  not 
lawful ;  but,  to  excuse  the  mistake  of  the  sheriff  through  unsr 
voidable  ignoranoe,  it  is  lawful.**  That,  therefore,shew8  that 
a  sheriff  is  not  answerable  in  trespass  for  taking  or  seizing 
the  goods,  but  that  he  is  answerable  in  trover,  as  he  cannot 
support  the  act.     '*  Or,  in  other  words,'*  said  his  Lordship, 
'*  the  relation  introduced  by  the  statute,  binds  the  proper- 
ty; but  men  who  act  innocently  at  the  time,  are  not  made 
criminals  by  relation;   and  therefore  they  are  excusable 
from  being  punishable,  by  action  or  indictment,  as  tres- 
passers.    What  they  did  was  innocent,  and  in  that  sense 
lawful;  but,  as  a  ground  to  support  a  wrongful  conver- 
sion by  sale,  after  a  commission  publicly  taken  out,  and  an 
actual  assignment  made,  it  was  not  lawful.*'     That  distinc- 
tion is  well  founded ;  and,  from  the  whole  of  the  reasoning 
of  Lord  Mansfield,  it  follows,  that,  although  the  act  of  tak- 
ing be  unlawful,  and  a  sheriff  in  sudi  case  may  be  excusa- 
ble from  being  punishable  by  action  as  a  trespasser;  yet, 
that  a  conversion  by  him  of  a  bankrupt's  property,  after  an 
act  of  bankruptcy  committed,  is  not  lawfuL    In  JSmith  t« 
Milles,  the  action  was  trespass;  but  that  case  is  confir- 
fnatory  of,  and  rests  upon,  the  principle  established  by 
^Cooper  V.  ChiUy;  and  Mr.  Justice  Ashhurst,  in  delivmng 

(a)  1  Burr.  33.  (b)  Id.  35. 
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the  judgment  of  the  Court  there^  said  (a),  that,  in  Cooper 
V.  Ckittyi  Lord  Mansfield  laid  down  the  true  ground  of 
distinction  between  the  action  of  trover  and  the  action  of 
trespass,  mx.^  that  trover  is  maintainable,  because  the 
conversion,  and  not  the  taking,  is  the  gist  of  the  action; 
but  that  men  who  acted  innocently  at  the  time  are  not 
made  criminal  by  relation,  and  therefore  are  excusable, 
by  indictment  or  action,  as  trespassers. 

A  bill  to  amend  the  bankrupt  laws,  was  read  in  the 
House  of  Commons,  for  the  first  time,  last  night;  and  it  is 
to  be  hoped  that  this  subject  will  not  escape  the  notice  of 
the  Legislature.  We  can,  however,  only  dispense  the  law 
as  it  now  stands,  and,  however  hard  it  may  be  thought 
that  the  sheriff  should  be  held  liable,  wc  are  clearly  of 
opinion,  that,  under  all  the  circumstances,  the  present  ac- 
tion is  maintainable  against  him. 


1828. 


Postea  to  the  plaintiffs  (6). 


(rt)  1  TennRep.481. 

{b)  His  Lordship  afterwards  re- 
ferred to  the  case  of  Lttzartu  v. 
U^aithman,  5  B.  Moore,  313,  where 
the  same  point  was  expressly  decid- 
ed, and  where  Mr.  Justice  Richard- 
ton  referred  to  the  case  of  Potter  v. 
6;/arMe,which  the  reporter,  by  mis- 


take, considered  to  have  been  that 
of  Lyon  V.  Lamb,  the  learned  Judge 
having  merely  stated  that  it  was 
a  decision  of  the  Court  of  Eicht" 
guer;  and  the  case  of  Stephens  v. 
Elwall  was  not  adverted  to  either 
by  the  bar  or  the  Court 


Turner  r.  Smith. 


Saturday^ 
May  3'd. 

jJmK.  Serjeant  PeaJce  applied  for  leave  to  sue  out  a  writ  The  Court  al- 

o{ distringas^  to  compel  the  appearance  of  the  defendant^  ^<ri!tjlto  be 

sued  out  under 
the  statute  7  &  8  Geo,  4,  c.  7 1,  s.  5,  on  an  affidavit  of  the  sheriff's  officer,  that  he  could  not  serve  the 
defendant  personally  at  his  house;  that  he  believed  he  kept  out  of  the  way  to  avoid  being  served  $ 
and  that  hii  son  told  him  he  had  left  home  for  that  purpose. 
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according  to  the  provisions  of  the  statute  7  &  8  Geo*  4^  c.  71, 
8. 5  {0)3  on  an  affidavit  of  the  sheriff's  officer,  which  stated, 
that  he  had  frequently  endeavoured  to  serve  the  d&bmir 
ant  personally  at  his  dwelling  house;  that  he  believed  be 
kept  out  of  the  way  to  avoid  being  served;  and  tbalf  on 
one  occasion,  he  had  seen  the  defendant's  s<»i,  who  told 
him  that  it  was  useless  for  him  to  call  again,  as  his  &ther 
had  left  home  for  the  purpose  of  avoiding  being  served* 


The  Court  thought  the  affidavit  sufficient,  as  the: 
had  not  only  deposed  to  the  fact  that  the  defendant  c<mU 
not  be  personally  served,  but  also  stated  that  be  bdiiemid 
the  defendant  kept  out  of  the  way  to  avoid  being  aenredt 
with  his  reason  for  such  belief,  whiqh  is  all  that  was  ever 
required  under  the  late  act  51  Geo.  S,  c.  124(6). 


The  application  was  accordingly — 


Granted. 


(a)  By  which  it  is  enacted, "  That, 
in  case  it  shall  be  made  appear 
to  the  satisfaction  of  the  Court, 
or,  in  the  vacation,  of  any  Judge 
of  the  Court,  from  which  ori^al 
process  shall  issue,  or  into  which 
the  same  shall  be  returnable,  that 
the  defendant  could  not  be  per- 
sonally served  with  the  summons 
or  attachment,  and  that  such  pro- 
cess had  been,  duly  executed  at 
the  dwelling-house  or  place  of 


abode  of  such  defendant,  that 
then  it  shall  be  Uwful  for  the 
plaintiff,  by  leave  of  the  Court,  or 
order  of  such  Judge,  as  aforenid, 
to  sue  out  a  writ  of  dUiringag,  to 
compel  the  appearance  of  such  de- 
fendant." 

{h)  See  Downey.  Crevfe,1  Marsh. 
267 ;  S,  C.  6  Taunt.  520 ,-  Hamum 
V.  Dietrkhsen,  5  Taunt.  853; 
ffatmore  v.  Brucey  8  Taunt.  57; 
Anonymous,  8  Taunt.  171. 
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HuTCHiNsov,  Export^ 

!M.it  Serjeant  Taddy,  on  a  fbrmer  day  in  this  Tenn^ 
itored  that  a  fine  which  had  been  letied  at  the  instance 
of  the  appficant^  might  pass.  It  appeared  that  the  affi* 
clavit  of  the  takmg  of  the  acknowledgment  had  been  sworn 
before  tlie  British  Consul  at  Boulogne;  that  the  aflSdavit 
was  afterwards  sent  back,  for  the  porpose  of  having  it 
sworn  before  a  magistrate ;  and  that,  on  application  being 
made  to  sereral,  both  at  Bouhgne  and  Calais,  to  adminis- 
ter the  oath,  they  refased,  stating,  that  the  Consuls  were 
now  empowered  to  do  so ;  and  the  Mayor  of  Calais  said,* 
Aat  it  was  formerly  done  by  the  magistrates,  that  it 
caused  them  unnecessary  trouble,  but  that  there  was  no 
law  in  France  by  which  they  were  bound  to  act  in  such 
cases.  The  learned  Serjeant  cited  the  statute  G  Geo.  4, 
c.  87,  8.  20  {a) f  by  which  British  Consub  abroad  are  au- 


ABriHACon- 
fulataftreign 
port,  has  no  aa- 
thority,  onder 
the  statute  S 
(7«o.  4,  C.S7,  s. 
20,  to  admi- 
nister an  oath 
of  the  admow- 
ledgmentofa 
party  levying  a 
fine. 


(a)  Which, — after  reciting  that  it 
was  expedient  that  every  Consul 
General^  or  Consul  appointed  by 
his  Majesty  at  any  foreign  port  or 
place,  should,  in  all  cases,  have  the 
power  of  adniinistering  an  oath 
or  affirmation,  whenever  the  same 
should  be  required,  and  should  al- 
so have  power  to  do  all  such 
notarial  acts  as  any  Notary  Public 
might  do^-enacts,  "  That,  from 
and  after  the  passing  of  the  act,  it 
shall  and  may  be  lawful  for  any 
and  everyConsul-General  appoint- 
ed by  his  Majesty  at  any  foreign 
port  and  place,  whenever  he  shall 
he  thereto  required,  and  whenever 
he  shall  see  necessary,  to  adminis- 
ter, at  such  foreign  port  or  place, 
any  oath,  or  take  any  affidavit  or 
affirmation,  from  any  person  or 

TOL.  I.  P 


persons  whomsoever,  and  also  to 
do  and  perform,  at  such  foreign 
port  or  place,  all  and  every  nota- 
rial acts  or  act  wMch  any  Notary 
Public  could  or  might  be  re- 
quired, and  is  by  law  empowered, 
to  do  within  the  United  Kingdom 
of  Great  Britain  and  Ireland;  and 
every  such  oath,  affidavit,  or  affir- 
mation, and  every  such  notarial 
act,  administered,  sworn,  affirmed, 
had,  or  done,  by  or  before  such 
Consul-Genera],  or  Consul,  shall 
be  as  good,  valid,  and  effectual, 
and  shall  be  of  like  force  and  ef- 
fect, to  all  intents  and  purposes, 
as  if  every  such  oath,  affidavit,  or 
affirmation,  or  notarial  act,  re- 
spectively, had  been  administered, 
swom,affirmed,had,or  done,  before 
any  Justice  of  the  Peace  or  Notary 
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1828.  thorized  to  administer  oaths;  and  the  case  of  Pichardo  t. 
"~  "  ~^  Machado  (a)  where  the  Judges  of  the  Court  of  King^s 
Ex  pwte.  Bench  were  equally  divided  in  opinion,  as  to  whether  or  not 
a  defendant  could  be  held  to  bail  on  an  affidavit  made  by 
a  foreigner  before  a  British  Consul  resident  in  a  foreign 
country ;  and  he  distinguished  that  case  from  the  present, 
as  there  the  liberty  of  the  subject  was  concerned,  whilst 
this  was  a  mere  ordinary  affidavit,  the  rejection  of  which 
would  occasion  great  and  unnecessary  delay  and  incon- 
^renience  to  the  parties. 

The  Court  were  inclined  to  think  that  a  Consul  was  not 
authorized  by  the  act  to  administer  an  oath  for  the  pur- 
pose of  holding  a  party  to  bail,  as  even  a  magistrate  could 
not  do  so  in  this  country ;  and  they  were  of  opinion  that  the 
words  at  the  latter  part  of  the  20th  section  of  the  statute 
6  Geo.  4,  viz,  that  every  oath  or  affidavit  administered  or 
sworn  before  a  Consul,  was  to  be  of  like  force  and  effect  as 
if  it  had  been  sworn  before  any  Justice  of  the  Peace  or  No- 
tary Public,  in  any  part  of  Great  Britain  or  Ireland^  nar- 
rowed its  construction  ;  but,  on  Mr.  Serjeant  Toddy's  ob- 
serving that  the  clause  concluded  with  the  words,  **  or  be- 
fore any  other  legal  or  competent  authority  of  the  like  nar 
ture,^  they  took  time  to  consider. 

Lord  Chief  Justice  Best  now  said,^^  that  the  Court  were 
of  opinioh  that  the  affidavit  was  not  sufficient;  that,  on  kx)k- 
ing  at  the  general  purport  of  the  act,  it  only  intended,  to 
authorize  Consuls  abroad  to  administer  such  oaths,  and 
to  do  and  perform  such  notarial  acts,  as  any  Notary  Public 
is  by  law  empowered  to  do,  and  that  such  oath  should  be 
of  the  like  force  and  effect  as  if  it  had  been  administered 

Public,  in  any  part  of  the  United  nature." 

Kingdom  of  Great  Britain  or  Irt.  (a)  4  Bam.  &  Ckess.  884$  S.  C- 

Umdy  or  before  any  other  legal  or  7  Dow.  &  Ryl.  478. 
competent  authority  of  the  like 


IN  THB  NINTH  TBAR  OF  OSO.  lY.  561 

or  sworn  before  any  Justice  of  the  Peace  or  Notary  Public  1828. 

in  any  part  of  Great  Britain  or  Ireland:  neither  of  whom  h^hiniow 

are  authorized  to  take  the  affidayit  of  the  caption  of  the  £x  pute. 
acknowledgment  of  a  fine. 

The  learned  Serjeant,  therefore,  took  nothing  by  hvi 
motion  (a). 

(a)  See  Hidden,  plaintiff;  Nash  and  Others,  defordants,  8  B.  Moore,  632: 


SiOBDET  and  Another  r.  Hall  and  Others*  Monda^f, 

M  HIS  was  an  action  of  assumpsit ,  brought  against  the  The  piainua 
defendants,  owners  of  the  Superb  steam  Tessel  trading  from  •*>*??«<>  go«u 

*•  ^  on  board  a 

London  to  Antwerp ,  for  damage  done  to  a  quantity  of  ■team  tesMt 

indigo  shipped  by  the  plaintiffs  on  board  that  vessel,  to  be  ingconuinedthe 

earned  to  Antwerp.     The  declaration  stated,  that,  on  the  ^^i^"?o^ 

9th  February^  1827,  the  plaintiffs  caused  to  be  shipped  on  ^  &c  On  the 

board  the  Superb^  certain  indigo,  then  in  good  order  and  the  ▼euei  was 

well  conditioned,  to  be  safely  carried  and  taken  care  of  by  uie*^Uerwa^ 

the  defendants,  as  owners,  from  the  river  Thames  to  Ant-  ^cording  to 

\  ,  ,  cuitom,  filled 

werpt  and  there  to  be  delivered  in  the  like  good  order  with  water;  but, 
(the  act  of  God  and  the  dangers  of  the  seas,  &c.  &a  oftheMdon^ 
excepted),  and  that,  in  consideration  thereof,  and  of  certain  ^*^^^*  j^'^ 
freight  to  the  defendants  in  that  behalf,  they  undertook  to  with  jt  burst, 
take  care  of,  and  safely  carry  and  deliver  the  indigo  at  escapbg  into 
Antwerp^  and  assigned  for  breach,  that,  through  the  neg-  ^^  thc^gJo^' 
liirence  of  the  defendants,  the  indigo  became  spoilt  and  <Q«n  action 

^  .     .  ^  *  against  the  own- 

whoUy  lost  to  the  plaintiffs.  en,  it  was  left 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-  ^y^  whcUwMw 

kail,  at  the  adjourned  Sittings  after  Trinity  Term,  1827,  ^l^^^^iSHd 

it  appeared,  that  the  indigo  was  shipped  on  the  10th  Feb-  with  water  m 

froatv  wcathfir 

ruary  in  that  year,  and  that  the  vessel  was  then  staunch  the  owners  had 
and  strong,  and  every  way  fitted  for  the  voyage;  that  ^^£^2!**^ 

They  found  for 
the  plaintiflb,  and  the  Court  refined  to  ditlmh  the  mdict. 
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1828.  water  was  pumped  into  the  boiler  on  the  evening  of  that 
day,  the  captain  expecting  to  receiye  orders  to  proceed 
on  thb  following  morning;  that  it  took  upwards  of  two 
hours  to  pump  the  water  into  the  boiler^  and  two  or  three 
hours  more  to  heat  before  the  steam  rose  sufficiently 
to  work  the  vessel ;  that  it  was  customary  to  fill  the  boiler 
the  day  previous  to  the  yessel's  starting;  that^  on  the 
evening  o{  Sunday,  the  llth,  the  vessel  was  surveyed,  and 
every  thing  was  found  perfectly  safe ;  but  that,  on  the  follow- 
ing morning,  a  considerable  quantity  of  water  was  found  in 
the  hold,  and,  on  pumping  it  out,  it  was  ascertained  that  the 
blow  pipe,  or  filling  pipe  of  the  boiler,  had  burst  during  the 
night.  Owing  to  the  action  of  frost  upon  it«  It  was  proved 
to  have  been  previously  sound  and  good.  The  bill  of  lading 
under  which  the  indigo  was  shipped,  contained  the  usual 
exceptions,  rtsr.  the  act  of  God,  the  King's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kinds  soever. 
It  was  submitted,  for  the  defendants,  that  the  injury  done 
to  the  indigo  was  attributable  to  the  act  of  God,  and,  there- 
fore, within  the  exception.  His  Lordship  said  that  it  was 
certainly  the  act  of  God  that  produced  the  frost,  and  that, 
if  that  were  the  immediate  cause  of  the  accident,  it  would 
have  been  good  ground  of  defence;  but  that,  if  the  water 
had  been  unnecessarily  placed  in  the  boiler,  and  left  there 
without  a  fire  to  prevent  the  frost  acting  on  the  pipe,  the 
loss  could  not  be  said  to  be  occasioned  by  the  act  of  God, 
but  rather  to  arise  from  gross  negligence  in  leaving  the 
water  in  the  boiler  in  frosty  weather.  The  Jury  accord- 
ingly found  a  verdict  for  the  plaintiffs. 

Mr.  Serjeant  Taddy,  in  the  last  Michaelmas  Term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  on  the  ground  of  a  misdirection  by  his 
Lordship.  He  submitted  that  it  should  have  been  )ef%  to  the 
Jury  to  say,  whether  or  not  the  breaking  of  the  pipe  was  at- 


IN  THE  NINTH  YEAR  OP  GEO.  IV.    *  508 

tributable  to  the  act  of  God,  inasmuch  as  the  frost  alone  1828. 
was  the  cause  of  the  damage ;  and  that^  it  being  the  con- 
stant practice  to  fill  the  boiler  the  evening  previous  to  the 
sailing  of  the  vessel^  there  was  no  ground  for  imputing  neg- 
ligence to  the  defendants  or  their  servants,  as,  had  the  pipe 
not  burst,  the  water  would  not  have  escaped. 

Mr.  Serjeant  Wilde  was  now  about  to  shew  cause,  when 
the  Court  called  on — 

# 
Mr.  Serjeant  Taddi/  to  support  his  rule.  The  ac- 
cident was  occasioned  by  the  act  of  God,  and,  conae^ 
quently,  falls  within  the  exception  in  the  bill  of  lading. 
The  immediate  cause  was,  the  action  of  the  frost  on 
the  external  part  of  the  pipe,  which  caused  it  to  burst;' 
for  it  is  well  known  that  cold  will  contract  iron,  as  heat 
will  expand  it.  Although  it  has  been  said  that  the  effect 
of  frost  might  have  been  prevented  by  fire;  yet  this  argu- 
ment,  if  available,  would  tend  to  render  useless  all  the  ex- 
ceptions in  the  bill  of  lading,  as  all  the  risks  there  enumer- 
ated might  be  prevented  by  the  adoption  of  certain  pre- 
cautions. A  convoy  would  be  a  sufficient  protection  from 
the  King's  enemies, — care  in  navigation,  from  rocks, — and 
the  effect  of  lightning  might  be  obviated  or  prevented  by 
conductors ; — but  frost  is  beyond  all  human  control.  The 
meaning  of  the  exceptions  is,  that  the  owners  shall  not  be 
liable,  when  the  injury  falls  within  them,  and  there  has 
been  no  actual  negligence.  The  question  then  is,  what  was 
the  immediate  cause  of  the  loss.  It  was  clearly  the  opera- 
tion of  the  frost  on  the  external  part  of  the  pipe,  and  not 
the  expansion  of  the  water  within  it.  The  act  of  God  com- 
prehends all  sudden  accidents,  arising  from  physical  causes^ 
as  distinguished  from  human  agency;  and,  according  to  the 
case  of  Smith  v.  Sheppard  (a),  the  act  must  be  sudden 

(a)  Abbott  on  Shipping,  5  E<L  252. 
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1828.  and  immediate,  and  not  remote;  for,  in  law,  causa  proxima 
et  non  remota  spectatur;  and  here  the  filling  the  boQer 
was  not  the  immediate  cause  of  the  damage,  nor  was  it  an 
act  of  negligence,  it  being  the  invariable  usage  to  do  so  the 
evening  before  the  sailing  of  the  vessel;  and  even  if  it  were 
negligence,  the  boiler's  having  been  filled  would  have  caus- 
ed no  injury,  unless  the  frost  had  burst  the  pipe. 

Lord  Chief  Justice  Best. — I  certainly  intimated  to  the 
^  Jury  a  strong  opinion  that  the  loss  in  question  was  occa- 
sioned by  negligence,  and,  when  the  circumstances  are  look- 
ed at,  there  can  be  np  doubt  of  it.  Every  one  knows  that 
frost  will  q^ack  iron,  and  that,  if  water  be  contained  within 
it,  it  is  the  more  liable  to  do  so.  The  question  then  is, 
whether,  by  the  custom  or  usage  applicable  to  steam  ves- 
sels, the  master  is  justified  in  keeping  the  boiler  full  of 
water,  in  frosty  weather,  two  days  before  the  vessel  starts; 
OTf  whedier  the  owners  of  goods  on  board  are  to  suffer, 
merely  because  it  might  occasion  the  iqaster  a  little  extra 
trouble  to  let  the  water  out  of  the  boUer  on  a  firosty  evening, 
and  fill  it  the  next  morning.  I  left  it  to  the  Jury  to  ex- 
ercise their  discretion;  and,  although  I  expressed  a  strong 
opinion,  it  cannot  be  a  ground  for  a  new  triaL  If  they 
had  found  the  verdict  the  other  way,  I  certainly  should 
have  been  dissatisfied  with  it. 

Mr.  Justice  Burrouoh  (a). — The  Jury  were  in  full  pos- 
session of  the  facts,  and  it  appears  to  me  that  their  verdict 
is  perfectly  right.  The  case  of  Forward  t.  Piitard{b) 
appears  to  me  to  be  far  stronger  than  the  present.  There, 
goods  were  destroyed  by  fire,  without  any  actual  neglig^ice 
in  the  defendant,  a  carrier;  and  yet  he  was  held  liable,  he 
being  bound  to  dehver  them  at  all  events,  except  damaged 

(a)  1  Term  Rep.  27-  (h)  Mr.  Justice  Park  was  at  chambers. 
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or  destroyed  by  the  act  of  God*  a  carrier  beix\g  in  the  mt-        18^- 
tore  of  an  insurer.  Sioepbt 

V, 

Mr.  JuBtice  Gaselee  concurring — 

Rule  discharged. 


Batthews  r.  Galindo.  JVewfay, 

Jfcry6<A. 

J  HIS  was  an  action  of  assumpsii,  and  brought  by  the  A  woman  wiio 
plaintiff  as  indorseOi   against  the  defendant  as  the  ac-  ^hbuuMT' 
ceptor  of  a  bill  of  exchange  for  IR    The  defence  was  »ndpMiCiaibii 

*  "  wife,  u  a  com- 

USUry.  petant  witnctt 

At  the  trials  before  Lord  Chief  Justice  Best,  at  GuUd"  inanactJon' 
haU,  at  the  Sittings  after  THmiy  Term,  1827,  a  female  of  ^^SS^ 
the  name  of  Ann  Jokers  was  called  for  the  defendant,  to  dreumaunoe  of 

ocdbabitatiiNi 

prove  the  usury,    and    her   testimony  established   that  onijgoettobtr 

fact ;  but,  on  her  cross-examination,  she  said  that  she  lived  hCTcomMiracy. 

ip  the  same  house  with  the  defendant,  that  there  weriQ 

several  children  there,  but  that  she  was  not  (he  defendant's 

wife,  although  she  had  gone  by  his  name.     On  being  asked 

to  whom  the  children  belonged,  or  if  she  w^re  the  mothet 

of  them,  his  Lordship  informed  her  that  she  was  not  boun4 

to  answer  that  question.    Another  witness  then  proved  tbi^t 

Ap^  Jokers  had  lived  in  the  same  hou^e  with  the  defep<r 

dant  for  several  years,  that  she  bad  i^lways  passed  by  the 

name  of  GaUndOf  and  that  he,  the  witness,  had  called  her 

by  that  name  \  that  they  had  freqiiently  be^n  seen  walking 

together;  and  that,  on  one  occasiop,  they  had  a  child  wi^ 

them,  which  the  defendant  admitted  to  be  his.    His  Lp|*d* 

ship  was  of  opinion  that  a  woman  living  with  a  man  as  his 

wife,  and  passing  in  the  world  as  such^  must  be  considered 

as  being  invested  with  the  same  degree  of  interest  as  if 

she  were  actually  his  wife;  and  he  referred  to  the  case  of 


18^        C^fmp6i0ltViTdemtoU)  (o^,  Jiriiere  the  late  Lord  CUef  Baron 
'  ^"  Rhhardg  cited  a  case  before  Lord  Kenyan^  on  the  ChetUr 

9.  Cteckik^  in  1782  (i),  where^  on  a  trial  for  forgery,  the  pti« 

8(A^r  called  as  his  witness,  a  wcmian  whom  he  had  himself 
iitfOourt  represented  to  be  his  wife,  but,  afterwards,  on 
hittring  an  objection  taken  to  her  competency,  he  dsiwd 
thilt.sbe  was  married  to  him ;  and  Lord  Kenyot^  would  not 
permit  him  to  call  her,  after  having  represented  her  ilslua 
wi£3.  His  Lordship  therefore  said,  that,  as  it  appeared  that^ 
a  woman  in  the  situation  of  this  witness  had  been  rejeoled 
in  a  easfi  affecting  life,  she  ought  not  to  be  admitted  aa  a; 
wotness  for  the  purpose  of  protecting  property;  and  •  he  le* 
fi|sed  to  TeqeiTe  the  testimony  of  the  witness  Jdkerib  The 
Jhivy  accordingly  found  a  verdict  for  the  plaintiff,  for  the 
ainnnnl  of  the  bill.  > 

liMr.  Seijeant  E»  Lowes,  in  the  last  SBchaehnMTeans 
obtained  a  nde  $dH  that  this  verdict  might  be  set  aside 
tod. a  new  trial  granted,  oii  the  ground  that  the  testimony 
q{  the  witness  had  been  improperly  rejected,  submitting 
Ihat  a  woman: or  kept  mistress,  living  with  a  man  as'bis 
wife,  is  not  to  be  considered  as  a  married  woman,  or  as 
Iftaning  Cbe  same  degree  of  interest  as  if  she  were  actually 
bia  wife.  In  CiOMNrpirtf  v.  Twemhtc,  where  the  poinl'was 
raised  in. argument,  the  Court,  considering  it  a  dailbllul 
question,  declined  giving  any  opinion  upon  it;  and  the  case 
iheise  referred  to  by  the  late  Lord  Chief  Baron  is  diadn- 
guishdble  irom  the  present,  as  there,  the  prisoner  had  ire- 
]^vesented  the  wonuin  to  be  his  wife  in  the  course  of  his 
defence  in  Court;  but  here,  it  was  merely  shewn  that  she 
passed  by  tlie  defendant's  name  and  appeared  to  the  world 
as  his  wife. 

Mr«Seijei^  Wilde  aow  sbew^  cause. — The  witness 

(a)  I  Price,  81.  (6)  Id.  83. 
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was  properly  rejected,  not  because  she  waa  the  mistrees  of        1888.^ 
the  defendant,  but  because  she  resided  in  the  same  house 
with  him,  used  his  name,  and  passed  in  the  world  as  his 
wife.    The  principles  on  which  the  exclusion  of  a  wife 
from  giving  testimony,  either  in  favour  of,  or  against,  her 
httsiieiid,  are  equally  applicable  to  the  case  of  a  woman 
ulteiialTied'  but  cohabiting  with  a  man  by  whom  she  is  sup* 
p<»?ted.    And,  as  was  said  in  argument,  in  Campbell  v. 
Tfttfemlow  (a),  the  consequence  of  holding  her  evidence 
admissible,  would  be  to  afford  the  same  advantage  to  her 
as  would  arise  to  a  wife  examined  on  behalf  of  her  hus- 
band; for  she  would  be  contributing  to  the  augmentation 
of  the  fund  by  which  she  is  at  the  moment  supported,  by 
as  much  as  the  amount  of  the  damages  which  might  be  re- 
covered in  the  action  on  the  strength  of  her  testimony. 
She  is,  in  point  of  fact,  as  completely  under  the  control 
nsid  influence  of  the  party,  as  if  she  were  his  wife;  and  their 
interests  are  identified  as  fully*    There,  an  arbitrator  re- 
ftised  to  admit,  on  the  part  of  the  plaintiff,  the  evidence  of 
a  woman  who  had  cohabited  with  him  for  several  years, 
and  passed  as  his  wife,  but  whom  the  plaintiff  would 
have  proved  was  not  married  to  him ;  and,  although  the 
Court  declined  giving  any  opinion  as  to  the  conlpetency 
of  the  witness,  the  award  of  the  arbitrator  being  final  and 
inclusive,  all  matters,  both  of  law  and  fact,  having  been 
left  to  his  decision;  yet  the  late  Lord  Chief  Baron,  then 
Mr.  Baron  RicAards,  said  (b) :  **  I  should  certainly  have 
acted  hi  this  case  as  the  arbitrator  has  done.**    And  he  had 
previously  cited  the  case  before  Lord  Kenyon,  where  a  pri- 
eoner  was  tried  on  a  charge  of  forgery,  and  in  the  course  of 
his  defence  alluded  to  a  woman  who  was  then  in  Court,  and 
of  whom  he  spoke  as  his  wife,  and  concluded  by  offering 
her  evidence  in  corroboration  of  some  facts  which  he  had 
stated ;  and  when  the  objection  of  her  being  his  wife  was 
taken,  he  said  that  they  were  not  in  fact  married;  but  his 

(a)  1  Price,  85.  {b)  Id.  9J. 
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IfSB.        liordtbip  would  pot  permit  him  to  caU  ber,  after  haying 

BATTHswt     V^'^®*  of  **^r  w  ''^i*  wife»     That  ca^e  muat  be  owi- 
«^  sidered  as  having  been  deeided  on  mature  deliberations  aa 

it  appears  that  the  prisoner  was  afterwards  ei:eculed« 
So  here,  the  defendant  had  frequently  spoken  of  the  wk- 
ness  as  his  wife,  had  treated  her  as  such,  and  idlowed  herlo 
go  by  his  name ;  and  it  is  immaterial  whether  he  had  nqpr^ 
sented  her  to  be  so  in  a  court  of  justicei  or  had  merely  held 
her  out  to  the  world  as  such.  It  is  quite  clear  thai  the 
witness  Jakers  was  not  a  competent  witness  to  prove  that 
she  was  not  the  wife  of  the  defendant;  it  was  incumbent 
en  him  to  prove  it  by  evidence  aliunde:  and  that  went  to 
establish  the  reputation  of  her  being  his  wife«  She  ought 
not,  therefore,  to  have  been  admitted,  at  leaat  until  some 
evidence  beyond  her  own  unsupported  assertion,  had  been 
Itdduced  to  shew  that  she  was  not  the  wife;  and  it  ia  pot  to 
be  assumed  that  she  was  his  mistress,  when  the  defen- 
dant himself  had  always  held  her  out  to  the.  world,  and 
treated  her  as  his  wife.  It  is  equally  clear  that  she  was 
not  bound  to  answer  the  question  as  to  her  afiinity  to  the 
defendant's  children.  All  that  \t  was  incumbent  on  the 
plaintiff  to  prove,  was,  that  she  was  apparent^  the  detmr 
dant's  wife.  He  was  not  bound  to  prove  the  marriaget 
In  case  of  her  death,  she  would  have  been  considered 
by  the  world  as  his  wife.  In  criminal  cases,  wives  might 
be  guilty  of  perjury,  in  order  to  preserve  their  husbands' 
Uves,  by  swearing  that  tbey  were  not  married,  if  by  sp 
doing  they  could  be  admitted  to  give  evidence.  Here,  the 
witness  did  not  pass  as  the  mistress  of  the  defeadmat,  but 
invariably  as  Iris  wife.  In  WcUson  v.  ThreUceld  (a)  XKifd 
Kenyan  held,  that  a  man  who  represents  a  woman  tp 
the  world  as  his  wife,  and  allows  her  to  use  his  nam^,  is 
liable  for  her  engagements,  although  the  creditor  know 
that  the  parties  are  not  married.  There  was  abundant 
evidence  to  shew  that  this  de&fidant  allpw^  thf  witness 

[a)  2  Esp.  N.  P.  C.  657. 
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po  pass  as  his  wife,  as  he  permitted  her  to  assume  his  nssne^  1898. 
lire  in  the  same  house  with  him,  and|  in  fact,  form  a  part  of 
his  family;  and  such  evidence  would  have  been  sufficient 
and  conclusive  to  prove  her  his  wife,  in  all  civil  proceed- 
ings, with  the  exception  of  an  action  for  criminal  conver- 
sation. The  adoption  of  the  defendant's  name,  coupled 
with  cohabitation,  would  give  her  an  unqualified  degree 
.of  credit  She  had  resided  in  the  same  house  with  hinit 
and  passed  as  his  wife,  for  several  years,  and  continued  to 
xlo  so  to  the  day  of  trial.  It  is  an  incontrovertible  pro- 
position, that,  in  all  civil  cases,  a  wife  cannot  be  called  to 
give  evidence  for  or  against  her  husband;  and,  if  the  testi- 
mony of  witnesses  such  as  the  present  be  held  admissible, 
it  will  be  pregnant  with  mischief,  and  tend  to  operate  as 
a  surprise  on  parties  whose  just  claims  may  be  thereby  de- 
feated, and  who  cannot  anticipate  cmt  be  prepared  to  meet 
such  evidence.  On  the  ground,  therefore,  of  public  policy, 
as  well  as  of  morality,  the  testimony  of  this  witness  was 
most  property  rejected. 

Mr.  Serjeant  E.  Lowes,  in  support  of  his  rule,  waa  stop- 
ped by  the  Court. 

Mr.  Justice  Park.-^I  am  clearly  of  opinion  that  this 
rule  must  be  made  absolute.  I  think  the  conclusion  to 
which  the  arbitrator  arrived,  in  the  case  of  Campbell  v. 
Twemlow,  was  correct,  and  I  agree  to  the  particular  ground 
on  which  the  Court  of  Exchequer  decided,  vits*  that  the 
award  was  final,  all  matters,  as  well  of  law  as  of  fiu^t, 
having  been  referred.  But  it  appears  to  me  that  that 
case  has  no  bearing  on  the  present.  The  mere  circum- 
stance of  a  woman's  cohabiting  with  a  man,  only  goes  to 
her  credit  as  a  witness,  but  is  no  ground  to  reject  her  tes- 
timony altogether.  I  aWo  thank  that  I^rd  Keuym  was 
perfectly  right  in  refusii^  to  receive  the  evidence  of  the 
woQian  whom  the  prisoner  spoke  of  as  his  wife  in  the  course 


w. 
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of' his  defence;  and  that  his  Lordship  properly  dedded, 
thafty  after  such  a  declaration  in  Court,  he  could  not  be 
allowed  to  say  that  she  was  his  mistress. 

Mr.  Justice  Burrouoh. — It  was  admitted  throughout 
the  trial,  that  the  female  called  for  the  defimdant  'yms 
not  his  wife,  though  she  resided  in  his  house  and  pAstf- 
ed  as  such.  If  he  had  been  sued  for  a  debt  contraet- 
ed  by  her  before  she  came  to  lire  with  hkn,  might  his  not 
have  disputed  it  t  or  would  it  not  have  been  a  good  de- 
fence to  an  action  brought  to  recover  it,  to  shew  that'iAie 
was  not  his  wife  ?  Evidence  of  reputation  is  alt6gether 
out  of  the  question,  as  that  applies  only  to  declarations 
Inade  by  persons  deceased,  and  is  not  admissAle  kder 
ninas*  The  case  cited  by  the  late  Ldrd  Chief  Baron 
BiekardSf  in  Campbell  y.  Twemlaw,  ae  having  been  de- 
cided by  Lord  Kenyan,  does  not  appear  to  me  to  J>e  at 
all  applicable  to  the  present.  There,  the  prisoner  at  the 
bar,  in  the  course  of  his  defence,  spoke  of  the  woman  as 
his  wife,  and  concluded  by  offering  her  evidence  in  corro- 
boration of  some  facts  which  he  had  stated.  He  could 
not  of  course  be  allowed  to  turn  round  and  say  that  she 
was  not  his  wife,  for  the  purpose  of  having  the  benefit  of 
the  evidence.  Besides,  the  case  was  merely  put  by  his 
Lordship,  by  way  of  illustration,  and  not  as  a  decbkm 
by  which  the  case  of  Campbell  v.  Twemhto  was  to  be  go- 
verned. That  case  was  ultimately  decided  on  a  wholly 
different  ground ;  and  all  the  Court  abstained  from  giving 
any  opinion  on  the  competency  or  incompetency  of  the  wit^ 
ness.  I  have  firequently  known,  both  in  criminal  and  chil 
cases,  kept  mistresses  examined  as  witnesses  on  behalf  of 
persons  with  whom  they  were  cohabiting. 

Mr.  Justice  Gaselee. — I  have  never  understood  that 
be  laid  down,  that  a  party  may  put  himself  in  such  a  situa- 
tion as  to  preclude  him  from  saying  that  a  female  who  Iums 
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passed  as  bis  wife,  is  not  so ;  for  instance,  where  goods  have       .1828.^ 

b^eien  supplied  to  her  by  a  tradesman  befi>re  cohabitation.     g^ZfTg '^ 

In  Mace  v.  Cadell  (a)  the  plaintiff  kept  a  public-bouse,  had      ^   % 

a  licence,  and  said  she  was  married  to  one  Penrice^  whose 

name  she  afterwards  entered  in  the  books  of  the  Siceise 

Office,  with  a  note  in  the  margin,  *^  marxied;*'  from  wbidi' 

tii^  Penrice.  had  the  licence,  and  continued  in  the  poe- 

8<|^i|siQn  of  the  house  and  goods  until  he  absconded,  Aere* 

by  committing  an  act  of  bankruptcgr*    The  plaintiff  fixet 

ckuned  the  goods  under  a  bill  of  sale  from  Penrice,  but  she 

afterwards  claimed  them  as  her  own  original  property,  and 

denied  that  she  and  Penrice  were  married ;  and  the  Ccmrt 

sa)d»  that,  after  a  solemn  declaration  by  the  wife,  that  she 

was  married  to  Penrice,  and  that  these  were  the  goode  of 

Pefniee  in  her  right,  she  should  noTer  be  allowed  to  say 

tlyit  she  was  not  married  to  him,  and  that  the  goods  werA 

her  ^oie  property.    That  is  sowid  law,  and  I  lately  ael^ 

ed  upon  it  at  Niei  Priue,  in  the  case  of  Qr^ihe  y«  Prank'' 

fin  (fi)t  which  was  an  action  of  asenmpdi  brought  hj  a 

woman  who  a  witness  staled,*  had,'  about  six  months  be* 

fpre,  told  her  that  she  had  been  married  on  the  preceding 

l^Aursday,  and  I  left  it  to  the  Jury  to  say  whether  they 

^ere  satisfied  that  she  was  married* :  There,  however,  the 

pbintiff  had  made  no  solemn  declaration,  nor  had  she  done 

any  act  confirmatory  of  the  marriage,  as  in  Mace  v.  CadelL' 

3ut  the  ground  on  which  I  think  there  ought  to  be  a  new 

trial  in  this  case,  is,  that  there  was  not  sufficient  evidence  to 

pi;eclude  the  defendant  from  shewing  that  the  witness  was 

not  his  wife.    During  the  whole  of  the  trial  it  was  assumed 

that  she  was  not  so.    She  was  called  by  the  name  afJakers, 

and  not  by  the  name  of  Galindo;  and  when  she  was  asked, 

whether  or  not  she  was  the  mother  of  his  children,  my  Lord 

Chief  Justice  most  properly  told  her  that  she  was  not 

(a) ;  Cowp*  231 .  C  146>  where  the  oase  is  reported 

^b)  See  1  Mood.  &  Malk.  N.  P.      on  anot}ier  point. 
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1828.        bound  to  answer  that  question^  as  it  would  subject  her  to 
B  TTHEWi     putiishment  in  the  Ecclesiastical  Court.     In  CampbeU  r. 
»•  TwemloWy  the  Court  of  Exchequer  gave  no  opinion  on 

this  point;  and  even  if  they  had,  the  circumstances  of 
that  case  differ  very  materially  from  the  present.  There, 
the  plaintiff  had  lived  with  a  woman  for  many  years  as  her 
avowed  husband,  and  had  had  several  children  by  her, 
and  he  had  repeatedly  conversed  with  various  persons  on 
the  subject  of  the  peculiar  ceremony  of  the  marriage, 
which  he  described  as  having  taken  place  in  the  north  of 
Irelmnd.  That  was  an  absolute  avowal  of  the  marriage; 
and,  although  the  Court  thought  it  doubtful  ^whether  or 
not  the  testimony  of  the  woman  were  admissible  to  prov^ 
die  (act  of  her  never  having  been  married  to  the  plaanCiff, 
yet  they  decided  the  case  on  a  wholly  different  gnmnd; 
Lord  Chief  Baron  ThofM<m  saying,  that,  in  the  view  he 
had  taken  of  the  case,  it  did  not  seem  to  him  to  be  neces- 
sary that  the  Court  should  give  any  opinion  whether  the 
witness  rejected  by  the  arbitrator  was  competent  to  be  re- 
ceived or  not,  every  thing,  both  of  law  and  in  fact,  hav- 
ing been  referred  to  the  arbitrator;  and  Mr.  Justice  Gror 
ham  said,  **  I  shall  observe  the  same  prudent  forbearance, 
as  to  giving  any  opinion  on  the  admissibility  of  the  eri- 
dence  rejected,  as  has  been  adopted  by  my  Lord  Chief 
Baron;  for  it  does  not  seem  necessary  to  the  present 
question,  which  is,  whether  this  award  should  be  set  aside;" 
and  Mr.  Baron  Richards  added,  '*  I  shall  also  abstain 
from  any  opinion  on  the  collateral  point  of  the  witness's 
competency.  I  should  certainly  have  acted  in  this  case  as 
Mr.  Evans  has  done."  The  Court,  therefore,  confirmed 
the  award,  but  laid  down  no  principle  with  respect  to  the 
present  question,  which  they  considered  to  be  doubtful. 

Lord  Chief  Justice  Best. — I  am  clearly  of  opini<m,  that 
my  rejection  of  the  witness  at  Nisi  Prius  was  wrong;  but 
I  was  led  into  error  by  the  case  referred  to  by  the  late 
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Lord  Chief  Baron  in  Campbell  v^  TwemhWi  as  haTing  1828. 
been  decided  by  Lord  Kenyan,  at  a  time  when  he  was  in 
the  zenith  of  his  legal  knowledge;  and  which  I  am  satis- 
fied bears  directly  on  the  point.  The  time  or  place  of  a 
party's  representing  a  female  to  be  his  wife,  appears  to  me 
to  be  immateriaL  It  is  too  nice  a  distinction;  for  the 
effect  of  the  representation  is  alone  to  be  looked  at.  Nei- 
ther is  it  material  as  to  the  manner  in  which  a  party  de* 
clares  that  the  marriage  ceremony  was  performed.  But 
if  he  hold  out  a  woman  to  the  world  as  his  wife,  she  ought 
to  be  considered  and  treated  as  such;  and  I  cannot  assent 
to  the  doctcine  that  he  would  not  be  liable  to  an  action  for 
goods  furnished  to  her  during  cohabitadon»  she  living  in 
the  same  house  with  him,  and  being  allowed  to  use  his 
name;  for  it  would  be  manifest  injustice  to  Idlow  him 
to  turn  round  in  a  Court  of  Justice  and  say  that  she 
was  not  his  wife.  But  the  ground  on  which  I  think  I 
improperly  rejected  the  witness  at  the  trial,  was,  that^ 
in  modem  times,  the  rules  of  evidence  have  been  too  much 
narrowed.  They  ought  to  be  directed  rather  to  the  credit 
than  to  the  competency  of  a  witness.  This  appears  to  me 
to  be  the  safe  course;  and  the  Courts  have  hitherto  been 
too  jealous,  and  have  acted  on  too  refined  a  principle^ 
in  excluding  testimony,  often  shutting  out  facts  whi(^ 
ought  to  be  let  in.  Mr.  Phillips,  in  his  Treatise  on  Evi* 
dence  (a),  drew  the  same  conclusion  from  the  decision  of 
Lord  Kenyan  in  the  case  referred  to  in  Campbell  v.  Ttcem* 
law,  as  I  did  at  the  trial,  viz.  that  where  a  man  has 
represented  a  woman  as  his  wife,  and  treated  her  ais 
such,  she  cannot  afterwards  be  called  as  a  witness,  for  the 
purpose  of  shewing  that  she  was  not  married  to  him.  But 
the  true  principle  appears  to  me  to  be  laid  down  by  Mr« 
Starkie,  in  his  Treatise  an  Evidence  (b).  The  mere  fact 
of  a  woman  living  with  a  man  in  the  same  house^  is  not  of 

(«)Vol.2,82.  (*)Vol.2,7U. 
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1828.  itself  a  ground  to  exclude  her  testimony  altogether;  and 
more  particularly  so,  as,  where  they  are  not  legally  mar- 
riedi  tlie  situation  of  the  female  may  be  changed  in  an  in- 
stant,  and  the  terms  on  which  she  resides  with  the  person 
who  protects  her,  may  be  put  an  end  to  at  his  will  and  plea- 
sure. She  is,  therefore,  in  a  situation  wholly  different  from 
that  of  a  wife,  from  whom  a  husband  cannot  be  separat- 
ed, and  whose  interests  continue  the  same  during  their 
joint  lives.  It  is  far  better  that  the  objection  should 
go  to  the  credit  than  to  the  competency  of  a  female 
in  the  situation  of  this  woman;  and  it  is  the  province  of  a 
Jury  to  decide  on  the  weight  due  to  her  testimony.  Al- 
though neither  of  the  learned  writers  to  whom  I  have  just 
referred,  can  be  considered  as  an  authority ;  still  they  tend 
to  shew  what  has  been  the  understanding  of  WestminHer 
Hall  on  thb  subject.  The  principle  laid  down  by  Mr. 
Starkie  appears  to  me  to  be  the  true  one,  and  on  it  I  shall 
act  hereafter.     The  rule  for  a  new  trial  must  be  made — 

Absolute. 


Tttcid^,  Bell  and  Another  v.  Bilton. 

Jifay  6th.       ^^- 

The  grantor  of  X  HIS  was  an  action  of  covenant  by  the  grantees  of  an  an- 
l^*^mJ^^^  nuity,  against  the  surety  of  the  grantor,  and  brought  to 
SJ^^IS*  *rf**  recover  the  sum  of  351.,  for  two  quarters  of  the  annuity 
the6G«».4,c  due  on  the  29th  October,  1826.  The  plam tiffs  de- 
loedthe^rety  clared,  that,  by  an  indenture  of  the  29th  January,  1822, 
^3^J^  in  consideration  of  the  sum  of  420/.  advanced  by  the 
log,  after  thmt      plaintiffs  to  one  Edmund  Saffery,  he  had  contracted  and 

•tatote  came  10-  ,  .  ^ 

to  operation:--  agreed  to  grant  to  them  an  annuity  of  70/.  a-ryear  for  hb 

could  matnudii  ^^®»  *"^  *^^^  ^^  defendant,  at  the  request  of  Saffery, 

S^^**'f  "f  fcf  ^*^  agreed  to  become  his  guarantee  or  surety  for  the  due 

annuity  under  payment  of  the  annuity  during  the  Ufe  of  Saffery  /  and 

In  pursuance  of  assigned  for  breach  non-payment  of  the  above  sum  of  35/., 

is.  64  and  65.  ^j^j^g  ^^^  quarters'  arrear  of  the  annuity.     The  defendant 
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f leaded,  Jirst,  non  est  factum;  secondly  ^  that^  after  the  xnak-  1823. 
ing  of  the  indenture,  and  before  the  commencement  of  this.  .  ^^^ 
suit,  to  wit.  on  the  15th  July,  1823,  the  said  Edmund  f- 

Saffery  was  a  tanner,  and  that,  in  the  exercise  of  such 
trade,  he  was  indebted  to  one  Henry  Saffery  in  the  sum 
of  150/. ;  that,  on  the  said  15th  July,  a  commission  of  bank- 
rupt was  sued  out  against  the  said  Edmund  Saffery ;  and 
that,  on  the  24th,  he  was  duly  declared  a  bankrupt;  that, 
on  the  26th,  notice  of  the  bankruptcy  was  given  in  the 
Gazette;  that  the  commission  was  prosecuted  and  pro- 
ceeded in,  and  was  in  force  after  the  making  of  the  statute 
6  Geo.  4,  and  after  such  statute  took  effect ;  and  that, 
under  and  by  virtue  of  that  act,  it  became,  and  was,  and  is, 
lawful  for  the  plaintiffs  to  prove,  and  they  might  and  ought 
to  have  proved,  and  still  ought  to  prove,  and  may  prove, 
under  the  commission  against  the  said  Edmund  Saffery, 
for  the  value  of  the  said  annuity,   and  for  the  payment 
thereof:  but  that  the  plaintiffs  had  omitted,  neglected,  and 
refused  so  to  do.    The  defendant  then  averred,  that  he  en- 
tered into  and  executed  the  said  supposed  indenture  only 
as  the  collateral  security  for  the  payment  of  the  said  an- 
nuity, and  that  the  money  in  the  declaration  alleged  to  be 
in  arrear  for  and  on  account  of  the  annuity,  accrued  due 
after  the  issuing  of  the  commission,  and  after  the  plaintiffs 
might  and  ought  to  have  proved  under  the  same.   Thirdly, 
that  after  the  granting  of  the  annuity  by  the  said  Edmund 
Saffery  to  the  plaintiffs,   as  in  the  declaration  mentioned, 
he  became  a  bankrupt ;  that  a  commission  was  issued  against 
him  on  the  15th  July,  1833;  and  that  thereupon,  and  by 
virtue  of  the  statute  6  Geo.  4,  the  plaintiffs  could,  before 
the  commencement  of  this  suit,  and  should  have  proyed 
under  the  commission  against  the  said  Edmund  Saffery, 
for  the  value  of  the  annuity,  and  for  the  payment  thereof; 
that  the  plaintiffs  did  not  nor  would^  nor  had  they  as  yet 
proved  under  the  said  commission,  for  the  value  or  pay- 
ment of  the  annuity,  or  otherwise  in  respect  thereof;  that 

VOL.  I.  Q  Q 
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1828.  the  defendant  was  only  coUateral  surety  for  the  payment  of 
the  annuity,  and  executed  the  indenture  only  as  such,  and 
that  he  had  well  and  truly  paid  all  and  every  the  several 
sums  of  money,  which  had  hitherto  from  time  to  time  ac« 
crued  due  from  the  said  Edmund  Saffery  to  the  plaintifis, 
by  virtue  of  the  annuity,  except  the  said  sum  of  ^bl^in  the 
declaration  mentioned,  which  sum,  and  every  part  thereof, 
became  due  and  in  arrear,  upon  and  by  virtue  of  the  annuity, 
since  the  bankruptcy  oi  Saffery ^  and  since  the  issuing  of  the 
commission  against  him. 

The  plaintiffs  joined  issue  on  the  first  plea  of  non  est 
factum;  and,  as  to  the  second,  alleged,  tliat  they  ought 
not  to  be  barred  from  maintaining  their  action  against  the 
defendant,  because,  though  true  it  was,  that  a  commission 
of  bankrupt  issued  against  the  said  Edmund  Scffery,  and 
that  he  was  thereupon  declared  a  bankrupt,  as  in  that 
plea  alleged : — for  replication,  nevertheless,  in  that  behalf, 
the  plaintiffs  said,  that  Saffery  was  declared  a  bankrupt,  un- 
der the  commission,  on  the  ^4th  July,  1823,  and  that  he 
passed  his  last  examination  under  it,  long  before  the  pass- 
ing of  the  statute  6  Geo.  4,  to  wit,  on  the  6th  Septem- 
ber, 1823,  and  that  no  meeting  had  been  held  under  the 
commission  since  the  passing  of  the  said  act,  and  after  it 
took  effect;  and,  further,  that  it  did  not  become,  nor  was 
it  lawful  for  the  plaintiffs,  neither  might  nor  ought  they 
to  have  proved,  nor  still  ought  they  to  prove,  neither  may 
they  prove,  under  the  said  commission,  for  the  value  of 
the  annuity,  and  for  payment  thereof,  as  the  defendant 
had  in  his  said  plea  in  that  behalf  alleged.  There  was 
a  similar  replication  to  the  last  plea. 

Rejoinder,  to  the  replication  to  the  second  plea,  after  pro- 
testing its  insufficiency,  that,  before  and  at  the  time  of  the 
commencement  of  this  suit,  it  became  and  was  lawful  for 
the  plaintiffs,  and  they  could,  and  might,  and  ought  to  have 
proved,  and  still  ought  and  may  prove,  under  the  said  com- 
mission, for  the  value  and  payment  of  the  annuity ;  and, 
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to  the  replication  to  the  last  plea,  that  the  commission  had 
been  in  force  continually  from  the  time  of  issuing  the  same 
hitherto,  and  that  it  was  lawful  for  the  plaintiffs  to  provCi 
and  that  they  might  and  ought  to  have  proved,  under  it, 
for  the  value  and  payment  of  the  annuity,  by  virtue  of  the 
statute  Geo.  4,  c.  16: — on  which  issues  were  joined. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  WesU 
minster,  at  the  Sittings  after  Trinity  Term,  1827,  the 
execution  of  the  annuity-deed  was  admitted,  as  also  that 
the  defendant  was  the  surety ;  and  it  appeared  that  Saffe- 
ry,  the  grantor,  had  passed  his  last  examination  under 
the  commission,  on  the  6th  September,  1823,  since  which 
time,  no  meeting  had  been  held,  nor  had  any  dividend 
been  made,  the  grantor's  estate  being  not  more  than 
sufficient  to  pay  the  expense  of  the  commission.  It 
was  objected  for  the  defendant,  that  this  action  could 
not  be  maintained,  as,  previously  to  its  commencement, 
the  plaintiffs  ought  to  have  called  on  the  commissioners 
to  ascertain  th^  value  of  the  annuity,  as  prescribed  by 
the  statute,  6  Geo.  4,  c.  16,  s.  54(a),  and  that  they  were 
further  bound  to  come  in  and  prove  the  annuity  under  the 
commission,  by  virtue  of  the  55th  section  of  the  act  (&)• 


1828. 


(a)  By  which  it  is  enacted, — 
**  That  any  anoutty-^reditor  of  any 
bankrapt,  by  whatever  assurance 
the  same  be  secured,  and  whether 
there  were  or  not  any  arrears  of 
such  annuity  due  at  the  bankrupt- 
cy, shall  be  entitled  to  prove  for  the 
value  of  such  annuity,  which  value 
the  commissioners  shall  ascertsdn, 
regard  being  had  to  the  original 
price  given  for  the  said  annuity, 
deducting  therefrom  such  diminu- 
tion in  the  value  thereof,  as  shall 
have  been  caused  by  the  lapse  of 
time  since  the  grant  thereof  to  the 
date  of  the  commission.*' 


(6)  By  which  it  is  enacted,— 
"  That  it  shall  not  be  lawful  for 
any  person  entitled  to  any  annuity 
granted  by  any  bankrupt,  to  sue 
any  person  who  may  be  collateral 
surety  for  the  payment  of  such 
annuity,  until  such  annuitant  shall 
have  proved  under  the  commis- 
sion against  such  bankrupt  for  the 
value  of  such  annuity,  and  for  the 
payment  thereof;  and  if  such  sure- 
ty, after  such  proof,  pay  the  amount 
proved  as  aforesaid,  he  shall  be 
thereby  discharged  from  all  claims 
in  respect  of  such  annuity;  and  if 
such  surety  shall  not  (before  any 

Q  Q  2 
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His  Lordship  was  inclined  to  think  that  the  statute  did  not 
apply  to  commissions  sued  out  before  the  statute  6  Geo, 
4t,  was  passed;  a  verdict  was,  therefore,  taken  for  the 
plaintiffs  for  35/.,  the  arrears  of  the  annuity,  leave  being 
reserved  to  the  defendant  to  move  that  the  verdict  might 
be  set  aside,  and  a  nonsuit  entered,  in  case  the  Court 
should  be  of  opinion  that  the  value  of  the  annuity  should 
have  been  ascertained  by  the  commissioners,  and  proved 
under  the  commission. 


Mr.  Serjeant  Cross,  in  the  last  Michaelmas  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  submitted,  that,  as  all 
the  former  statutes  relating  to  bankrupts  were  repeal- 
ed by  the  6  Geo.  4,  c.  16,  that  statute  must  necessarily  ap- 
ply to  all  bankruptcies  then  pending,  as  well  as  to  subse- 
quent commissions ;  and  to  embrace  all,  whether  they  had 
been  sued  out  before  or  after  the  passing  of  the  act.  By 
the  49  Geo.  3,  c.  121,  s.  16,  the  commissioners  were  di- 
rected to  ascertain  the  value  of  the  annuity,  for  which  the 
creditor  was  entitled  to  prove ;  but,  as  no  mode  was  point- 
ed out  by  which  such  value  should  be  ascertained.  Lord 
Eldon,  in  Ex  parte  Whitehead  (a),  directed  it  to  be  done 


payment  of  the  said  annuity  subse- 
quent to  the  bankrupcty  shall  have 
become  due)  pay  the  sum  so  prov- 
ed as  aforesaid,  he  may  be  sued 
for  the  accruing  payments  of  such 
annuity,  until  such  annuitant  shall 
have  pud  or  satisfied  the  amount 
60  proved,  with  interest  thereon 
at  the  rate  of  four  per  cent,  per 
annum,  from  the  time  of  notice  of 
such  proof,  and  of  the  amount 
thereof,  being  given  to  such  surety; 
and,  after  such  payment  or  satis- 
faction, such  surety  shall  stand  in 
th«  place  of  such  annuitant,  in  re- 
spect of  such  proof  as  aforesaid, 


to  the  amount  so  pud  or  satisfied 
as  aforesaid  by  such  surety;  and 
the  certificate  of  the  bankrupt 
shall  be  a  discharge  to  him  from 
all  clsdms  of  such  annuitant,  or  of 
such  surety,  in  respect  of  such  an- 
nuity: provided  that  such  surety 
shall  be  entitled  to  credit  in  ac- 
count with  such  annuitant,  for  any 
dividends  received  by  such  annui- 
tant under  the  commission,  be- 
fore such  surety  shall  have  fully 
pud  or  satisfied  the  amount  so 
proved  as  aforesaid/' 

(a)  1  Mcriv.  10—127;  S.  C. 
2  Rose,  B.  C.  358. 
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with  reference  to  the  original  price,  deducting  from  it  such  1828. 
diminution  in  the  value  as  should  have  been  caused  by  the 
lapse  of  time  between  the  grant  and  the  date  of  the  com- 
mission ;  and  the  latter  part  of  the  54th  section  of  the  6 
Geo.  4,  is  framed  according  to  that  direction.  The  plain- 
tiffs, therefore,  ought  to  have  proved  the  value  of  this  an- 
nuity under  the  55th  section  of  the  6  Geo.  4,  which  was  the 
only  act  in  force  at  the  time  of  the  commencement  of  the 
action. 

Mr.  Serjeant  Bosanquet,  in  the  course  of  the  last  TenUi 
shewed  cause,  premising  that  the  only  question  was,  whe- 
ther or  not  the  provisions  of  the  statute  6  Geo.  4,  as  far 
as  respects  the  proof  of  annuities,  applied  to  commissions 
sued  out  antecedently  to  the  passing  of  that  act.  The 
mode  adopted,  as  to  the  valuation  of  the  annuity,  by  the  54th 
section,  is  entirely  new,  as  regard  is  to  be  had  to  the  origin- 
al price  given  for  the  annuity,  deducting  therefrom  such  di- 
minution in  the  value  as  shall  have  been  caused  by  lapse  of 
time  since  the  grant  to  the  date  of  the  commission.  The 
act  must  be  construed  beneficially  for  creditors ;  and,  here, 
as  no  meeting  has  been  held  under  the  commission,  since 
September^  1823,  nor  any  dividends  paid,  if  it  were  incum- 
bent on  the  plaintiffs  to  cause  the  annuity  to  be  valued  be- 
fore they  commenced  their  action,  they  must  have  called 
a  special  meeting  of  the  commissioners  for  that  pur- 
pose, at  their  own  expense.  The  135th  section  of  the 
statute  enacts,  that  nothing  therein  contained  shall  alter 
the  present  practice  in  bankruptcy,  except  where  any  such 
alteration  is  expressly  declared ;  and  there  is  no  declara- 
tion, either  express  or  implied,  as  to  any  retrospective  alter- 
ation in  the  practice  of  proving  the  value  of  annuities, 
which,  antecedently  to  the  statute,  was  to  be  ascertained 
by  the  commissioners  according  to  its  real  value  and  the  life 
of  the  annuitant;  and  the  13(ith  section  enacts,  that  ijie 
act  shall  not  take  effect  before  the  1st  of  September,  1825, 
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1828.         at  leasts  as  far  as  regards  the  practice  of  proving  annuities 
under  commissions  previously  sued  out. 

Mr.  Serjeant  Cross,  in  support  of  his  rule. — ^The  prac- 
tice in  bankruptcy  must  be  now  regulated  by  the  statute 
C  Geo.  4*,  there  being  no  other  law  applicable  to  it.  The 
defendant  is  a  mere  surety  for  the  payment  of  an  an- 
nuity; and,  until  the  security  of  his  principal  (the  gran- 
tor) is  exhausted,  the  surety  ought  not  to  be  resorted  to. 
The  issue  raised  at  the  trial  was  a  mixed  question  of  law 
and  fact,  viss,,  whether  or  not  the  plaintiffs  could  or  ought  to 
have  ascertained  the  value  of  the  annuity,  and  proved  it 
under  the  commission.  There  was  no  obstacle  in  their  way 
to  prevent  such  proof;  and  although  it  has  been  said  that 
the  statute  6  Geo.  4  does  not  apply  to  pre-existing  com- 
missions, yet  the  135th  section  defines  the  construction  of 
the  act  to  be,  inter  alia,  that  nothing  therein  contained 
should  render  invahd  any  commission  then  subsisting,  or 
which  should  be  subsisting  at  the  time  the  act  should  take 
effect,  or  any  proceedings  which  might  have  been  had 
there-under,  or  affect  or  lessen  any  right,  claim,  demand, 
or  remedy,  which  any  person  then  had  there-under,  or  up- 
on or  against  any  bankrupt  against  whom  any  conunis- 
sion  had  or  should  have  issued,  except  as  therein  is  spe- 
cifically enacted.  This  clause,  therefore,  as  far  as  it  re- 
lates to  existing  commissions,  has  the  effect  of  re-enacting 
the  law  as  it  stood  under  the  old  statutes,  now  repealed, 
except  as  therein  specifically  enacted;  and  the  present 
case  comes  within  the  exception,  and  rests  on  the  enact- 
ment contained  in  the  55th  section,  which  stands  alone, 
and  does  not  depend  on  any  prior  or  subsequent  clause,  in 
regard  either  to  the  persons  to  be  affected,  or  the  relief 
to  be  afforded  by  it.  The  intention  of  the  Legislature 
was,  to  reUeve  sureties,  as  well  prior  as  subsequent  to  the 
act.  Although  it  has  been  said,  that  the  act  must  be  con- 
strued beneficially  for  creditors,  still,  as  it  was  the  only 


IN  THE  NINTH  YEAR  OF  0£0.  IV.  581 

law  in  force  at  the  time  the  plaintiffs  commenced  the  pre-  1828. 
sent  action,  they  should  have  acted  in  conformity  to  it. 
This  case,  therefore,  falls  expressly  within  the  words  and 
meaning  of  the  55th  section,  which  is  not  confined  to  com- 
missions to  be  sued  out  thereafter ;  and,  as  the  plaintiffs 
sued  as  annuity-creditors,  and  the  defendant  was  a  mere 
surety,  he  cannot  be  liable  in  this  action,  the  plaintiffs  not 
having  previously  caused  the  value  of  the  annuity  to  be 
ascertained  by  the  commissioners,  or  proved  the  same  un* 

der  the  commission.  ^         ^        i^ 

Cur,  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court  as  follows: — 

This  was  an  action  of  covenant  brought  against  the 
surety  of  the  grantor  of  an  annuity,  the  grantor  having 
become  bankrupt.  The  annuity  secured  by  the  deed  on 
which  the  action  was  brought,  was  70/.  per  annum.  The 
plaintiffs  sought  to  recover  35/.,  being  for  two  quarters  of 
the  annuity,  which  became  due  on  the  /<3th  October ,  1826. 
The  annuity-deed  was  of  the  date  of  the  29th  of  January^ 

1822.  The  commission  of  bankrupt  under  which  the  grantor 
of  the  annuity  was  declared  a  bankrupt,  issued  in  the  year 

1 823.  The  bankrupt  passed  his  last  examination  on  the  6th 
oi  September  J  1823.  Since  that  time,  no  meeting  has  been 
held  under  the  commission.  No  dividend  has  been  paid. 
The  plaintiffs  might  have  had  a  meeting  of  the  commissioners 
called  for  the  purpose  of  ascertaining  the  value  of  the  annui- 
ty, and  of  proving  under  the  commission  for  its  value  so  as- 
certained ;  but  they  must  have  been  at  all  the  expense  occa- 
sioned by  the  calling  of  such  meeting.  The  value  of  the  an- 
nuity at  the  time  of  the  issuing  the  commission,  had  not  been 
ascertained  by  the  commissioners,  or  proved  by  the  plaintiffs 
under  the  commission.  It  was  objected  at  the  trial,  that, 
although  at  the  time  the  annuity  was  granted,  there  was 
no  law  that  compelled  the  grantee  to  ascertain  the  value 
of  his  annuity  at  the  date  of  the  commission,   and  to 
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1828.  prove  for  such  value  before  he  brought  any  action  against 
the  surety  of  the  grantor,  yet  that,  as  the  arrears  sought 
to  be  recovered  became  due  since  the  6  Geo.  4,  no  action 
could  be  brought  to  recover  them  until  after  a  valu- 
ation of  the  annuity  and  proof  of  the  ascertained  value, 
under  the  commission,  and  delay  on  the  part  of  the  surety 
in  paying  the  sum  so  proved.  I  confess  I  have  had  consi- 
derable difficulty  in  making  up  my  mind  as  to  whether  or 
not  the  Legislature  could  mean  to  affect  annuities  granted 
before  the  passing  of  the  late  act ;  but^  although  I  cannot 
satisfy  myself  that  the  principle  of  the  act  is  just,  I  think, 
on  reflection,  that  the  Legislature  did  intend  thi^t  the 
clause  should  apply  to  annuities  granted  before  the  pass- 
ing of  the  6  Geo,  4;  and,  being  satisfied  of  that,  we  are 
bound  to  give  it  this  effect,  whatever  may  be  the  conse- 
quence. In  the  first  place,  the  object  of  the  Legislature 
was,  completely  to  relieve  bankrupts  from  all  future  de- 
mands on  account  of  annuities  granted  by  them.  To  do 
this,  the  act  must  be  made  to  embrace  such  as  were  grant- 
ed before,  as  well  as  those  granted  since  it  was  passed. 
Again,  where  the  Legislature  intended  that  the  statute 
should  not  affect  commissions  previously  issued,  that  in- 
tention is  declared  in  express  terms.  Such  terms  will  be 
found  in  the  57th,  96tl],  and  98th  sections.  The  introduc- 
tion of  such  words  into  those  sections  furnishes  a  strong  ali- 
gnment to  prove  that  the  other  sections,  containing  words 
capable  of  bearing  a  retrospective  construction,  should  re- 
ceive that  construction.  The  plaintiffs  not  having  pursued 
the  course  pointed  out  by  the  statute  6  Geo.  4,  the  Court 
think  that  this  action  cannot  be  maintained,  and  therefore 
the  rule  for  a  nonsuit  must  be  made  — 

Absolute. 
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1828. 
Langley  and  Another  v.  Brown.  S^*^* 

May  otk, 

J  HIS  was  an  action  on  the  case.     The  declaration  stat-  ThepUintifff 
ed,  that  the  defendant  was  a  common  carrier  of  goods  for  •cnf  g<x>d«pack- 

^  '    ed  in  a  doZ|  by 

hire,  from  the  White  Hart  Inn,  St,  Johns  Street,  Smithfield,  the  defendant't 

to  Bedford;  that  the  plaintiffs  caused  to  be  delivered  to  him,  box  wat  placed, 

as  such  carrier,  and  that  he  accepted  and  received  from  Jj|^**J[**\^^ 

them,  a  box  containing  goods  to  the  value  of  500/.,  to  be  safe-  ^»i  ^  ^^  ^■«- 

gODy  which  wai 

ly  and  securely  carried  by  the  defendant  from  the  White  left  during  Kve- 
Hart  Inn  to  Bedford,  and  there  to  be  safely  delivered  for  nighuiianding* 
the  plaintiffs,  for  a  certain  reasonable  reward  to  the  de-  *"  ?*  "*?  ®P" 

■^        ^  posite  an  inn, 

fendant  in  that  behalf;    and  assigned  for  breach,  that,  where  the  wag- 
through  the  carelessness,  negligence,  and  default  of  the  without  any 
defendant  and  servants  by  him  employed,  the  box  became  J^^he^^,^ 
and  was  wholly  lost  to  the  plaintiffs.     Plea — Not  Guilty,     wat  forced  open, 

and  it!  contents 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-  abstracted.    A 

hall,  at  the  Sittings  after  Trinity  Term,  1827,  it  appeared  p^J^lSiitbg 

that  the  plaintiffs  were  milliners  at  Bedford;  that,  on  the  ^*  **"^^* 

1st  November,  1826,  goods,  consisting  of  millinery  and  ta  5L:^Heid, 

furs,  were  packed  in  two  boxes,  nailed  and  corded  in  the  was  guilty  of 

usual  manner,  directed  to  them  there,  and  were  on  that  STJ^a^^^"** 

day  taken  by  the  porter  of  a  wholesale  dealer  in  Friday  ^^^e^n  so  ex^ 

posed,  and,  i^on- 

Street,  to  the  White  Hart  Inn,  St.  Johns  Street,  to  be  for-  sequently,  Ua- 
warded  according  to  the  direction ;  that  the  book-keeper 
received  the  boxes,  took  4fd.  for  the  booking,  and  gave  the 
usual  receipt  for  the  same  in  the  porter*s  book ;  and  that  one 
of  the  boxes,  containing  furs  of  the  value  of  55L,  arrived 
safe,  and  was  delivered  to  the  plaintiffs,  at  Bedford;  but 
that  the  other,  containing  millinery  of  the  value  of  300/., 
had  been  broken  open,  and  all  its  contents,  with  the  excep- 
tion of  a  few  articles  of  the  value  of  3L,  taken  out. 

For  the  defendants,  evidence  was  given  of  n  notice,  which 

was  painted  in  large  letters  on  a  board  in  the  yard  of  the 

White  Hart  Inn,  stating  that  the  carriers  from  that  inn 

would  not  answer  for  any  package  beyond  5L,  unless  insur* 
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1828.         ance  money  was  paid  thereon.     It  was  proved  that,  on 
"  ^"  ^^       the  4th  November,  1826,  the  box  in  question  was  placed 
V.  on  the  bows  at  the  tail  of  the  waggon,  with  the  lid  out- 

wards; that  the  waggon  left  the  White  Hart  between  two 
and  three  o'clock  in  the  afternoon  of  that  day,  and  arrived  at 
the  Bell  InUf  Bell  Bar,  sixteen  miles  from  London,  between 
ten  and  eleven  o*clock  at  night;  that  the  inn  was  on  the 
right-hand  side  of  the  high  road,  and  that  there  was  no 
yard  into  which  the  waggon  could  be  drawn;  that  it  was 
therefore  left  on  the  side  of  the  road,  opposite  to  the  inn, 
and  that  the  horses  were  unharnessed  and  taken  into 
the  stables;  that  the  waggon  remained  in  the  road  till 
between  five  and  six  on  the  following  morning,  when  the 
waggoner  came  into  the  inn,  and  said  that  the  waggon  had 
been  robbed;  and,  on  examination,  it  was  found  that 
the  cords  of  the  tarpaulin  which  was  thrown  over  and 
covered  the  whole  lading,  as  well  as  of  the  box  in  question, 
had  been  cut,  the  lid  opened,  and  the  contents  stolen  there- 
.  from,  without  removing  the  box.  It  was  also  proved,  that, 
shortly  previous  to  the  robbery,  the  defendant's  waggon  had 
had  a  watchman  constantly  employed  to  protect  it  at  the 
inn,  to  whom  he  had  given  Is.  6d.  each  time  the  waggon 
remained  there,  but  which  he  had  discontinued ;  and  that 
there  was  another  inn  nearly  opposite,  where  the  waggon 
might  have  been  put  under  shelter,  li  also  appeared  that 
three  nails,  driven  into  the  cover  of  the  box,  had  not 
taken  hold,  as  the  lid  projected  beyond  its  side.  Under 
these  circumstances,  his  Lordship  left  it  to  the  Jury  to 
say,  whether  the  waggon  had  been  properly  watched ;  and 
observed,  that,  although  the  defendant  might  seek  to  pro- 
tect himself  under  the  notice,  yet  that  it  would  not  avail 
him,  if  he  had  been  guilty  of  gross  negligence.  The  Jury 
were  of  opinion  that  he  had,  and  accordingly  found  a  ver- 
dict for  the  plaintiff  for  the  value  of  the  goods  lost. 
• 
Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  ob- 
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tained  a  rule  nisi  that  this  verdict  might  be  set  aside^  and  1628. 
a  new  trial  granted^  on  the  ground  that  there  was  no  evi- 
dence that  the  defendant  had  been  guilty  of  gross  negli- 
gence. He  submitted  that  the  loss  could  only  be  attribut- 
able to -the  improper  mode  in  which  the  box  was  nailed; 
and  that,  if  it  had  been  properly  secured,  its  contents 
could  not  have  been  taken  out  without  forcing  the  lid ; 
whereas,  it  appeared  that  only  the  cord  was  cut,  when 
the  goods  would,  of  course,  fall  out. 

Mr.  Serjeant  Taddy  was  now  about  to  shew  cause^ 
when  the  Court  called  on — 

Mr.  Serjeant  Wilde  to  support  his  rule. — The  loss  of 
the  goods  contained  in  the  box  can  only  be  attributed  to 
the  improper  manner  in  which  it  was  corded  or  fastened. 
The  box  was  not  removed  from  that  part  of  the  waggon  in 
which  it  had  been  placed.  It  was  stowed  with  all  necessary 
care,  being  covered  with  a  tarpaulin,  which  was  sufficient 
to  protect  it.  In  Jones  on  Bailments,  the  different  degrees 
of  neglect,  as  applicable  to  this  question,  are  thus  de- 
fined (a) : — "  Ordinary  neglect,  is  the  omission  of  that  care 
which  every  man  of  common  prudence,  and  capable  of  go- 
verning a  family,  takes  of  his  own  concerns.  Gross  negli- 
gence, is  the  want  of  that  care  which  every  man  of  common 
sense,  how  inattentive  soever,  takes  of  his  own  property. 
Slight  neglect,  is  the  omission  of  that  diligence  which  very 
circumspectand  thoughtful  persons  use  in  securing  their  own 
goods  and  chattels.*^  This,  therefore,  was,  at  most,  only  a 
case  of  ordinary  or  slight  neglect;  and  there  is  a  wide  dis- 
tinction between  extreme  care  and  gross  negligence.  In 
the  one,  the  eye  of  the  party  should  never  be  averted  firom 
the  article  entrusted  to  him ;  whilst,  in  the  other,  there 
must  be  the  total  want  of  thieit  care  which  the  most  inat- 

(a)  Page  1 18. 
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1828,  tentive  person  might  take  of  his  own  property.  The 
merely  not  watching  a  waggon  during  the  whole  period  it 
remains  at  the  door  of  an  inn,  cannot  be  said  to  amount 
to  gross  negligence.  The  goods  might  have  been  stolen^ 
although  the  waggoner  might  have  left  the  waggon  but  for 
a  minute.  Besides,  regard  must  be  had  to  the  nature  of 
the  property,  as  well  as  the  mode  in  which  it  is  packed: 
and  here  the  box  in  question  could  only,  from  its  appear- 
ance, be  supposed  to  contain  goods  of  trifling  value^  as  it 
was  merely  corded,  and  the  lid  not  properly  fastened  or 
nailed  down. 

Lord  Chief  Justice  Best. — I  am  clearly  of  opinion, 
that,  under  the  circumstances  of  this  case,  the  defendant 
was  guilty  oi  gross  negligence.     I  fully  agree  with  the  de- 
finitions given  by  Sir  William  Jones^  in  his  valuable  Es- 
say on  the  Law  of  Bailments  y  one  of  which  is,  that  '*  gross 
neglect  is  the  want  of  that  care  which  every  man  of  common 
sense,  how  inattentive  soever,  takes  of  his  own  property." 
Here,  it  appears  that  the  waggon  arrived  at  an  inn  on  the 
road  to  Bedford,  sixteen  miles  from  London,  between  the 
hours  of  ten  and  eleven  o  clock  at  night,  and  that  there  was 
no  regular  watchman  there.     It  was  the  duty  of  the  de- 
fendant to   afford  a  certain  degree  of  security   to  pro- 
perty entrusted  to  his  care,  according  to  its  extent  and 
value;  and  it  is  for  a  Judge  to  say  what  the  law  will  con- 
sider gross  negligence  to  be,  and  for  a  Jury  to  determine, 
from  the  facts  before  them,  whether  a  party  has  been  guil- 
ty of  such  negligence  or  not ;  and  it  was  so  lefl  to  them  in 
this  case.     The  waggon  ought  to  have  been  driven  into 
the  inn-yard  or  some  secure  place,  or  the  waggoner  ought 
to  have  stopped  at  another  house,  where  it  might  have  been 
taken  care  of.     The  negligence  too  was  the  more  unpar- 
donable, as  it  was  proved  that,  previously  to  the  loss  of  the 
box,  there  had  been  a  watchman  employed,  but  that  his 
services  had  been  discontinued.     I  am,  therefore,  clearly 
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of  opinion  that  the  Jury  were  fully  warranted  in  finding  the         1828. 
verdict  they  did.  J]];;;^ 


Mr.  Justice  Park.  — I  also  think  that  the  Jury  were 
well  warranted  in  arriving  at  the  conclusion  they  did. 
They  had  all  the  evidence  before  them.  The  strongest 
point  against  the  defendant  appears  to  me  to  be,  that  the 
watchman  who  used  to  attend  the  waggon,  had  been  dis- 
missed a  short  time  previously  to  the  loss ;  and  the  defend- 
ant's waggoner  allowed  the  waggon  to  be  left  at  the  door 
of  an  inn  at  the  road  side,  at  the  distance  of  sixteen  miles 
from  London,  without  any  one  to  protect  it,  although  it  was 
laden  with  valuable  property.  Besides,  the  box  in  ques- 
tion was  improperly  placed  at  the  tail  of  the  waggon,  with 
the  lid  outwards.  Its  contents  might  have  dropped  out 
without  any  external  violence  being  used.  At  all  events^ 
if  the  waggon  had  been  properly  watched,  the  loss  could 
not  have  happened.  I  am  therefore  of  opinion  that  the 
defendant  is  liable,  notwithstanding  the  notice  at  the  inn 
yard  from  which  the  waggon  set  out. 

Mr.  Justice  Burrouoh. — The  Jury  had  sufficient  facts 
before  them  from  which  to  infer  that  the  defendant  had 
been  guilty  of  gross  negligence.  The  waggon  might  have 
been  guarded  by  a  dog.  It  certainly  ought  not  to  have 
been  left  unprotected  in  a  high  road  so  near  to  London, 
when  there  was  another  house  in  the  neighbourhood  to 
which  the  waggoner  might  have  gone. 

Mr.  Justice  Gaselee. — There  being  another  house  in 
the  same  neighbourhood,  where  the  waggon  might  have 
been  properly  taken  care  of,  appears  to  me  to  be  of  itself 
conclusive  against  the  defendant. 

Rule  discharged. 


Brown. 
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^^^l'  Allison  v.  Haydon. 

A  member  of  JL  HIS  was  an  action  of  assumpsit^  for  work  and  labour 
fe* ^fw^eoM  ^^  *  surgeon  and  apothecary,  brought  by  the  plaintiff,  to 
ctDnot  sue  for     recover  from  the  defendant  the  amount  of  certain  charges 

medicines  fur- 

nifhed,  unless  for  medicines  furnished  to,  and  attendance  on,  the  defen- 
ficat^*by^e^'  dant*s  son,  whilst  labouring  under  an  attack  of  typhus 

Jpothecariet*       fever. 
Company,  "^  , 

SemhUjihtif,  At  the  trial,  before  Mr.  Justice  jBtfrroffg'A,  at  the  ad- 
coreTfor'ntcir'  journed  Sittings  at  Westminster ^  after  the  last  Michaelmas 
iMc«w[rii**ad-  Term,  it  appeared  that  the  plaintiff  was  a  member  of,  and 
ministered  in  a    had  a  certificate  from,  the  Royal  College  of  Surgeons;  but 

turgietU  case*  . 

that  he  had  no  certificate  to  practise  as  an  apothecary, 
from  the  Master  and  Wardens  of  the  Apothecaries*  Com- 
pany,  as  required  by  the  statute  55  Geo.  3,  c.  194;  nor 
had  he  practise^  as  an  apothecary  prior  to  the  month  of 
August,  1815.  Upon  this,  it  was  objected,  for  the  defen- 
dant, that  the  Slst  section  of  the  act  (a)  precluded  the 
plaintiff  from  his  right  to  recover. 

The  learned  Judge  was  of  opinion,  that  the  objection 
was  well  founded,  and  directed  a  nonsuit,  reserving  leave 
to  the  plaintiff  to  move  to  set  it  aside. 

Mr.  Serjeant  Taddy  accordingly,  in  the  last  Term,  ob- 
tained a  rule  nisi,  and  that  a  verdict  might  be  entered  for 
the  plaintiff.  He  contended  that  the  plaintiff,  having  obtain- 
ed his  certificate  from  the  Royal  College  of  Surgeons,  was, 
at  all  events,  entitled  to  charge  for  medical  attendance,  &c. 
without  having  a  certificate  from  the  Apothecaries'  Com- 

(fl)  By  which  it  is  enacted —  practice  as  an  apothecary  prior  to, 

"  that  no  apothecary  shall  he  al-  or  on  the  l%i  August,  1816,  or  that 

lowed    to    recover    any  charges  he  has  obtsdned  a  certificate  to 

claimed  by  him,  in  any  Court  of  practise  as  an  apothecary,  from 

law,  unless  such  apothecary  shall  the  Master,  Wardens,  and  Society 

pro?e,  on  the  trial,  that  he  was  in  of  Apothecaries." 
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pany.  The  20th  section  of  the  statute  enacts,  that,  if 
any  person  (except  such  as  were  then  actually  practising  as 
such)  should,  after  the  passing  of  the  statute,  act  or  prac- 
tise as  an  apothecary,  without  having  obtained  his  certifi- 
cate, every  person  so  offending  shall,  for  every  such  offence, 
forfeit  and  pay  the  sum  of  20/.  And  the  21st  section  re- 
quires^ the  certificate  to  -be  produced  at  the  trial.  But 
neither  of  those  clauses  affects  the  plaintiff^,  as  he  falls  ex- 
pressly within  the  exception  in  the  general  saving  clause, 
section  29  (a). 


1828. 


Mr.  Serjeant  E.  Lawes  now  shewed  cause,  relying  on 
the  21st  section  of  the  act,  which  he  submitted  was  con- 
clusive against  the  plaintiff*,  and  perfectly  untouched  by 
the  general  saving  in  the  29th  section.  A  patient,  labouring 
under  a  typhus  fever,  cannot  be  considered  as  the  subject 
of  a  surgical  case,  or  as  requiring  the  skill  or  attendance  of 
a  surgeon;  nor  is  it  usual  for  a  member  of  that  branch 
of  the  profession  to  administer  medicines,  his  province  be- 
ing more  particularly  confined  to  the  setting  of  fractured 
limbs,  and  to  the  cure  of  such  disorders,  hurts,  or  ail- 
ments, as  require  external  applications,  or  the  operations 
of  the  knife. 


(a)  By  which  it  is  enacted — "That 
DOthing  in  this  act  contained  shall 
extend  or  be  construed  to  extend 
to  lessen,  prejudice,  or  defeat,  or 
in  any  wise  to  interfere  with,  any 
of  the  rights,  authorities,  privi- 
leges, and  immunities  heretofore 
vested  in,  and  exercised  and  en- 
Joyed  by,  either  of  the  two  Uni- 
versities^  of  Oxford  or  Cambridge, 
the  Bjoyal  College  ofFhysiciam,  the 
Royal  College  of  Surgeons,  or  the 
said  Society  of  Apothecaries,  re- 
spectively, other  than  and  except 
such  as  shall  or  may  have  been 
altered,  varied,  or  amended,  in 


and  by  this  act,  or  of  any  per- 
son or  persons  practising  as  an 
apothecary  previously  to  the  1st 
day  of  August,  1815 ;  but  the  sidd 
Universities,  Royal  Colleges,  and 
the  said  Society,  and  all  such  per- 
sons or  person  shall  have,  use,  ex- 
ercise, and  enjoy  all  such  rights, 
authorities,  privileges,  and  im- 
munities, save  and  except  as  afore- 
said, in  as  full,  ample,  and  bene- 
ficial a  manner,  to  all  intents,  and 
purposes,  as  they  might  have  done 
before  the  passing  of  this  act,  and 
in  case  the  same  had  never  been 
passed." 


Hatdok. 
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1828.  Mr.  Seijeant  Taddy,  in  support  of  the  rule. — ^The  Col- 

7    "^     '       lege  of  Surgeons  is  specially  exempted  from  the  operation 
v.  of  the  statute,  by  the  29th  section,  and  the  plamtin  was 

a  Member  of  that  College.  The  object  of  the  Legis- 
lature in  passing  the  act,  was,  that  the  public  should 
be  protected  from  the  injurious  consequences  that  must 
necessarily  result  from  the  profession  of  physic  bein^  open 
to  vulgar  and  illiterate  persons;  and  that  none  snould 
be  allowed  to  practise  medicine  but  those  who  sfaoiAd  be 
found  duly  qualified.  The  vending  and  dispensing  of  drags 
form  the  proper  and  immediate  business  of  the  chemist 
and  druggist,  and  of  the  apothecary.  The  surgeon  mb^s 
in  a  higher  grade  in  the  profession.  The  object  df 'the 
Legislature  evidently  was,  that  the  latter  should  be  sdiject 
only  to  the  control  of  the  Royal  College,  and  the  foktner 
to  that  of  the  Apot/iecaries*  Company.  It  never  has  been 
deemed  requisite  for  a  surgeon,  who,  in  the  course  of  his 
practice,  must  necessarily  furnish  medicines  to  the  patients 
he  visits,  to  be  armed  with  a  certificate  from  the  Apoihe^ 
caries'  Company ,  while  possessing  the  higher  qualifications 
and  immunities  of  the  College ;  and  it  has  ever  been  the 
practice  of  surgeons  to  dispense  every  description  of  Bjiedi- 
cine  requisite  for  the  cases  on  which  they  may  be  called  in. 
Here,  too,  the  charges  were  made  for  attendances  or  visits, 
to  which  a  surgeon  is  entitled,  although  an  apothecary 
is  not.  A  surgeon  necessarily  prescribes  for  his  patients; 
and  he  may  supply  medicines  in  cases  where  such  (Mipl(>ly 
is  incident  to  a  surgical  operation.  '  • 

I 

x.  » 

Lord  Chief  Justice  Best. — I  should  be  extremely  Abnry 
to  lay  down  any  rule  calculated  to  affect  or  opetUte  in- 
juriously on  any  branch  of  the  medical  profession.  The 
members  of  each  are  most  valuable  to  the  comimimty, 
and  have  4^ne  honour  to  their  country,  by  their  learning 
and  science.  The  act  in  question  establishes  a  most  use- 
ful law,  and  was  intended  not  only  to  regulate  the  practice 
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of  apothecaries,  but  to  make  them  more  respectable;  and  1828. 
the  primary  object  of  the  Legislature,  was,  to  exclude  low 
and  illiterate  persons,  and  to  prevent  all  those  from  prac- 
tising as  apothecaries,  who  had  not  undergone  a  regular 
course  of  study  to  qualify  them  so  to  do.  The  21st  sec- 
tion expressly  enacts,  that  "  no  apothecary  shall,  be  al- 
lowed to  recover  any  charges  claimed  by  him,  in  a  Court 
of  Law,  unless  he  shall  prove  on  the  trial  that  he  was 
in  practice  as  an  apothecary  prior  to  or  on  the  first  of 
August,  1815;  or  that  he  has  obtained  a  certificate  to 
practise  as  an  apothecary,  from  the  Master,  Wardens,  and 
Society  of  Apothecaries.*'  Here,  the  plaintiff  had  no  such 
certificate,  nor  had  he  practised  as  an  apothecary  previous- 
ly to  1815;  and  yet  he  administered  medicine,  and  was 
in  attendance  on  a  patient  labouring  under  a  typhus  fever, 
the  first  stage  of  which  requires  the  advice  of  a  physician, 
and  the  attention  and  attendance  of  an  apothecary.  It  has 
been  said,  however,  that  the  plaintiff  falls  within  the  excep- 
tion in  the  ^th  section  of  the  statute,  by  which  it  is  provid- 
ed, that  nothing  in  the  act  contained  shall  extend  to  lessen, 
prejudice,  or  interfere  with,  the  rights  and  privileges  of  the 
Royal  College  of  Surgeons;  and  that  the  plaintiff  having 
obtained  a  certificate  from,  and  being  a  member  of,  that 
College,  he  must  be  considered  as  of  a  class  in  the  pro- 
fession superior  to  an  apothecary,  and  entitled  to  practise 
physic  as  well  as  surgery.  But  I  am  of  opinion  that  he  can- 
not do  so.  The  Royal  College  of  Physicians  is  also  ex- 
cepted from  the  operation  of  the  act;  but,  if  a  physician  were 
to  degrade  himself  by  preparing  or  dispensing  his  own  me- 
dicines, he  would  not  be  within  the  protection  of  the  act, 
nor  could  he  recover  for  such  medicines,  although  furnish- 
ed to  his  own  patients.  The  statute  does  not  confer  any 
new  privileges  on  the  College  of  Surgeons,  but  only  pre- 
serves the  old.  In  the  infancy  of  medical  science,  surgeons 
were  mere  operators ;  and,  by  the  statute  82  Hen.  8,c.  4S, 

VOL.  I.  RJt 
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1B28.         the  barbers  and  surgeons  of  London  were  incorporated 
^^'^^''—^       together,  and  made  one  company ;  but  when  the  two  cor- 

Allison  .  _  ^     I.     .  »        1 

V,  porations  were  made  separate  and  distinct,  by  the  statute 

18  Geo.  2,  c.  15,  by  which  Examiners  were  appointed  to 
examine  and  admit  surgeons,  &c.,  the  latter  became  a  more 
honourable  profession,  and  moved  in  a  higher  grade.  The 
province  of  a  surgeon  has  properly  been  said  to  be  con- 
fined to  the  reduction  and  cure  of  fractures  and  other  inju- 
ries affecting  the  limbs,  or  such  external  ailments  as  may  re- 
quire the  operation  of  the  knife ;  and  it  cannot  be  extended 
to  internal  complaints  or  local  diseases.  Whatever  medicine 
may  be  necessary  for  the  purpose  of  removing  a  complaint 
which  it  is  the  duty  of  a  surgeon  to  attend  to  and  cure,  he 
might  perhaps  be  allowed  to  recover  for;  but  he  is  not 
entitled  to  recover,  unless  the  medicine  he  adminbters  be 
clearly  ancillary  to  his  duty  as  a  surgeon.  The  Legisla- 
ture has  marked  the  distinctions  between  the  various  depart- 
ments of  the  medical  profession.  A  chemist  may  prepare, 
compound,  dispense,  and  vend,  drugs  and  medicines,  and 
medicinal  compounds  (a),  but  he  cannot  attend  patients 
or  administer  medicine.  Each  branch  of  the  profession 
was,  therefore,  meant  to  be  protected ;  and  the  members  of 
one  cannot  transgress  the  Umits  of  the  particular  avocation 
he  follows,  or  interfere  with  the  province  of  the  others.  I 
am  of  opinion,  that  the  plaintiff  in  this  case  has  interfered 
with  the  province  or  practice  of  the  apothecary,  and,  there- 
fore, that  he  had  no  right  to  recover. 

■ 

Mr.  Justice  Park. — The  object  of  the  Legislature  in 
passing  the  statute  55  Geo.  3,  was,  to  keep  the  business 
of  an  apothecary  distinct  from  the  other  branches  of 
the  profession.  The  title  professes  it  to  be,  **  An  act 
for  better  regulating  the  practice  of  apothecaries  through- 

(«)  .^ee  66  Geo.  3,  c.  194,  s.  28. 
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out  England  and  Wales/*  and  the  14th  section,  in  or-         1828. 
der  to  prevent  persons  from  practising  as  apothecaries  ^ 

AliLf  soil 

who  are  not  properly  qualified,  enacts, — "  that,  from  ». 

and  after  the  passing  of  the  act,  it  shall  not  be  law- 
ful for  any  person  (except  persons  already  in  practice) 
to  practise  as  an  apothecary,  unless  he  shall  liave  been 
examined  by  the  Court  of  Examiners,  or  the  major  part 
of  them,  and  have  received  a  certificate  of  his  being 
duly  qualified  to  practise  as  such,  from  the  said  Court  of 
Examiners,  who  are  thereby  authorized  and  required  to  ex- 
amine all  persons  applying  to  them,  for  the  purpose  of  as- 
certaining the  skill  and  abilities  of  such  persons  in  the  sci- 
ence and  practice  of  medicine,  and  their  fitness  and  qualifi- 
cation to  practise  as  apothecaries.**  A  person,  therefore, 
cannot  obtain  a  certificate  to  authorize  him  to  practise  as 
an  apothecary,  unless,  upon  examination,  he  be  found  to 
possess  sufiicient  skill  atid  ability  in  the  science  of  medi- 
cine, to  qualify  him  to  do  so.  The  15th  section  also  re- 
quires applicants  for  an  examination  for  a  certificate  to 
practise,  to  produce  to  the  Examiners  testimonials  of  a  suffi- 
cient medical  education.  With  respect  to  the  29th,  or 
general  saving  clause,  the  privileges  of  the  College  oj 
Physicians  are  preserved,  as  well  as  those  of  the  Royal 
College  of  Surgeons.  The  28th  section  points  out  the 
mode  by  which  chemists  and  druggists  are  to  exercise  their 
trade  or  business,  in  the  preparing  and  vending  of  drugs ; 
and,  although  they  may  give  advice,  yet  it  must  be  gratui- 
tous, for  they  can  only  recover  for  the  value  of  the  medi- 
cines sold.  Here,  the  plaintiff,  being  only  qualified  to  act 
as  a  surgeon,  has  acted  in  the  character  of  an  apothecary, 
and  he  cannot  be  entitled  to  recover  for  attendances  as 
such,  or  for  medicines  administered  to  a  patient,  unless  in 
a  case  tailing  expressly  within  his  own  department  as  a 
surgeon. 

Mr.  Justice  Burrough. — At  the  trial,  I  was  at  first  tn- 
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1828. 
Allison 

V, 

Hay  dor; 


dined  to  think  that  the  plaintiff  was  entitled  to  recover; 
but^  when  I  looked  at  the  statute^  I  entertained  no  doubts 
as  the  ^Ist  section  expressly  prohibits  an  apothecary 
from  recovering  ant/  charges^  unless  he  prove  that  he  has 
obtained  his  certificate. 


Mr.  Justice  Gaselee.— The  SOth  section  of  the  statute 
draws  a  distinction  between  persons  practising  as  apothe- 
caries without  obtaining  their  certificates,  and  persons  who 
act  as  assistants  to  apothecaries,  to  compound  arid  dis- 
pense medicines.  Therefore,  no  person  can  act  even  as  an 
assistant  to  an  apothecary,  without  having  first  piassed 
his  examination  before  the  Court  of  Examiners.  I  be* 
lieve,  that,  in  the  Navy,  where  a  party  acts  in  the  double 
capacity  of  surgeon  and  apothecary,  he  must  pass  an^x* 
amination,  both  at  the  College  and  at  the  HiM,  and  obtm 
cert^cates  at  each. 

Rule  discharged. 


May  6thf 

An  affidavit  to 
bold  to  bail, 
stating,  that  the 
defendant  was 
indebted  to  the 
plaintiff  in  20/., 
lent  and  advanc- 
ed on  a  bill  of  ex- 
change for  37/., 
drawn  by  /.  S, 
on  and  accepted 
by  the  defend- 
ant, and  now 
over-due  and 
unpaid, — ^ia 
sufficient. 


Bennett  v.  Dawson. 

1  HE  defendant  was  arrested  on  the  following  affidavit  of 
debt: — "  J,  F.  of  &c.,  maketh  oath  and  saith  that  James 
Dawson  (the  defendant)  is  justly  and  truly  indebted  to 
T/iomas  Bennett  (the  plaintiff)  in  the  sum  of  SO/,  lent  and 
advanced  on  a  certain  bill  of  exchange  for  37/.,  bearing 
date  the  6th  February,  1828,  drawn  by  one  t/l  Henry 
John  Stracey,  on  and  accepted  by  the  defendant,  and  now 
over-due  and  unpaid.*' 

Mr.  Serjeant  Lawes^  on  a  former  day  in  this  Temfi,  ob- 
tained a  rule  nisi,  that  the  bail-bond  given  in  this  cause  by 
the  defendant,  might  be  delivered  up  to  be  cancelled,  on  a 
common  appearance  being  entered,  on  the  ground  that  the 
above  affidavit  was  defective,  in  not  stating  that  the  money 
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was  lent  to  the  defendant,  and  in  what  character  the  plam*         1828. 
tiff  claimed. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  relied  on  the 
case  of  Brctdshaw  v.  Saddington  (a);  where  an  affidavit, 
stating  that  the  defendant  was  indebted  to  the  plaintiff  ih 
100/.,  upon  and  by  virtue  of  a  certain  bill  of  exchange 
drawn  by  the  defendant,  and  long  since  due  and  unpaid, 
waa  held  sufficient;  the  Court  saying, — '^  that  it  sufficiently 
indicated  the  ground  on  which  the  plaintiff  had  held  the  de- 
fendant to  bail;  that  it  was  upon  a  bill  of  exchange,  drawn 
by  the  defendant,  on  which  he  was  justly  indebted  to  the 
plaintiff;  that  it  was  not  necessary  for  the  latter  to  specify 
iQ  what  particular  character,  whether  as  payee  or  indorsee, 
he  claimed:  and  that,  if  he  had  no  interest  in  the  bill  on  which 
be  could  sue  the  defendant,  he  would  be  guilty  of  perjury, 
and  would  be  liable  to  an  action  for  maliciously  holding  the 
defendant  to  baiL*'  This  case  is  far  stronger,  as  it  is  here 
sworn  that  the  defendant  is  indebted  to  the  plaintiff  in  a 
certain  sum  lent  on  a  bill  drawn  on  and  accepted  by  the 
defendant,  and  over-due  and  unpaid. 

Mr.  Serjeant  LaweSy  in  support  of  his  rule.  The  affi* 
davit  is  clearly  insufficient,  as  it  does  not  state  that  a  debt 
was  due  to  the  plaintiff  by  virtue  of  the  bill  of  exchange, 
nor  does  it  appear  by  or  to  whom  the  money  was  advanced. 
It  might  not  have  been  lent  to  the  defendant,  but  to  the 
drawer  of  the  bill.  The  plaintiff  should  have  shewn  positive- 
ly that  it  was  lent  by  him,  and  advanced  to  the  defendant.  In 
Fenton  v.  ElUs  (6),  an  affidavit,  stating  that  the  defendant 
was  indebted  to  the  plaintiff,  for  goods  sold  and  appraised 
to  the  defendant,  not  adding,  by  the  plaintiff,  was  held 
bad ;  and  Eyre  v.  Hulton  (c),  and  Taylor  v.  Forbes  (rf),   • 

(a)  7  East,  ^4.  (c)  6  Taunt.  704 ;  5.  C.  1  Marsh. 

(6) 6 Taimt.  192;  iS.  C.  1  Marsh.      315. 
535.  (i^)  U  East,  315. 


Bbnnett 
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1828.        were  there  referred  to^  and  recognised  and  adopted  by  the 
Court.     In  Humphries  v.  Winslow  (a),  an  affidavit,  stating 
V,  the  defendant  to  be  indebted  to  the  plaintiff  as  indorsee  of 

DAW0ON,       ^  i^jjj  jjawn  by  a  third  party,  was  held  insufficient,  as  it  did 

not  shew  in  what  relation  the  defendant  stood  to  the  bill; 
ahd  in  Macbu  v.  Fraser  {b),  the  defendant  was  arrested  oa 
an  affidavit,  stating  that  he  was  indebted  to  the  plaintiff  on 
a  bill  of  exchange  drawn  by  the  plaintiff  upon  and  accepl- 
ed  by  the  defendant;  and  Lord  Chief  Justice  Gibbstixre 
said :  '^  Every  word  of  this  may  be  true,  and  yet  ^he  plaifH 
tiff  may  not  be  entitled  to  arrest  the  defendant;  and  if  so, 
certainly  it  is  not  such  an  affidavit  as  can  support  this 
arrest/'  So,  here,  the  plaintiff  did  not  shew  that  be  had 
any  interest  in  the  bill,  either  by  indorsement  or  otherwise; 
nor  did  he  state  in  what  character  he  sought  to  recover, 
nor  that  the  sum  lent  on  the  bill  was  advanced  by  him  to 
the  defendant ;  and,  for  any  thing  that  appeared,  the  bill 
might  still  be  in  the  possession  of  the  drawer. 

Lord  Chief  Justice  Best. — The  numerous  cases  on  this 
point  are  of  a  most  confficting  nature,  and  we  must,  there* 
fore,  have  recourse  to  common  sense.  The  true  principle 
was  laid  down  in  BradslMW  v.  Sctddittgt&n,  viz^  that  if  the 
plaintiff  had  no  interest  in  the  bill  on  which  he  could  sue 
the  defendant,  he  would  be  guilty  of  perjury  ;•  and  enough 
appears  on  the  face  of  this  affidavit  to  support  an  indict- 
ment  for  perjury,  if  the  plaintiff  has  not  a  sufficient  interest 
in  the  bill  to  entitle  him  to  sue  the  defendant. 

Mr.  Justice  Park. — The  Courts  have  reqinred  great 

nicety  in  framing  affidavits  to  hold  to  bail.    They  must  be 

direct  and  positive  that  the  plaintiff  has  a  subsisting  cause 

*  of  action,  as  well  as  certain  and  explicit  as  to  the  nature  of 

(a)  6  Taunt.  631 ;  S.  C.  nomine         (6)  7  Taunt.  171 ;  S.  C.  2  Manh. 
Htunphries  v.  Williams,   2  Marsh.      483. 
231. 


IN  THE  NINTH  YBAR  OF  GEO.  IV* 


597 


the  cause  of  action;  but  I  have  always  understood  an 
affidavit  to  hold  to  bail  on  a  bill  of  exchange,  to  be  suffici- 
enty  although  it  do  not  state  in  what  character  the  plaintiff 
suesyt^s^r.  whether  as  payee  or  indorsee;  and  here,  the  plain* 
tiff  has  sworn  that  the  defendant  is  indebted  to  him  in  the 
sum  of  20/.  lent  on  a  bill  of  exchange,  accepted  by  the  de* 
fendant,  which  is  over-due  and  unpaid.  That  appears  to 
me  to  be  sufficient. 


1828. 


Mr.  Justice  Burrough  and  Mr.  Justice  Gaselee  con- 
curring— 

Rule  discharged  without  costs. 


Ledbetter,  Assignee  of  Hollis,  a  Bankrupt,  v.  Salt. 

J.  HIS  was  an  action  of  trover,  brought  by  the  plaintiff, 
assignee  of  HoUis,  a  bankrupt^  to  recover  from  the  de- 
fendant a  quantity  of  flour,  which  was  alleged  to  have  been 
fraudulently  obtained  by  him  from  the  bankrupt,  and  con- 
verted to  his  own  use. 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  the  last 
Summer  Assizes,  at  Winchester,  it  appeared,  that,  on  the 
8th  June,  1825,  the  defendant,  in  order  to  obtain  a  com- 
mission of  bankrupt  against  HoUis,  made  the  following  af- 
fidavit of  debt: — "  Joseph  Salt,  of  &c.,  maketh  oath  and 
saith,  that  James  HolUs,  of  &c.,  miller,  dealer,  and  chap* 
man,  is  justly  and  truly  indebted  to  this  deponent  in  the  suni 
of  low.  and  upwards,  for  goods  sold,  and  that  the  said 
James  Hollis  is  become  a  bankrupt  within  the  true  in- 
tent and  meaning  of  the  statutes  made  and  now  in  force 
concerning  bankrupts ;  and  that  the  commission,  when  ob- 
tained, is  intended  to  be  executed  at  Southampton.^ 

and,  in  such  case,  the  writ  of  superndeas  is  sufficient  evidence  of  the  issuing  of  the 


Thurtdajf, 
May  Qth. 
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a  commission  is 
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is  indebted  to 
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such  party  has 
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not afterwards, 
in  an  action 
brought  against 
him  by  the  as- 
signees under  a 
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sion (the  former 
having  been  su- 
perseded), dis- 
pute the  indidity 
of  the  commis- 
sion founded  on 
his  affidavit; 
first  commission. 
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182S.  A  ixnnififasion  vms  accordingly  issued  od  this  affldaril, 

oh'^el4fihJune;  and,  a  short  timeafterwards,  HoUh 
tered  into  a  composition  with  the  defendant,  on  his 
ing^  to  take  flour  from  the  bankrupt  worth  108^,  which 
was  sufficient  to  satisfy  his  debt;  and  having  obtained  it 
ott  th^  8th  July^  he  proceeded  no  further  with  the  eom* 
mission,  which  was  on  the  Z2d  superseded.  A  second 
commission  was  sued  out  against  HoUis,  on  the  5SSd  Jvfy% 
at  the  suit  of  Turner^  another  creditor,  on  die  gnnuid  of 
an  act  of  bankruptcy  committed  by  HolU^  by  a  iraudident 
transfer  or  delivery  of  the  floiur  to  the  defendant,  in  order 
to  give  him  a  preference  over  the  rest  of  his  creditors.  The 
plaintiff  was  appointed  assignee  under  the  second  commis- 
sion, on  the  ^th  Jult/f  and  accordingly  commenced  the  pre- 
sent action  against  the  defendant,  to  recover  the  value  of 
th^  flour.  Notice  having  been  given  by  the  defendant  of 
his  intention  to  dispute  the  act  of  bankruptcy  by  HoKSf 
under  the  former  commission,  the  plaintiff  gave  in  evidence 
the  writ  of  sttper^edeass  and  the  affidavit  of  the  defend- 
ant on  which  such  commission  was  sued  out,  and  proved 
that  the  flour  was  delivered  to  the  defendant  clandestine- 
lyi  when  it  was  objected  that  this  was  insufficient,  as  it 
was  necessary  for  the  plaintiff  to  prove  the  proceedings  un- 
der the  former  commission,  which,  being  the  best  evidence, 
it  was  insisted,  ought  to  have  been  produced.  His  Lord- 
ship, however,  was  of  opinion  that  the  defendant  was  estop- 
ped, by  his  own  affidavit,  from  disputing  the  bankrupt- 
cy under  the  commission  sued  out  by  him,  as  he  had  thereia 
positively  sworn  that  HoUis  had  become  bankrupt,  and 
the  commission  was  founded  on  that  affidavit,  A  verdict 
was  accordingly  taken  for  the  plaintiff  for  the  value  of  the 
flour,  leave  being  reserved  to  the  defendant  to  move  to 
set  it  aside,  and  that  a  nonsuit  might  be  entered,  in  case 
the  Court  should  be  of  opinion  that  the  objection  was 
well  founded. 
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Mr.  Serjea&t  E.  Lowes,  in  the  last  Michaelmas  TeraHy 
accordingly  obtained  a  rule  fdsi,  and  submitted  that  the 
only  question  was,  as  to  the  construction  to  be  put  on  the 
status  5  Creo.  2,  c«  30,  s.  24  (a),  which  enacts,  that  if  a  bank* 
rupty  after  the  issuing  of  a  commission  against  him,  give 
and  deliver  to  the  person  who  sued  out  the  same,  goods  or 
any  other  satisfaction  for  his  debt,  whereby  such  person 
shall  receive  more  in  the  pound  in  respect  of  his  debt  than 
the  other  creditors,  such  delivery  shall  be  deemed  an  act 
of  bankfuptey ;  and  here,  the  plaintiff  gave  no  evidence 
that  any  such  commission  had  been  sued  out.  The  writ 
of'Wpersedeas  merely  recited  that  a  commission  had  issued, 
and  that  alone  was  not  sufficient  evidence.  The  com- 
mission itself  ought  to  have  been  produced. 


laaftr 


Mr.  Serjeant  Wilde  now  shewed  cause. — The  case  of 


(a)  By  which, — after  reciting  that 
commissions  of  bankmpts  are  fre- 
quently taken  oat  hy  persons,  who, 
by  means  of  such  commissions 
(OA  a  composition  proposed  by 
the  bankrupts),  and  on  promise 
not  to  execute  the  same,  prevail 
with  and  extort  from  the  bank- 
rupts thdr  whole  debts,  or  much 
greater  part  thereof  than  such 
bankrupts  pay  to  their  creditors; 
or  otherwise  get  from  such  bank- 
nq^ts,  goods,  or  other  real  or  per- 
sonal security,  which  is  contrary 
to  the  true  intent  and  meaning  of 
the  several  statutes  made  concern- 
ing bankrupts,  which  sud  statutes 
intend,  that  all  such  bankrupts' 
creditors  shall  be  on  an  equal  foot, 
and  not  one  preferred  before 
another,  or  paid  more  than  ano- 
tiier  in  respect  of  his  or  her  debt, — 
it  is  enacted,—*'  that,  if  any  bank- 


rupt shall,  after  issuing  of  any 
commission  iu(dnst  him,  pay  to 
the  person  or  persons  who  sued 
out  the  same,  or  otherwise  give  or 
deliver  to  such  person  or  persons, 
goods,  or  any  other  satisfaction  or 
security  for  his  debt,  whereby  such 
person  or  persons  soing  out  such 
commission  shall  privately  have 
and  receive  more  in  the  pound 
in  respect  of  his  debt  than  the 
other  creditors,  such  payment  of 
money,  delivery  of  goods,  or  giving 
greater  or  other  security  or  satis- 
faction, shall  be  deemed  and  taken 
to  be  such  an  act  of  bankruptcy, 
whereby,  on  good  proof  thereof, 
such  commission  shall  and  may  be 
superseded;  and  it  shall  be  lawful 
for  the  Lord  Chancellor  to  award 
to  any  creditor  or  cre(fitors  peti- 
tioning, another  commiidoii.^ 
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Gervis  ▼•  The  Grand  Western  Canal  Company  (a),  is  de- 
eisive  to  sbew^  that  a  writ  of  supersedeas^  reciting  thai 
a  conmiissioii  had  issued  on  a  day  certain,  is  CTidence 
that  such  a  commission  actually  issued  on  that  day ;  and  IB 
Harmer  v.  Daivis  {b),  it  was  held,  that  a  petitioning  err- 
ditor  cannot  dispute  the  vaUdity  of  a  commission  sued  oat 
by  himself;  for,  as  Lord  Chief  Justice  Gibbs  said,  *'  Tbe 
petitioiUDg  creditor  is  compelled  by  statute  to  make  oadi 
that  the  bankrupt  is  indebted  to  him  to  the  amount  of 
1002. ;  and,  therefore,  it  is  not  open  to  him  to  ceatroTert 
the  commission ;"  and  Mr.  Justice  Park  said :  **  A  petitiml- 
ing  creditor,  having  sworn  to  the  amount  of  his  debt,  cannol 
contend  that  the  bankrupt,  after  having  committed  an 
act  of  bankruptcy,  is  not  liable  to  him  to  that  amoimt.'' 
Here,  the  defendant  positively  swore  that  HoUis  had  be- 
come bankrupt ;  and  it  was,  therefore,  uimecessar j  for  the 
plaintiff  to  prove  the  act  of  bankruptcy  committed  by 
him.  Besides,  the  statute  5  Geo.  4,  c.  98,  was  in  force 
at  the  time  of  the  commencement  of  this  action;  the  8th 
section  of  which  enacts,  that,  if  a  trader  Uable  to  become 
bankrupt,  shall,  after  a  docket  struck  against  him,  pay  to 
the  person  who  struck  the  same,  money,  or  give  or  deliver 
to  any  such  person  any  satisfaction  or  security  for  his  debt, 
whereby  such  person  may  receive  more  in  the  potmd  in  ra* 
spect  of  his  debt  than  the  other  creditors,  it  shaH  be  an 
act  of  bankruptcy. 


The  Court  here  called  on — 

Mr.  Serjeant  E.  Lawes^  to  support  his  rule. — In  ExparU 
Browne i  Lord  Eldon  said  (c) :  **  I  have  no  right  to  consider 
a  docket  struck  as  the  issuing  of  a  commission.**  So  in  Ex 
parte  Paxton,  his  Lordship  said  (d) :  **  Experience  in  the 


{a)  B  M«u>  &  Selw.  764 
(6)  »B.  Moore,  300;  S.  C,  7 
Taunt.  677. 


(c)  16  Ves.  474. 

(d)  Id.  462. 
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business  of  bankruptcy  proves,  that  die  affidavit  made  upon  ld2a 
striking  a  docket  b  ratber  too  rashly  sworn  in  many  cases; 
but  I  have  not^  in  this  case,  the  doubt  that  I  have  expressed 
in  others,  whether  the  act  of  striking  a  docket  alone  wouid 
bring  the  party  within  the  statute  5  Geo.  ^  c.  SO,  s.  Si." 
It  was  incumbent  on  the  plaintifiV  in  this  case,  to  pro- 
duce the  commission.  The  affidavit  of  the  defenj^ant 
did  not  prove  that  the  commission  had  been  sued  out; 
but  merely  that  HoUis  had  become  bankrupt,  from  which 
it  must  be  inferred,  that  a  commission  tnigki  or  was  about 
to  be  issued;  and  in  WydowrCe  case.  Lord  Eldam  said  (a): 
**  It  is  impossible  to  bring  the  mere  act  of  receiving  a  debt 
after  a  docket  struck,  within  the  words  of  the  act  of 
Parliament."  Although  the  supersedeas  might  be  sufficient 
evidence  to  shew  that  the  commission  had  issued,  yet  it  did 
not  prove  that  HoUis  was  a  bankrupt  when  he  agreed  to 
deliver  the  flour  to  the  defendant ;  and  the  petitioning  credi- 
tor's debt,  on  which  the  former  commission  was  founded, 
might,  for  any  thing  that  appeared  to  the  contrary,  have 
been  discharged  previously  to  such  delivery.  It  was, 
therefore,  incumbent  on  the  plaintiff  to  shew  that  the 
commission  had,  in  point  of  fact,  been  sued  out  at  the  in- 
stance of  the  defendant ;  and  the  affidavit  and  supersedeas 
were  not  sufficient  evidence  for  that  purpose. 

Lord  Chief  Justice  Best. — I  should  have  had  no  doubt, 
if  this  question  had  stood  only  on  the  statute  5  Geo.  2,  c« 
30,  s.  24f;  but  the  language  of  the  statute  5  Geo.'  4,  c.  98, 
s.  8,  is  somewhat  different ;  and,  if  effect  be  given  to  it, 
is  decisive  against  the  objection  raised  for  the  defen- 
dant. What  are  the  facts?  In  June,  1825,  the  defendant 
sued  out  a  commission  of  bankrupt  against  HoUis,  and, 
in  order  to  obtain  it,  he  made  an  affidavit  of  debt,  which 
was  not  in  the  usual  form,  vix.  *  that  HoUis  was  become 

(fl)  14  Ves.  85. 
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a  bankrupt  as  the  deponent  had  been  informed  and  }e- 
Ue^ed;  but,  positively f  '  that  HolUs  was  indebted  to  him 
ih  100/^,  for  goods  sold,  and  that  he  was  become  bank* 
nipt  within  the  true  intent  and  meaning  of  the  statute^/ 
After  the  commission  was  sued  out,  viz.  in  July  followii^i 
the  defendant,  in  a  clandestine  manner,   obtained  firom 
the  bankrupt  goods,  for  the  recovery  of  which  the  pv^ieot 
action  was  brought.     He  then  proceeded  no  further'in  ins 
commission,  and  it  was  afterwards  superseded.    Akother 
commission  was  subsequently  sued  out  against  UoUu^  at  the 
instance  of  other  of  his  creditors,  on  the  ground  of  a'iraiH 
diilent  delivery  of  the  goods  in  qn^tion  totbi^'di^felidaii^^lqr 
which  he  committed  an  act  of  bankruptcy. '  -  A€  the  txial^che 
Supersedeas  of  the  former  commission  was  put  inland  there 
dan  be  no  doubt  but  that  it  was  of  itself  suffielenfl  Evidence 
that  such  commission  had  been  sued  out;  for,  in  Gervis y^ 
The  Western  Canal  Company^  it  was  held,  that  a  writ  of  mi- 
persedeaSf  reciting  that  a  commission  issued  on  aoeitaiDday, 
was  evidence  to  shew  that  such  commission  actually  issued 
on  that  day.     The  question  then  is,  whether,  the  defen- 
dant having  treated  HoUis  as  a  bankrupt,  and  positively 
sworn  to  that  fact,  it  was  incumbent  on  the  j^ntiff  to 
prove  the  trading,  act  of  bankruptcy,  and  petitioning 
creditor's  debt,  under  the  former  commission.     I  thoi^ht 
not,  as  the  defendant  was  estopped  from  disputing  these 
matters  by  the  terms  of  his  own  aflSdavit.     But,  as  it  was 
said  at  the  trial,  that  Lord  Eldon  had  expressed  consider* 
able  doubts  in  Wydowris  case,  in  Ex  parte- Paxton,  and 
Ex  parte  Browne^  as  to  whether  the  mere  striking  of  a 
docket  could  be  considered  as  the  issuing  of  a  commission 
within  the  24th  section  of  the  statute  5  Geo.  2,  c  90,  I 
thought  it  fit  to  pause  before  I  decided  the  point;  and  con- 
sequently reserved  it  for  the  consideration  of  the  Court. 
But,  if  those  cases  be  looked  at,  it  will  be  foimd  that  bis 
Lordship  was  not  called  upon  to  decide  tliat  question.    In 
fVydowns  case,  he  said,  it  was  not  necessary  for  him  to  ex- 
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press  any  opinion  upon  it*    In  Ex  parte  Pcucton,,  lie  said^ 
that  he  had  not  the  doubt  he  had  expressed  in  other  cases*     , 
as  that  was  the  case  of  securities  obtained  by  the  creditor     ''  ^  ».; 
aftevi  not  merely  a  docket  struck,  but  a  commission  actually 
issued ;  'and  in  Broume*s  case,  he  said,  that  it  did  not  appear 
whether  a  docket  was  actually  struck  when  the  security  was 
obtained;  and  all  he  decided  was,  that  security  or  satisfacr 
tioii  taken  after  a  docket  struck,  not  followed  by  a  commis- 
sion, though  it  could  not  be  retained,  and  might  amount  to 
a  contempt^  waa  not  within  the  statute  5  Geo.  2,  c.  30;  and 
he  there  observed;  **  The  Legislature  understood  that  the 
peraoa  striking  a  docket  was  to  proceed  to  take  out  the 
oommisdion  fiyrthwith;  the  construction  of  the  act  was, 
that  no  other  creditor  could  take  out  a  commission;  and 
tibeniivthis  jurisdiction  was  interposed  the  rule,  that  the 
docket  should  not  avail,  unless  followed  by  a  commission 
in  a  given  time.**     Here,  however,  the  sttpersede€t9  was 
sufficient  evidence  that  the  commission  had  been  issued  \ 
but,  independently  of  that,  I  am  of  opinion,  that  all  doubts 
oo  this  point  are  removed  by  the  case  of  Harmer  v.  Davis, 
where  the  very  question  came  under  the  consideration  of 
this  Court.    There,  it  was  held  that  a  petitioning  creditor 
cannot  dispute  the  vaUdity  of  a  commission  of  bankrupt 
sued  out  by  himself,  although,  in  an  action  brought  against 
him  by  the  assignees  to  recover  the  money  of  the  bankrupt, 
it  appear,  that,  on  the  balance  of  accounts,  the  bankrupt 
was  not  indebted  to  the  petitioning  creditor  in  a  sum  suffi- 
cient to  support  the  comn^ission ;  and  the  opinions  of  Lord 
Chief  Justice  Gibbs,  and  my  brother  Park,  are  decisive  to 
shew  that  a  petitioning  creditor,  having  aworn  to  the  amount 
of  his  debt,  cannot  dispute  the  vaUdity  of  a  commission  af- 
terwards sued  out  and  founded  on  such  affidavit*    In  Ex 
parte  Paxton,  Lord  Eldon  said  (cf) :  I'  I  agree,  the  man  must 
be'  a  bankrupt  within  the  meaning  of  the  S4th  section  of 

ia)  15  Ves.  463. 
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182a.  5Geo.2,c.30'j  but  the  language^  *  after  hsuing  o{  any 
commission  against  him/  shews  an  adjudged  bankrupt 
was  not  intended ;  but  that  he  might  be  a  bankrupt^  with- 
in the  meaning  of  this  clause,  before  any  commission 
established  against  him.  The  statute  not  merely  prohi- 
biting the  transaction,  but  making  it  an  act  of  bankruptcy, 
proceeds  upon  this  reason,  that,  if  the  creditor  who  has 
taken  out  a  commission  stops  before  the  bankruptcy  is 
declared,  though  the  proof  that  an  act  of  bankruptcy  was 
committed  may  be  in  his  power,  it  may  not  be  within  the 
reach  of  any  other  creditor;  therefore  that  act  Is  made  it- 
self an  act  of  bankruptcy,  upon  which,  without  further 
proof,  another  commission  may  be  taken  out.  It  is  not, 
however,  necessary  to  decide  upon  the  argument,  whether 
this  clause  of  the  statute  means  a  person  actually  a  bank- 
rupt, or  so  treated  by  those  who  take  out  the  commiBsioD ; 
as,  upon  the  evidence,  the  bankruptcy  is  established  clear- 
ly, and  without  contradiction.''  The  object  of  the  statute 
5  Geo.  S,  c.  30,  was,  to  prevent  a  party  agaiuFt  whom  a 
commission  had  been  sued  out,  from  afterwards  com- 
pounding with  him  at  whose  suit  it  was  issued.  Here  it 
is  sufficient  to  say,  that  the  defendant  treated  HoUis  as  a 
baiduiipt,  in  his  affidavit  on  which  the  first  commission  was 
obtamed ;  and  he  cannot  now  turn  round  and  say  that  he 
was  not  a  bankrupt.  As,  however,  the  S4th  section  of  5 
Geo.  2,  c«  30,  was  obscurely  penned,  and  did  not  fully  reach 
the  evil  it  was  intended  to  repress,  the  8th  section  of  5  Geo. 
4,  c.  98,  which  was  in  force  at  the  time  of  the  commence- 
ment of  this  suit,  enacted,  that,  if  any  trader,  liable  by 
virtue  of  the  act  to  become  bankrupt,  should,  afVer  a  dock' 
et  struck  against  him,  compoimd  with  the  party  who 
struck  it,  it  should  be  an  act  of  bankruptcy.  A  party,  there- 
fore, liable  to  become  bankrupt,  falls  within  the  operation 
of  that  clause.  But,  independently  of  that,  I  rely  on  the 
authority  of -Harmer  v.  Davis.  That  case  does  not  interfere 
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with  the  doubts  expressed  by  Lord  Eldon,  which  were*        1S28. 
not  particularly  called  for  in  the  cases  before  him. 

Mr.  Justice  Park. — The  only  question  is,  whether  a 
petitioning  creditor^  who  sets  the  law  in  motion,  is  not  af- 
terwards estopped  from  disputing  a  commission  of  bank- 
rupt to  which  he  gave  birth  by  his  own  immediate  act. 
However  invalid  or  ineffectual  such  commission  might 
be  in  regard  to  others,  still  he  cantiot  dispute  it.  The 
case  of  Harmer  v.  DavU  was  tried  before  me  at  Gtouce^ 
ievj  and  I  reserved  two  points  for  the  consideration  of  the 
Court;  one  of  which  was,  whether,  the  defendant  being 
the  petitioning  creditor,  in  an  action  brought  against  him 
by  the  assignees  of  the  bankrupt,  there  was  suificient  evi- 
dence of  a  debt  to  support  the  commission,  it  having  been 
reduced,  according  to  an  account  stated  between  him  and 
the  bankrupt,  to  below  100/.;  and  the  Court  were  all  of 
opinion,  that  a  petitioning  creditor,  having  sworn  to  the 
amount  of  his  debt,  could  not  afterwards  dispute  any  stage 
of  the  bankruptcy,  or  contend  that  the  bankrupt  was  not 
indebted  to  him  in  that  amount.  Here,  the  defendant  not 
only  swore  that  Hollis  was  indebted  to  him  in  the  sum  of 
100/.,  but  that  he  had  become  bankrupt:  and  it  was  not 
competent  to  him  afterwards  to  controvert  that  affi- 
davit, which  he  had  made  according  to  the  directions  of 
the  statute.  The  doubts  entertained  by  Lord  Eldon^  as 
to  whether  the  striking  a  docket  might  be  considered  as 
the  issuing  of  a  commission,  do  not  trench  on  the  authori- 
ty or  impeach  the  decision  of  the  Court  in  Harmer  v. 
DaPts,  which  appears  to  me  to  be  precisely  in  pointy  and 
conclusive  of  the  question. 

Mr.  Justice  Burrough. — I  am  of  the  same  opinion. 

Mr.  Justice  Gaselee. — The  argument  for  the  defend- 
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1828.  ant  is  foanded  on  a  misapprehension  of  the  uae  to  which 
his  affidavit,  on  issuing  the  first  commission^  was  to  be 
applied.  It  has  been  said,  that  it  was  not  sufficient  to 
establish  the  fact  that  Hollis  had  been  guilty  of  an  act  of 
bankruptcy.  But  the  affidavit  was  put  in  for  the  purpose 
of  shewing  that  the  first  commission  was  sued  out  at  the  in- 
stance of  the  defendant ;  and  that  was  not  the  only  evidence ; 
for  the  writ  of  supersedeas^  which  recited  the  oommiilteni 
proved  that  it  had  issued,  and  was  evidence  of  (hs  dfrjiit 
bore  date.  It  was  clearly  shewn  that  JEfotfii  baditOPfH* 
mitted  an  act  of  bankruptcy  within  the  st^tuft^  ^iQ^^ 
2,  c.  30,  by  privately  causing  the  goods,  to  mopvjsri  it|ie 
value  of  which  this  action  was  brought*  to  be  dMfmsti 
to  the  defendant  after  a  commission  had  beea  tuodLvjaat 
by  him,  whereby  he  might  obtain  an  undue  piffcrgaoe 
orer  the  rest  of  the  creditors.  But  all  doubt  on-tliia  qviat- 
tion  appears  to  me  to  be  completely  removed  by  jdie^Bate 
of  Hairmer  v.  Davis,  whidi  cstablishts  the  principk, 
that,  if  a  petitioning  creditor  make  an  fffidavil  of  debt,  en 
which  a  commission  is  sued  out^  atating  that  a  party  is  in- 
debted to  him  in  the  sum  reqi&«d  by  the  statute*-  and 
that  he  has  become  bankrupt,  he  cannot  afterwards  glnn- 
say  it ;  and  more  particularly  bo,  where  the  conunisaion  is 
afterwards  proceeded  with,  and  eventually  sup^sedediby 
the  act  of  the  party  at  whose  instance  it  was  sued  iMt. 
It  must  also  be  considered,  that  the  defendant  akme  put  the 
bankrupt  in  the  situation  to  commit  the  offence  impntad  to 
him,  and  which  was  clearly  proved  at  thetriaL  i  TfaeSth 
section  of  the  5  Geo.  4,  c.  86,  makes  a  material  alteralioiL 
It  differs  most  essentially  from  the  5  Geo.  S,  c  M,  as 
far  as  regards  a  case  of  this  description,  and  ia  adopted  in 
terms  in  the  6  Geo.  4,  c  16,  the  8th  section  of  which- en- 
acts, that,  if  a  trader  pay  to  the  person  striking  ike  docket 
money,  or  deliver  satisfaction  or  security  for  his  debt,  where- 
by such  person  may  receive  more  in  the  poond  dian  the 
other  creditors,  such  payment  shall  be  an  act  of  bank- 


IN  THE  KINTIl  YEAR  W  GEO.  IV.  ^tfD7 

mptcy;  and  tiie  word  privmUbf  is  omitted  in  both  the        :lfl28. 
latter  statutes.    This  rule,  tl^refiore,  wuBt  be —  liawwwTfiR 


.  t 


•  ■         •      I  . . .  t . 

BiiM>i  «A  infimt,  by  BiRP«  bis  ne&t  friend  f «  Holba^ok,        ^^^  ^; 

'JI^HlS^Mrasati  aetion  on  the  case  brought  by  the  plaintiff  The  defendant 
aigain^l  liie  ^efelidant^  to  recover  compensation  in  damages  J^  hVJardcnT*" 
forWinfittry  tnfKieted  on  the  former  by  the  discharge  of  a  ('^Wch  watat 

•*      "^  JO  tomt  distance 

stlringf-igtta  set  in^^ihe  defendant's  ground.  Thej0r^  count  )0f  from  his  dwe». 
ihedMaration  allc^^/tfaat  the  defendant  had  phu;ed  in  a  ^^ft  he  s^ve^no 
oertaitt  garden  of  the  defendant,  a  certain  instruaaent  oalkd  ^^^^  In^^ 
a  sprkig-guD7  loaded  wilii  gun-powder  and  shot,  with  eertoii  ^^  garden  in 

pursuit  of  a 

wires  eMnmunieating  with  the  lock  of  the  said  gun,  by.  the  strayed  fowl, 
treading  upon  which  the  gon  could  and  might  be  let  oiFj  by  SLi^^A  one 
means  whereof  the  oersons  airttnst  whom  the  same  fhould  ofthe  wires,  was 

,  ,  wounded  by  the 

be  dischargedi  urigfat  and  cocdd*  be  much  hurt,  maimed,  discharge  of  the 

and  wounded:   and  thereupon,  it- became  the  duty  of  the  ^a"t  the piidntiff 

defendant,  after  he  had  so  phoed  the  said  gun,  not  to  ^"ve"  dllm  ' « 

suffer  it  to  remain  so  loaded,  without  giving  notice  or  for  Uie  injury, 

.  .  .  in  an  action  on 

warning,  to  prevent  persons  faavmg  occasion  to  enter  mto  the  case. 
the  said  garden  from  treading  upon  the  wire,  in  ignorance 
that  the  same  was  so  set,  and  thereby  letting  off  the  gun, 
and  being  injured  by  the  discharge  thereof.  Yet  the  de- 
fendant, not  regarding  his  duty  in  that  behalf,*  wrqngfuUy, 
wilftdly,  and  negligently,  suffered  the  gun  to  remain  in  his 
garden  so  loaded  and  set,  without  giving  any  such  notice 
or  warning  whatever;  by  means  *  whereof  the  plaintiflVhav- 
ing  occasion  to  enter  into  the  garden,  and  not  having  any 
notice,  warning,  or  knowledge,  or  any  means  of  know- 
ledge, that  any  spring^gun  was  set  in  the  garden,  trod  up* 
on  the  wire  attached  to  the  lock  of  the  gun;  by  means 
whereof  it  was  let  off  and  discharged*  and  the  shot  dis- 
charged therefrom  were  drivea  against  the  plaintiff,  and 

VOL.  I.  s  s 
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1828.  one  of  his  legs  was  maimed;  and  the  plaintiff  was  other- 
wise injured^  and  became  disordefed,  mud  sc^cdntiliuiMlii^ 
a  long  time :  by  means  whereof  he  suffered  gre^t  pm, 
and  expended  a  large  sum  of  money  in  his  cure. 

The  second  count  alleged^  that  it  was  the  duty  of  the 
defendant  not  to  allow  the  spring-gun  to  remain  loaded  in 
the  day-time,  without  notice  to  prevent  persons  from  ti^ad- 
ing  upon  the  wire,  from  ignorance  that  it  war  set. 

The  third  count  described  the  spring-gnu  aB^ajc^temi 
dangerous  engine,  made  for  die  purposeyand  #itb  the  ii^ 
tent,  to  lacerate,  maim,  and  wound  penbns;  and  ifleged 
that  it  was  the  duty  of  the  defendant  not  to.  nrfRsv^lbe 
spring-gun  to  remain  in  the  garden,  withoatwiigadueand 
proper  and  reasonable  means  or  care  to^pmvcnt  *tdcfa 
persons  as  might  enter  into  or  be  inr  the  garden,  fram  ig- 
norantly  and  unwittingly  treading  on*  the  wife  eoanaituii- 
cating  with  the  lock  of  the  gun ;  cmd  Aut  the  defeMUmt 
did  not  take  diie  and  proper  and  reaMmabtereare  feo^pse- 
vent  persons  who  might  enter  iato  or  be  in^liie'^faideB, 
from  ignorantly  and  unwittingly  treddiiqf  upon  thewire  of 
the  gun,  and  thereby  causing  it  (b  be  let  toff;  bat  thaltiie 
defendant  neglected  and  wholly  reftisedso  id  do,  and;  on 
the  contrary,  contriving  and  intending  to  injure  the  pUntotiflr, 
wrongfully  and  injuriously  permitted  the- ^fmi  to  rttnain 
in  his  garden,  so  loaded,  and  set  with  the  wire/  by  means 
of  which  it  might  be  let  off*  and  discharged,  without  any  no- 
tice or  warning:  by  means  whereof,  the  ^^bintiff*,  notUbing 
able  to  perceive  a  certain  concealed  wire,  and  not  lurnag 
any  notice  or  knowledge,  or  tneans  of  notice  or  knowledge 
thereof,  trod  upon  the  said  last-mentioned  wire,  and*  tlK 
gun  was  thereby  let  off*. 

The  fourth  count  charged  the  defendant  with  baviag 
set,  upon  certain  other  ground  of  the  defendant,  a  s|Mng- 
gtin,  made  with  intent  to  lacerate,  maim,  and  wound  :pcr^ 
sons,  being  then  and  dieie  loaded  with  gun^^powdier  and 
shot,  and  set  with  concealed  wires:  and  that  thereupon  it 
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^became  tbe  duty  <tf  (be  defiendant  not  to  pennit  the  gun  to        18S8. 
remain  on  the  gvound  without  takuig  ducj  proper,  and 
reaivmable  means  and  care  to  pvevent  any  person  from  ig- 
Dorantly  and  unirittingly  treading  upon  the  wire,  and 
causing  it  to  be  let  off. 

The  J^ih  count  x;harged,  that  the  wires  were  conceal- 
ed ai»d  impeae^ilible ;  that  the  defendant  had  taken  no 
means  or  lurecaution  whatsoever  to  prevent  persons*  from 
treading. on  them  .through  ignorance  that  they  were  so 
set;  and  that  the  defendant  wrongfiiUy  permitted  the 
plaintiff,  in  entering  into  and  proceeding  in  the  said  last- 
mentioned  ground,  ito  ;tvead  upon  the  said  wire,  so  con- 
cealed and  impeoceptible  and  unknown  to  the  plaintiff. 

The  sitfih  count  charged  the  defendant  with  setting  a 
.gun  iqwn  eerlaia  other  land  of  the  defendant,  and  alleged 
the  brcisch  of  duty,  in  haying  taken  no  means  or  precaution 
whajtever  to. prevent  persons  .from  treading  on  the  wire, 
And  having  wroogfoUy  and  injuriousfy  pemuttedthe  plain- 
tiff«  in  entering  intx>  and  i^oeeediog  in  the  said  last-men- 
tioned garden,  to  tread  upon  the  wiie. 

At  the  tridl,;  before  the^Lotd  Chief  Justice,  at  the  Bristol 
Assises,  in  the  year  IflSd,  a  verdict  was  taken  for  the 
plaintiff,  by  consent,  damages  SOl.g  subject  to  a  casere^ 
served,  with  Hberty<>to  either  parly  to  turn  it  into  a  spe- 
cial verdict    The  facts  of  the  case  were  as  follows: — 

^  Before  and  at  the  time  of  the  plaintiff's  sustaining  the 
injury  complained  of,  the  defendant  rented  and  occupied  a 
walled  garden,  in  the  parishof  SuBkUip  Sf  lA.  James ^  in  the 
.county^of  Qlmicester,  in  which  be  grew  valuable  flower- 
roots,  and  particularly  tulips  of  the  choicest  and  most  ex- 
pensive desoriptien* 

'^  The  garden  was  aithe  distance  of  nearly  a  mile  from 
-the  -defendant's  idwelling4iouse)  and  above  one  hundred 
yards  from*  the*  road,  and  was  in  a^  place  called  die  '•  Nur- 
sery.'   In  it  there  was  a  summcAr^hottsei  consiBting  of  a 
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1828.  single  room,  in  which  the  defendant  and  his  wife,  some 
considerable  time  before,  had  slept,  and  intended  in  a  few 
days  after  the  accident  again  to  have  slept,  for  the  greater 
protection  of  their  property.  The  garden,  which  was 
rectangular,  was  surrounded  with  a  wall,  by  which  it  was 
separated,  on  the  south,  from  a  foot- way  up  to  some 
houses;  on  the  east  and  west  from  other  gardens ;  and,  on 
the  north,  from  a  field  which  had  no  path  through  it,  and 
was  itself  fenced  against  the  highway,  at  a  considerable  dis- 
tance from  the  garden,  by  a  wall.  c 

"  On  the  north  side  of  the  garden,  the  wall  adjoming 
the  field  was  seven  or  eight  feet  high:  the  otheir  walls 
were  somewhat  lower.  The  garden  vr^  entered  by  a 
door  in  the  wall.  The  defendant  had  been,  shortly  be- 
fore the  accident,  robbed  of  flowers  and  roots,  from  hb 
garden,  to  the  value  of  20L  and  upwards;  m  consequence 
of  which,  for  the  protection  of  his  property,  with  the 
assistance  of  another  man,  he  placed  in  the  garden  a 
spring-gun,  the  wires  connected  with  which  were  rnadi^  to 
pass  from  the  door-way  of  the  summer-house  to  some  tu- 
iip-beds,  at  the  height  of  about  fifteen  inches  from  the 
ground,  and  across  three  or  four  of  the  garden  paths; 
^A^hich  wires  were  visible  from  all  parts  of  the  garden  wall; 
but  it  was  admitted  by  the  defendant,  that  the'  plaintifFbad 
not  seen  them,  and  that  he  had  no  notice  of  the  spring- 
gun  and  the  wires  being  there ;  and  that  the  plaintifi^  had 
gone  into  the  garden  for  an  innocent  purpose,  to  get  out  a 
pea-fowl  that  had  strayed. 

*'  A  witness,  to  whom  the  defendant  mentioned  the 
fact  of  his  having  been  robbed,  and  of  his  having  set  a 
spring-gun,  proved  that  he  had  asked  the  defendant  if  he 
had  put  up  a  notice  of  such  gun  being  set;  to  which  the 
defendant  answered,  that  '  he  did  not  conceive  thAt  there 
was  any  law  to  oblige  him  to  do  so.'  And  tiie  defendant 
desired  such  person  not  to  mention  to  any  one  that  the 
gun  WAS  set,  '  least  the  villain  should  not  be  detected.* 
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The  defendant  stated  to  the  same  person^  that  the  garden  1838. 
was  very  secure,  and  that  he  and  his  wife  were  going  to 
sleep  in  the  summer-house  in  a  few  days«  No  notice  was 
given  of  the  spring-gun  being  placed  in  the  garden ;  and, 
before  the  accident  in  question  occurred,  another  person^ 
to  whom  the  defendant  mentioned  the  fact  of  his  garden 
having  been  robbed  of  roots  to  the  value  of  ^/.,  and  to 
whom  be  stated  his  intention  of  setting  a  spring-gun., 
proved,  that  he  had  told  the  defendant  that  he  considered 
it  proper  that  a  board  should  be  put  up,  but  that  he  could 
not  give  an  opinion  as  to  the  law ;  and  the  witness  did  not 
recollect  what  the  defendant  had  said  in  answer. 

f  On  the  21st  Ma/reh^  between  the  hours  of  six  and 
seven  in  the  afternoon,  it  being  then  light,  a  pea*hen  be- 
longing to  a  Mr.  Morgan i  who  occupied  a  house  in  the 
neighbourhood,  had  escaped,  and,  after  flying  across  the 
field  above-mentioned,  alighted  in  the  defendant's  garden. 
A  female  servant  of  the  owner  of  the  bird,  was  in  pursuit 
of  it,  and  the  plaintiff,  a  boy  of  the  age  of  nineteen  years, 
seeing  her  in  distress  from  the  fear  of  losing  the  bird,  said 
he  would  go  after  it  for  her.  He  accordingly  got  upon  the 
wall  at  the  back  of  the  garden,  next  to  the  field,  and,  hav- 
ing called  out  two  or  three  tmi^s,  to  ascertain  whether 
any  person 'was  in  the  garden,  and  waiting  a  short  space 
of  time  without  receiving  any  answer,  jumped  down  into 
the  garden.  The  bird  took  shelter  near  the  summer- 
house;  and  the  boy's  foot  coming  in  contact  with  one  of 
the  wires,  close  to  the  spot  where  the  gun  was  set,  it  was 
thereby  discharged,  and  a  great  part  of  its  contents,  con- 
sisting of  large  swan  shot,  was  lodged  in  and  about  his 
knee*joint,  and  caused  a  severe  wound.** 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover:  if  so,  the  verdict  to 
stand ;  otherwise,  a  nonsuit  to  be  entered. 

Mr.  Serjeant  Wilde. — The  plaintiff  is  entitled  to  re- 
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1828.  cover^  as  well  on  the  facts  stated  in  the  eaae,  a»  on  the 
general  principles  of  law.  No  individual  lias  &  right  to 
protect  his  property  by  administering  punishiiieB^  bymmf 
of  example.  The  inflicdon  of  punishment  i»  Smt  die  law. 
If  the  object  of  a  party,  in  placing  a  8pfing-gttn»  be  not 
the  prevention  of  a  trespass  or  felony^  bet  the  punisbnent 
of  an  offence  when  committed j  it  is  an  ilkgal  aot*  No  pei^ 
son  can  intentionally  produce  an  injury  to  another  ia  hm  ab- 
sence, which,  if  present,  he  could  not  be  ^stifled  in  doii^; 
and  if  a  man  place  a  dangerous  mieurhine  or  inatrumeHl  lor 
the  purpose  of  protecting  his  property^  knowing  how  it 
will  operate  in  his  absencoj  he  is  equally  anawerajbie  for  a 
consequent  injury  as  though  he  w^re  present,  and  was  the 
directing  or  moving  agent.  No  one,  even  to  prevent  a  fe- 
lony, can  inflict  a  greater  injury  than  is  necessary  ^r  the 
purpose  of  apprehending  the  offender,  in  order  Ihet  be 
may  be  prosecuted  according  to  law ;  and  extreme  Ttolenee 
cannot  be  resorted  to  in  the  first  instance.  A  mere  tsei^ 
passer  cannot  be  apprehended;  at  aS  events,  he  caanQt  be 
exposed  to  the  infliction  of  wounds  which  may  produce 
death;  and  an  individual,  by  withholding  his  presence, 
cannot  increase  the  danger  of  the  party  trespassing.  The 
facts  of  this  case  distinguish  it  altogether  from  those  of 
Deane  v.  Clayton  (a),  and  Ilott  v.  WiUcea  (A).  Lord  Chief 
Justice  Dallas » in  Deane  \.  Clayion^  said(c):  ''  One  other 
point  only  remains,  before  I  come  to  the  question  itself,  whiefa 
is,  how  far  the  present  decision  will  apply  to  measures  that 
^^y*  hy  direct  operation  or  necessary  consequence,  affect 
human  life.  As  to  this,  I  will  only  observe,  siich  cases 
seem  to  me  to  depend  on  different  grounds ;  the  law  dis- 
tinguishing, to  many  and  most  essential  purposes^  between 
property  and  the  life  of  man;  and  to  the  fietcta  of  this  case 
only  my  present  opinion  is  intended  to  apply :"  and  Mr. 

(fl)  2  Marsh.  577;   S.  C.  1  B.  (6)  3  Barn.  &  Aid.  304. 

Moore,  203',  7  Taunt.  489.  (c)  I  B.  Moore,  230. 
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Justice Burr^ygh  said  (a):-  **  lutcktkm  to  cause  the  injury  ^  ^^^• 
is  not  the  governing  Mature  in  cases  of  (what  is  ordinarily 
called)  ttttisancei  although  it  may,  ia  many  cases  of  the  kind, 
be  aift  important  fact.  If  the  thing  be  done,  and  the  injury 
to  imother^s  rights  be  die  consequence,  the  law  will,  if  ne- 
cessary, supply  the  intention.  But  I  conceive  that  express 
intention  may  make  that  act  in  some  cases  unlawful  in  the 
beginmng.''  In  Ilctt  v.  Wilkes,  Lord  Chief  Justice  Abbott 
9aid  (b)  I  "  We  are  not  caUed  upon  in  this  case  to  decide  the 
general  question,  whether  a  trespasser  sustaining  an  in- 
jury from  a  btient  engine  of  mischief,  pkced  in  a  wood  or 
grounds  where  he  had  no  reason  to  apprehend  personal 
dimger,  may  or  may  not  maintain  an  action.*'  Here,  the  de- 
fendant did  not  place  the  gun  to  operate  by  way  of  terror  or 
caution,  but  expressly  to  inflict  an  injury  which  it  was  not 
competent  to  him  by  law  to  inflict;  and  although  his  ulti- 
mate object  might  be  to  protect  his  property,  yet  he  did  all  in 
bis  power  to  conceal  the  fact  of  the  gun  being  set.  His 
primary  intent,  however,  was  to  injure,  as  he  desired  a  per- 
son to  whom  he  spoke  of  it,  not  to  mention  to  any  one  that 
the  gun  was  set, ''  least  the  villain  should  not  be  detected.'* 
His  object,  therefore,  was,  not  only  to  detect,  but  to  punish. 
Humanity  requires  that  persons  should  be  put  on  their 
guard ;  and  notice  should  have  been  given  that  the  gun  was 
set  in  the  garden,  particularly  as  it  was  merely  placed  there 
to  protect  property,  and  not  persons.  The  plaintiff  had  no 
reason  to  apprehend  personal  danger ;  nor  was  there  an 
appearance  of  any  thing  calculated  to  arouse  caution,  or  to 
create  alarm.  The  gun  offered  no  impediment  or  resist- 
ance to  the  commission  of  the  trespass ;  and  the  plaintiff 
might  have  been  in  the  act  of  retiring  before  it  was  dis- 
charged. In  Jhti  V.  Wilkes^  Mr.  Justice  Holroyd  said  (c) : 
**  If,  indeed,  a  party  who  had  no  notice,  bad  gone  into  the 
grounds,  although  he  would  be  a  trespasser,  the  act  of  firing 

(«i)  I  B.  Moore,  21 1.         (6)  3  Barn.  &  Aid.  308.         (0  Id.  315. 


614  I    OASfiS'IN  £A9T£RT£Klf| 

18^.^      off  the  gun  by  treading  accidentidly  on  the  vires»  would 
not,  in  consequence  of  those  wires  being  latent^  be  const* 
d^ted  his  own  act;  but  he  would  be  a  mere  instmnient  tif 
producing  that  which  resulted  from  a  prior  act  done  by 
another*"    Here«  it  is  quite  clear  that  the  plaintiflT  was  a 
mere  trespasser.    His  intent  in  entering  the  garden  was  in^ 
nccent;  and,  even  had  it  been  otherwise,  he  could  aftjnoAt 
only  have  been  guilty  of  a  misdemeanori  under  the*  statute 
43  Eliz,  c.*,7.    Besides,  the  gun  was  set  in  the  day-time;  and 
a  party  cannot  be  justified  in  placing  an  instrument  of  death 
in  his  grounds,  for  the  mere  purpose  of  preventing  a 
trespass  on  his  property.     If  the  defendant  bad  been^  in 
the  garden  at  the  time  the  plaintiff  entered,) :  be  would 
have  been  bound  to  caution  him;  and  it  therefare  fiiUowc 
fbat,  being';ab8cnt,  he  should  have  givto  some  notice  that 
the  gun  was^'  set.     Lord  Chief  Justice  Best ^  in  IMi  v. 
Wilkesy  said  (a),    "  Humanity  requires  that  the  fullest 
notice  possible  should  be  given,  and  the  law  of  Emg* 
land  will  not  sanction  what  is  inconsistent  with  humani* 
ty."    Again,  said  his  Lordship (i):  **The  prevention  of 
intrusion  upon  property  is  a  right  essential  to  it;  and 
every  proprietor  is  allowed  to  use  the  force  that  is  ab$<h 
lutely  necessary  to  vindicate  it.     If  he  uses  more  force 
than  is  absolutely  necessary,  be  renders  himself  responsi- 
ble  for  all  the  consequences  of  the  excess."    Lord  Coke^ 
in  his  Second  Institute  (c),  lays  down  a  general  principle^ 
and  takes  a  distinction  between  the  defence  of  the  per* 
son  and  the  defence  of  property,  thus:  **  There  is  alsd 
another  diversity  between  an  appeal  of  mayhem,  or  an  ae* 
tion  of  trespass  for  wounding,  or  mannas  of  life  and  mem- 
ber;  and  an  action  of  trespass  of  assault  and  battery  for  a 
man  in  defence,  or  for  the  preservation,  of  his  possession  of 
lands  or  goods;  for,  in  that  case,  he  may  justify  an  assault 
and  battery ;  but  he  cannot  justify  either  mayheming,  or 

(«)  3  Barn.  &  Aid.  319.  (6)  Id.  317.  (c)  Page  316. 
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Wounding,  or  mannas  of  life  and  member ;  and  so  note  a  di**  l^^* 
versity  between  the  defence  of  his  person  and  the  defence 
of  his  possession  or  goods."  In  East  V  Pleas  of  the 
Cr(mti{a)f  it  is  said^  that,  to  justify  homicide,  or  kiUingi 
*' there  must  be  a,  felony  intended;  for  if  one  come  to 
beat  another,  or  to  take  his  goods,  merely  as  a  trespasser; 
tbongh  the  owner  may  justify  the  beating  of  him  so  far  as 
to  make  him  desist,  yet,  if  he  kill  him,  it  b  manslaugh^ 
ter:  but,  if  the  other  had  come  to  rob  him,  or  take  his 
goods  as  a  felon,  and  were  killed  in  the  attempt,  it  would 
be  juatifiable  in  self-defence.".  *'  But  (6),  where  the  tres- 
pass is  bardy  against  the  property  of  another,  the  law 
does  not  admit  the  force  of  the  provocation  su£Bcient  to 
warhaatthe  owner  in  making  use  of  any  deadly  or  dan* 
getous  weapon.  As,  if,  upon  sight  of  one  breaking  his 
hedges,  the  owner  take  up  an  hedge-stake,  and  knock  him 
on  the  head  and  kill  him,  this  would  be  murder;  because 
it  was  an  act  of  violence  much  beyond  the  proportion  of 
provocation.  And  still  more,  where  such  or  the  like  vio- 
lence is  used  after  the  party  has  desisted  from  the  tres- 
pass. But,  if  the  beating  were  with  an  instrument  or  in 
a  manner  not  tikely  to  kill,  it  would  only  amount  to  man- 
slaughter: and  it  is  even  lawful  to  exert  such  force  against 
a  trespasser,  who  comes  without  any  colour  to  take  the 
goods  of  another,  as  is  necessary  to  make  him  desist;**  and 
Regima  v.  Mawgridge  (c)  is  refered  to  in  support  of  that 
position.  In  Hale's  Pleas  of  the  Crown  (rf),  it  is  laid 
down,  that,  **  if  ^.  comes  into  the  wood  of  jB.,  and  pulls  his 
hedges  or  cuts  his  wood,  and  B.  beats  him,  whereof  he 
dies,  this  is  manslaughter;  because,  though  it  was  not 
lawful  for  A.  to  cut  the  wood,  it  was  not  lawful  for  B.  to 
beat  him,  but,  either  to  bring  him  to  a  Justice  of  Peace,  or 

(a)  Vol.  1 ,  p.  272.  (e>  1  Kslynge,  132. 

(6)  Id.  288.  W  Vol.  1, 473. 


.  1698.  /piamh^ktm.odierwise  aoaoidiogto la««*'  Again  (ja),  ^'  bow, 
fOOi^cffiuof  &k>iueai«  >  aa  thevc  is  a  difference  betiieeatbciQ 
«nA  .^espavaeai  aot  there  is  a  diffeve^pe  among  tbem- 
.«/slvea  inirdatipa  to  tbet  pomt  of  ««  defendendo.^  If « idki 
eomei  to  take  my  goods  as  a  trespaasery  I  may  jastiiy 
the  beating  of  htm  in  defence  of  my  goods;  hat  if i'iikill 
kkn^  it  is  maaslaiighter^  but  if  a  man  godms  tO'i^ob>me» 
«r  take  my  goods  as  a  fek>n»  and  in  nqgi  iiesislonee  of 
Us  attempt  I  kill  him,  it  is  me.  defendesffdo  air  leas^,  aiid  in 
some  cases  not  so  much."  It  therefore  fiaUows,  and  'nmy  h^ 
laid  down  as  a  general  furinciple^  that*  whece  a.pevtjt|  asa 
trespasser,  offers  a  degm  of  it^istance  intiie  first  instence, 
#  man  osay  exercise  a  necessary  degree  of  finrce^in  oidev  to 
Make  him  desist;  but  such  force  must  be  progrebsii^j  ac* 
cording  to  the  conduct  or  obstinacy  of  the  offmder;  and 
eiren  if  a  party  had  been  guilty  of  the  highest  offence  that 
eould  have  been  committed,  in  a  ease^  of  this  nature^  'tis., 
the  stealing  of  roota  in  the  garden,  the  defendant  would 
not  haine  been  justified  in  unng  an  instrument  of  death, 
even  had  he  been  present^  and^  as  Lord,  Chief  Justice 
Dcdias  said,,  in  I>ean^  v.  Ciiaytfa»(&),  *'  that  which  it  is 
unlawful  to  do  by  direct  means,  it  is  equally  unlawfiil  to  do 
by  indirect  means."  ^^Isit  illegal,"  a^ed  hisLordship,  "  to 
fJace  spikes  or  glass  upon  a  vra&l — and,  if  a  party  climb- 
ing over  be  thereby  wounded  or  cut,  can  he  bring  api  ac- 
tion i  And  yet  if  I  were  to  see  a  trespasser  coming  down  my 
area,  or  getting  over  the  gajrden  wall,  I  could  not  drive  the 
spike  into  his  hand,  or  cut  him  with  the  glass."  In  such  a 
case,  spikes  or  glass  would  offer  a  resistance  at  the  moment 
of  entering,  and  might  be  $een.  Here,  however,  the  gun 
was  not  visible;  and  if  the  defendant  had  been  in  the 
garden,  and  had  diachnrged  it  at  the  plaintiff  and  kiUed 
him,  he  would  have  been  guilty  of  the  crime  of  nmrder. 

(«)M.486.  (fc)  1  B.  Moow,  233. 
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The  act  of  oonbealmeiit  was  ecmtMrf  t»  htfcftainiy,  <  kiid  to 
Ibe  ccnmon  ieeliiigs  of  naluie,  A  pay ty  lra«piia«kig^'  or 
eren  enteiMg  a  gardeift  with  a  Monious  iotenti  riKi^M  at 
att  eT€nt8  kove  wBeming;  There  m  a  dianifefiJt  dittinettoii 
between  Ae>case  af  a  ipriBg-gum  set  for  the  protection  of 
a  tnBii*8  kouse  or  person  horn  nightly  intrudetBf  agaimt 
whom  he  wight  be  mable  to  ofibr  any  other  efibctual  re^ 
aistaiiee  t  and  that  of  one  pheed  fiMr  the  mere  pvotcMtion  of 
property.  A  party  most  rely  en- the  h^m  of  his  oonntry  fer 
proteedonj  and  onmot  be  penmtted  to  pntefanae  his  eeenyity 
by  inflicting  bodily  iiifuty  on  animpmdent  or  nnwary  transk. 
gtessor  <m  trcspasacr;  nor  can  a  man  be  aHowedte  do  that 
which  is  ineorisistent  widi  hnmanity,  or  to  do  dutt  indi- 
vccUy  whick  it  ia  net  kwfiil  for  him  to  do^  directly.  On 
these  greoide  tke  phintiff  f»  entitled  to  juc^ent. 

Mr.  Serjeant  Mereweiker,  eimirdk-^lt  h^  been  cor>- 
tended,  that  the  plaintiff  h  entitled  to  recorer  on  th^ 
facts  stated  in  d&ia  case»  aa  wdl  an  en  general  principles 
of  law.  Two  propositioiiay  hoiteTeri  may  be  deduced  from 
the  latter,  which  witt  comititatld  a  good  defence  to  this  ac- 
tion ;^r#^,  the  defoidant's  right  to  Adopt  measures  for 
the  protection  of  his  property  daring  hia  absence;  and 
secondly,  that  a  wrong-doer  cannot  be  ctetitled  to  recover 
compensation  for  any  injury  occasioned  by  his  own  un- 
lawfiil  act*  Although  it  has  been  soidi  that  a  party  is  not 
justified  in  inflicting  punishment  en  another,  as  that  is 
the  pro<nnce  of  the  law }  and  that  a  man  cannot  do  that 
indirectly 9  which  he  is  not  justified  in  doing  directly ;  yet, 
it  is  quite  dear,  that  it  is  lawful  to  restate  trespass.  The  de* 
fendani  did  not  intend  to  punidi  a  ^arty  entering  his  gar- 
d^i ;  but  to  protect  his  property  there  by  the  detection  of 
the  ofienden  Hie  object,  tberefere,  "Was  to  preten t,  rather 
than  to  punish.  It  has  been  assumed,  in  the  argument  for 
the  plaintiff^  that  tiie  defendant  wAS  a  wrong^loer,  as  be 
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182^.        had  voluntarily  absented  himself  from  the  garden  after  the 
^"T"'     '       gun  was  set ;  and  that,  if  he  had  been  present,  he  would  not 
V.  have  been  justified  in  discharging  it  at  the  plaintiff.     The 

absence  of  the  defendant  might  have  been  merely  tempor- 
ary, or  in  the  course  of  his  necessary  avocations;  and,  as 
the  garden  was  at  the  distance  of  nearly  a  mile  from  his 
house,  he  was  justified  in  endeavouring  to  protect  his  pro- 
perty therein  during  such  absence,  by  means  which  he 
would  not  have  been  warranted  in  resorting  to  had  he  been 
present.  An  inclosed  or  walled  garden  cannot  be  compar- 
ed to  a  wood  or  open  field ;  and,  as  the  defendant's  property 
in  the  garden  had  been  previously  plundered,  he  was  in- 
duced to  resort  to  means  to  protect  it  in  future,  by  the  de- 
tection of  the  party  ofiTending.  In  Deane  v.  Clayion^ 
Lord  Chief  Justice  Gibbs  was  clearly  of  opinion  that  a 
person  had  a  right  to  protect  his  property  against  a  tres- 
passer or  agressor,  for  he  said  (a) :  '*  As  far  at  least  as  civil 
rights  are  concerned, every  man  may  guard  his  own  land  from 
encroachments,  by  any  means  he  pleases,  provided  he  does 
not  thereby  invade  or  interfere  with  the  legal  rights  of  others. 
It  is  the  rights  of  others,  and  not  their  security  against  the 
consequences  of  wrongs,  that  I  am  bound  to  regard."  In 
Ilott  V.  Wilkes^  Mr.  Justice  Bayley  said  (6) :  "  It  lias 
been  said  that  these  guns  were  wrongfully  and  unlawfully 
placed  in  the  wood.  Now,  let  us  enquire  whether  it  was 
unlawful  or  not.  One  of  the  tests  of  trying  that  question  is 
this, — does  the  law  punish  a  man  for  the  mere  act  of  putting 
these  instruments  upon  his  own  premises  ? — is  he  indict- 
able for  it? — for  that  is  the  criterion  by  which  we  are  to 
judge  of  the  legality  of  this  act.  If  it  cannot  be  shewn 
that  it  is  an  unlawful  act  to  set  these  spring-guns,  it 
seems  to  me  that  the  defendant  was  at  liberty  to  do  it." 
Here,  the  plaintiff  was  clearly  committing  a  trespass  at  the 

(a)  1  B.  Moore,  241.  (6)  3  Barn.  &  Aid.  311. 
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time  he  received  the  injury.  He  was,  therefor^y  a  wrong- 
doer^ and  it  is  a  well  known  maxim,  that  commodum  ex 
inj^uHd  sud  nemo  habere  debet  (a) ;  so  it  is  an  established  o. 

principle  of  law^  that  jus  ex  injurid  non  oritur.  But  it 
has  been  said^  that,  if  the  defendant  had  been  present^  he 
could  not  have  used  force  without  previous  notice ;  that  only 
necessary  force  can  be  used  to  prevent  a  trespass  or  repel  a 
trespasser;  and  that,  in  the  case  of  an  illegal  entry,  the  tres- 
passer must  be  requested  to  depart  before  violence  can  be 
resorted  to;  and  even  then,  that  a  wounding  could  not  be 
justified.  A  distinction  has  been  taken  between  a  felony 
and  a  trespass.  In  the  latter  case,  a  party  present,  who 
sees  an  act  of  trespass  committed  on  his  property,  may 
repress  it  and  oppose  the  trespasser  with  force,  provid- 
ed he  do  not  go  beyond  what  the  occasion  requires,  as 
he  cannot  take  the  law  into  his  own  hands.  But  here,  the 
defendant's  property  was  at  a  distance  from  his  dwell- 
ing, and  he  had  a  right  to  secure  it  in  his  absence, 
against  a  party  coming  to  invade  it.  Although  it  has  been 
said,  that  humanity  required  some  notice  to  be  given 
that  the  gim  was  set,  yet  there  is  no  decision  which  goes 
the  length  of  shewing,  that  such  notice  is  necessary.  In 
Ilott  V.  Wilkes,  the  party  trespassing  knew  that  there 
were  spring-guns  in  the  wood ;  but  that  case  did  not  decide 
that  the  defendant  was  bound  to  give  notice,  and  Mr. 
Justice  Holroi/d  there  said  (6) :  "  A  party  who  enters  on  a 
place  as  a  trespasser,  with  full  knowledge  of  the  danger, 
is  himself  the  cause  of  the  mischief  that  ensues,  and  falls 
within  the  principle^of  law,  volenti  non  Jit  injuria.  If,  in- 
deed, the  defendant  had  been  present,  and  had  seen  a  tres- 
passer enter,  and  had  the  means  of  preventing  the  injury, 
and  had  not  done  all  in  his  power  to  prevent  it,  unques- 
tionably it  might  have  been  considered  as  proceeding  from 
his  own  act ;  but,  in  the  present  case,  he  was  absent,  and 

(a)  Jenkins's  Cent.  161.  (h)  3  Bam.  &  Aid.  314, 316. 


1898.  -IumI  not  ihe^teesBfl  of-A^eyting  tbe  misidikff;  ^and^ -there- 
fore, tbe  mwm  of  lamr,  that  a  man  cannot  do  that  indiieet- 
ly  which  he  cannot  do  directly,  is  net  applicable.*'  Al- 
though it  has  been  usual  to  give  notice  that  sprfaig-guiis 
or  man-traps  are  set  in  grounds,  yet  it  is  &x  mofori  earn* 
ield*  In  Brock  v.  Copetand  (a),  the  defendant,  a  carpenter, 
4cept  a  dog  for  the  protection  of  his  yard,  and  ^for  Aat 
-purpose  let  it  loose  at  night;  and  his  foreman  having  gene 
into  the  yard  ader  it  was  shut  up  for  the  nightj  waa  bitten; 
and  Lord  Kent/an  said,  **  that  every  man  liad^a  sight  :to 
keep  a  dog  for  the  protection  of  his  yard  OF4ioiise-i  -that 
the  dog  had  been  properly  let  loose,  andtheciojiiryrbad 
arisen  from  tbe  plaintiff's  own  fiudt,  in  incautiouafy  g(Hng 
into  the  defendant's  yard  after  it  bad-been  shut  up.".  There, 
the  dog  was  not  let  loose  for  the  purpose  of  protecting  the 
y^rd  from  persons  entering  to  coramil^  felony,  but'frMD  ties- 
7»a8sers  also.  There,  tog,  the  party  injured  was  not  a  tres- 
passer, but  the  defendant's  foreman ;  and  yet.  Lord  Ken- 
yon  ruled  that  the  actiw  would  not  lie.  If  broken  gkaa  be 
placed  on  a  wall,  or  spikes  behind  a  carriage,  for  the  protec- 
tion of  property,  a  party  thereby  reeeivii^  an  injury»  al- 
though by  night,  and  in  tbe  absence  of  notice,  couU  not  re- 
cover compensation  in  damages/or  such  ijc^ry,€romihe|iar- 
son  who  had  caused  the  glass  orspikes  to  be  so  placed.  The 
plaintiff  here  fans  allciged,  -  in  the  flrst  eolint  of  hia  declara- 
tion, that  it  was  the  duty  of  the  defendant  to  have  given 
notice  that  the  gun  was  set  in  the  garden*  It  must  be  ad- 
mitted, UMit,  if  it  were  unindosed,  or  if  persons  were  at 
liberty  to  resort  to  it -for  imiocent  purposes,  it  would  ha^e 
been  incumbent  ^on  him  to  exercise  an  ordinary  degree  of 
caution j  but,  here,  the  garden  waa  surrounded  by  a  Ugh 
waH,  and  tbe  i^ntiff  must  have  used  fierce  in  gettii^  over 
it.  The  wall  itself  was  sufficient  to  operate  as  a  notice,  and 
to  render  a  person  entering  awilful  intruder ;  and  it  is  found 

(a)  1  Esp.  Rep.  203. 
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as  a  fiioC  in  the  case,  dmttliewireft'MnimiinNnliiigwiA 
giRi  wen  visible  fron  Al  p«pts^  of  the  garden-#a1l.  That, 
therefore,  was  equivalent  to  adtaal  notice.  In  'Ihit  v. 
WHt$Sr  the  trespasser  did  not  know  the  particidar  place  in  - 
the  wood  where  the  guns  were  placed ;  and  here  the  gun  was 
only  intended  to  operate  during  the  ni^t.  Since  the  plain- 
tiff efidtained  the  injury,  to  recover  compensation  for  whtdi 
the  present  acdon  is  broaght,  the^tat  7&  8 Oro.4,  c.  18, 
wes-passed,  by  which  it  is  enacted,  that,  after  its  passfaig, 
persMs  setting  ^pring-tguns  shall  be  guilty  of  a  misdemea- 
nor, except  they  be  set  for  the  protection  of  dwelling- 
houses,  fimn  sunset  to  sunrise.  It  must  be,  therefore,  in- 
fef^edy  that  the  Legislature  dtought  the  aetting  such  in« 
strOments  to  be  legltl  befiH^  thatstatnte  was  passed.  In 
the  case  referved  to  by  Lord  KAiyon,  mBroci  v.-Copt^ 
land,  wlkere  tt  party  kept^a  nrisdiievous  bufl,  Aere  was 
a  right  of 'Way  over  file  dk>ie -in  which  it  was  kept;  aiitf, 
therefol«>  if  was  fa^that'sueh  party  was  answerable  for  any 
ii^ry  a  person  passing  through* th^  dosemightsustainftom 
it.  The  principle,  «Jd  uiere  iuo  uMHeiMn  nonbtdas,  shews 
that  a  man  is  not  to  make  any  Use  6f  liis  property  he  pleases, 
but  is  so  to  use  it  ais not  thereby  to  injuieOr  annoy  anoAer  in 
the  enjoymerit  of  bis  rigkis  otpf&petitf.  That,^  bowtever, 
does^  not  apply  to  the  ease  of  a  wfong-doer^'^a'party  ta- 
eroising  an  unlawful  or  uojustifiable^slaimi  ^«he  guh.in  this  - 
casewasnot  set  for  the  p^eventiimofu  ttiere  oi^dihary 
treapass,  as  it  required  no  anean  effi>rtto^gut  e^er  the  walK 
IxkBlffthe  w.Top/u$m{a),  the  defendant  dujg  pite^m  a  c^om- 
moil,  and  the  plaintiff's  mare  strajAng  ther^dn,  ieH  iritoone 
of  them  and  died ;  and  it  was  hekiy  <«hat>the  action  could 
not  be  aupported,  because  it  did  Uot  appear  thit  the  mare 
had  any  right  to  be  en  .the^  ootnmori.  -  Thut  case  is  far 
st^ponger  than  the  present,  M  tU^re  -thei^  was  Ho  netice, 
nor  was  there  any  wall  round  the^  pii'lnta^whidithe  mare 

(a)  Cro.  Jsc.  !58f  S,C.\  Bull.  N.  P.  7B. 
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1828.         felly  neither  was  it  in  inclosed  ground^  as  in  this  ease,  to 
^~^     '       enter  which  must  be  considered   as  a  wilful  tretpass. 

Bird 

V.  In  Deane  v.  Clayton,  Lord  Chief  Justice  DaUa»  lays 

down  the  true  distinction,  as  to  the  presence  or  absence  of  a 
party,  in  a  case  of  this  nature.   **  Presence,^'  sud  his  Lord- 
ship (a),  **  in  its  very  nature,  is  more  or  less  protecti<Hi ; 
absence  is  abandonment  and  dereliction  for  the  time. 
Presence  may  supply  means,  and  limit  what  it  aupiplies ; 
but  if,  during  absence,  property  can  only  be  protected  by 
such  means  as  may  be  resorted  to  in  the  case  of  preaeace, 
all  property  lying  open  to  inroad  can  have  no  protedioD, 
at  least  by  any  act  of  the  party  himself;  for,  to  say  tliat  he 
can  only  be  protected,  when  absent,  by  sQcii  means  aa  he 
could  use  if  present,  is  a  contradiction  in'  the  nature  of 
things.'^    On  the  grounds,  therefor^,  thai  the  defendant 
was  not  prohibited  by  law  from  setting  the  gun  in  his  ^ur- 
din  to  protect  his  property  therein  daring  hia  absence, 
an  das  the  plaintiff  was  clearly  a  trespfasser,  be  oaimot  be 
entitled  to  recover  in  this  action,  the  injury  he  sustain- 
ed having  arisen  from  his  own  unlawful  act 

Mr.  Serjeant  Wildey  in  reply.— Admitting  that  the  de- 
fendant had  a  qualified  right  to  set  the  gun  in  his  garden, 
still  he  IS  liable  in  a  civil  action,  for  an  injury  sustained  by  one 
who  had  no  previous  notice  that  it  was  placed  there.  In  Bott 
v.  Wilkes,  Mr.  Justice  Baylep  founded  his  opinion  <m  the 
circumstance,  that  the  pidntiff  had  notice  that  thei«  were 
spring-gunis  in  the  wood ;  for,  said  his  Lordship  (6),  «*  Al- 
though it  may  be  lawful  to  put  these  instruments  on  a 
man*s  own  ground,  yet,  as  they  are  calculated  to  produce 
great  bodily  injury  to  innocent  persons,  for  many  tres- 
passers are  comparatively  innocent  (which  is  the  case 
here),  it  is  necessary  to  give  as  much  notice  to  the  public 
as  you  can,  so  as  to  put  people  on  their  guard  against 

(a)  1 B  Moore,  233.  (A)  3  Bam.  &  Aid.  312. 


the  cUnger*  The  case  of  a  man  keeping  on  hit  own  pit-  1888. 
miaea  afomna  dog  or  buU^  U  to  a  certain, degree  analog- 
oiis  to  Ihiar  Suppose  such  a  person  were  to  give  a  notice^ 
that  in  lya  preaoiaes  there  is  a  furious  bull,  and  that  it  is 
dangerooa  for  any  person  to  enter^  and  a  wrong-doer,  who 
had  read  this  notice,  enters^  and  the  bull  attacks  him,  it  js 
clear  that  he  eould  maintain  no  action  for  the  consequences  of 
bis'eiwnact.''  And  A&.  Justice  ^o/roy<<  said  (a):  ''The.meie 
act'of  i^dng  spring-guns  in  a  man's  own  ground,  is  not  of 
itaelf  unlawftU*  It  is  not  an  indictable  offence;  nor. will  it 
aiibyeet  a  party  toan  a(clion,  unless  some  injurious  conse- 
quence  result  faom  it.  If  any  such  consequences  result, 
iC  may  perhaps  form  the  subject  of  an  action  :'*  and  his  Lord- 
shqi  afterwards  founded  bis  judgment  on  the  finct^.that 
the  plaiatiff  had  express  notice  that  the  guns  were  set  ip 
the  w6od.  Although  a  party  may  not  be. liable  to.^ 
indictment  lor  setting  spri9g-gUBs,  in,  his  inclosed  field,  ^ 
he  is  Uable  to  an actioaat  thasuitof  a  person.who  reccdvea 
an  injury  therefrom^  provided  b^liaa  giyen  no  notice  that 
they  were  placed  thfore*  Tb^maodip,  tic  uiere  iuo  ut.tdi" 
enum  non  kedas,  applies  most  forcibly  to  this  case.  A  man 
may  perhaps  dig  a  pit  on  his  pwn  land  and  leave  it  unfenced, 
and  if  the  catde  of  another  fall  ii?,  .h|S.  may  not  be  liable 
for  the  injury;  yet  he  is  not  justified  in  secretly  placing  a 
deadly  weapon  on  his  land,  to  wound  or  kill  a  trespasser* 
The  object  of  the  defendant  was,  that  the  gun  should  do  a 
serious  mischief  to  a  party  entering  his  garden ;  and  this 
moment  the  consequence  followed,  the.  iryured  person  had 
a  right  of  action.  In  Brock  v.  Copekmd,  the  dog  was  let 
loose  in  a  yard  attached  to  the  defendant's  dwelling-house 
to  protect  the  property  from  being  feloniously  taken.  Al- 
though, however,  the  defendant  may  .have  had  a  right  to  set 
a  spring-gun  in  his  garden,  yet  he  was  not  justified  in  supn 

(a)  3  Barn.  &  Aid.  314. 
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fftsmg  die  Bodee  of  in  facing  plirrii  there ;  md  he  not 


9.  that  Ik  did  SO, 'ka^AevasBAoddaol  be  detected.'    It 


if  eridcnt,  Aeiefaie,  that  the  gmiwas  Kt,  aot  far  die  por- 
poie  of  pfefentmg  a  tres|B9By  bat  of  iiiBicJaig  an  hijufy  on 
the  party  tre^aanng. 

Lord  Chief  Justice  Best.— I  »  of  opadon,  that  thk 
actjobis  laintainabie.  If  anj  ibingvhich  fieDlranineiD 
Iloit  T.  WUies  were  at  Tarianoe  vith  mjpresent  cqpinioiiy 
I  shoold  not  hesitate  to  retract  it;  bat  the  grooiid  od 
which  the  three  other  learned  Judges  of  the  Coort  of 
Kimg^s  Bemeh  proceeded  in  that  case,  appears  to  me  to 
be  dedsire  of  the  present.  I  pot  the  question  distinctly 
on  die  ground  that  the  plaintiff  had  notice  that  die  guns 
were  set.  On  that  grooiul  only  the  Court  held  that 
the  action  was  maintainaUe;  and  I  said:  ''It  camot  be 
unbiwful  to  set  spring-guns  in  an  indoeed  field,  at  a  dis- 
tance from  any  road,  ^▼ing  'vci  notice  that  they  are  set, 
as  to  render  it  in  the  highest  degree  probable  that  all 
persons  in  the  neighbourhood  must  know  that  they  are 
so  set"  Lord  Chief  Justice  Abbott  there  said  (a) :  '<  I  be- 
Here  that  many  persons  who  cause  engines  of  this  de- 
scription to  be  placed  in  their  grounds,  do  not  do  so 
with  the  intention  of  injuring  any  one,  but  really  beliCTe 
that  the  notices  they  give  of  such  engines  being  there 
will  prevent  any  injury  from  occurring,  and  that  no  per- 
son, who  sees  the  notice,  will  be  weak  and  foolish  enough  to 
expose  himself  to  the  perilous  consequences  likely  to  ensue 
from  his  trespass.  In  this  case,  it  is  found  by  the  Jury,  that 
the  plaintiff  actually  knew  that  spring-guns  were  set  in 
this  wood.  Considering  the  present  action  merely  on  the 
ground  of  notice^  and  leaving  untouched  the  general  ques- 
tion as  to  the  liability  incurred  by  placing  such  engines 

(«)3Barn.&Ald.309. 
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as  these,  where  no  notice  is  brought  home  to  the  party  in-  1828. 
jared,  I  am  of  opinion  that  this  action  cannot  be  maintained.'* 
And  Mr.  Justice  Bayley  said  {a) :  **  This  is  a  case  in  which 
the  plaintiff  Aadf  notice  that  there  were  spring-gmis  in  the 
wood.  It  is  not  necessary  to  give  notice  to  the  public 
that  guns  are  placed  in  such  particukr  spots  in  such  par- 
ticukr  fields;  for  that  would  deprive  the  property  of  the 
intended  protection.  It  is  suiRcient  for  a  party  generally 
to  say,  '  There  are  spring-guns  in  this  wood  ;*  and  if  ano- 
ther then  takes  upon  himself  to  go  into  the  wood,  knowing 
that  he  is  in  the  hazard  of  meeting  with  the  injury  which 
the  guns  are  calculated  to  produce,  it  seems  to  me  that  he 
does  it  at  his  peril,  and  must  take  the  consequences  of  his 
own  act.  The  maxim  of  law,  volenti  non  fit  injuria^  ap- 
plies; for  he  voluntarily  exposes  himself  to  the  mischief 
which  has  happened.  He  is  toldy  that,  if  he  goes  into  the 
wood,  he  will  run  a  particular  risk,  for  that  in  those  grounds 
there  are  spring-guns.  The  declaration  assumes  the 
law  to  be,  not  that  the  mere  act  of  placing  these  guns  in  a 
man*s  own  ground  is  illegal,  and  punishable  by  indictment, 
but  that  a  party  doing  that  act  may  be  liable  to  an  action, 
provided  he  does  not  take  the  due  and  proper  means,  by 
giving  notice,  to  prevent  the  injury  which  those  engines  are 
calculated  to  produce."  That  appears  to  me  to  be  deci- 
sive of  the  present  case.  The  language  of  Mr.  Justice 
Hohroyd  is  still  stronger.  He  said(i):  **  lam  of  opinion 
that  this  action  is  not  maintainable,  on  the  ground  that  the 
plaintiff  Aocf  notice  that  the  spring-guns  were  placed  in  the 
wood  in  question:  The  plainViff  entered  the  wood  "mihfutt 
notice  that  those  engines  were  placed  there,  and  with  the 
knowledge,  therefore,  that  the  danger  was  unavoidable. 
So  far  as  he  was  concerned,  the  cause  of  the  mischief  could 
not  be  considered  as  latent ;  and  the  act  of  letting  off  the 
gun,  which  was  the  consequence  of  his  treading  on  the 


{a)  3  Bam.  &  Aid.  31 1.  (6)  Id.  314, 316. 
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1828.        vire,  must  be  eonsidered  wholly  as  bis  act,  mid  not  the  act 
of  the  person  who  placed  the  gun  there  :*'  and  I  am  report- 
ed to  have  said  (a),  '^  Humanity  requires  that  t1^  fulUst 
notice  possible  should  be  given;  and  the  law  of  England 
will  not  sanction  what  is  inconsistent  with  humanity."     It 
has  been  said,  however,  in  the  argument  for  the  defepd- 
ant,  that  the  law  does  not  compel  a  party  to  do  many  ^^ 
which  humanity  may  require;  but  no  perspn  cf^.do  a 
thing  which  he  is  not  sanctioned  by  law  in  doing;  ajgtd.if 
he  do  an  illegal  act  by  which  an  individual  rec^ive^  /^in- 
jury, he  is  Uable  to  make  hima  compensatipo  in  ^lynpges. 
There  is  a  wide  distinction  between  the  omission  an4^  the 
commission  of  an  act*    If  the  law  would  not  reac^  a  party 
for  the  commission  of  an  act  which  Christianity  forbids*  fe- 
Ugion  and  morality,  which  have  ever  been  considered  its 
foundation,  would  no  longer  form  part  of  our  law.     The 
weak  are  not  to  suffer  by  the  oppression  of  the  strong. 
The  poor  are  protected  and  fed  from  the  pockets  of  the 
rich;  i9nd> although  die  bws  for  the  relief  and  mainten- 
ctfice  of  the  indigent  and  helpless  are  open  to  great  abuses, 
still  the  principles  on  which  they  are  foiinded  must  be  ap-^ 
proved  of.    They  are  calculated  to  afford  permanent  relief 
to  a  large  body  of  the  community,  who  must  otherwise  de- 
pend wholly  on  the  precarious  aid  of  charity  for  their  sup- 
port.    I  am  of  opinion,  that,  if  a  person  set  spring-guns 
in  his  grounds,  without  giving  any  notice,  he  is  guilty  of  a 
most  inhuman  act,  apd  that,  if  injurious  consequences  re- 
sult, the  ii^iured  party  is  entitled  to  redress  by  action.    Bat 
there  is  another  ground,  on  which  I  am  clearly  pf  opinion, 
that  this  action  may  be  maintained.     This  is  the  strongest 
case  that  c«^  possibly  be.  put  against  the  defendant*    He 
did  not  set  the  g^  with  w  intent  to  terrify  ox  alarin ;  fort 
when  he  w^s  asked  if  ^h^  ha^  put  up  a  notice,  he  answer- 
ed, that  he  ^id  nol  ^qnceiye  that  there  waa  any  law  ^ 

.      (tt)  ,9  Bam.  &  Aid.  319. 
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oblige  him  to  do  so,  and  desired  that  the  feet  of  the  jg^n  1888. 
being  set  might  not  be  mentioned  to  any  one,  '  least  th<6 
villain  should  not  be  detected.'  He,  therefore,  intended* 
that  the  gun  should  operate  against  whomsoever  might 
chance  to  enter  the  garden,  whether  he  were  a  mete 
trespasser,  or  a  person  entering  with  a  felomous  inM 
teiit;  and  that,  on  its  contents  being  discharged,  h6 
might  be  deprived  of  life  or  limb.  A  trap  might  have 
be6n'  placed,  by  which  a  trespasser  might  have  been 
secured;  but  the  defendant,  in  setting  the  gun,  medi«> 
fated  the  hifliction  of  a  serious  mischief,  which  accord- 
ingly ensued;  and,  as  he  resorted  to  a 'degree  of  tSo- 
ktice  which  he  was  not  justified  in  using  for  the  purpose 
of  preventing  a  mere  trespass,  he  must  be  held  liable.  I 
am  clearly  of  opinion,  that,  on  these  principlesi  and  more 
particularly  on  the  latter  ground,  this  action  is  maiii- 
tainable.  I  was  at  first  somewhat  perplexed  by  the  late 
act  of  Parliament.  If  it  had  been  prohibitory  only,  thefe 
would  have  been  great  weight  in  the  argument  raised  fbr 
the  defendant ;  because  a  new  prohibitory  law  is  the 
strongest  possible  evidence  to  she^,  that  ther^  was  no  pre- 
viously existing  law  against '  the  thing  or  act  prohibited. 
But,  on  looking  at  the  act,  it  will' be  found  that  it  prohibits 
the  setting  of  spring-guns,  either  with  or  without  notice  f^  and 
in  the  first  section,  it  is  enacted  and  declared^  that,  firom 
and  after  the  passing  of  the  act,  if  any  person  shall  set  a 
spring-gun  or  other  engine  calculated  to  destroy  human 
life,  or  inflict  grievous  bodily  harm,  he  shall  be  guilty  of  a 
misdemeanor.  The  statute,  therefore^  is  dedaratdry  its 
well  as  prohibitory,  enactiiig,  that,  although  notices  may 
be  giVen,  the  parties  shall  still  be  liabfe  to  a  misdemeanor; 
aird  virtually  declaring  that  it  Was  illegal  to  set  spring-guns 
Inthout  notice  before  the  act  was  passed :  and  the  only 
ei^c^ption  from  rendering  a  party  liable  to  a  prosecution  for 
a  misdemeanor  is,  in  cases  where  spring-guns  are  set  from 
sunset  to  sunrise  for  die  prote<5tion  of  dwelling-housesi  and 
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1828.        gins  or  traps  set  with  the  intent  of  destroying  vermin.-^ 
^"T"*  With  respect  to  the  case  of  Brock  v.  Copekmdt  Lord 

V.  Kenyan  there  held,  that  every  man  has  a  right  to  keep  a 

dog  for  the  protection  of  his  yard  or  house*  But  who  was 
the  party  injured  in  that  case?  The  foreman  of  the  defen- 
dant, a  carpenter,  who  let  loose  the  dog  in  hb  own  yard, 
which  he  had  an  unquestionable  right  to  do ;  and  if  a  tres- 
passer had  entered  and  had  been  bitten,  he  could  have 
maintained  no  action.  The  foremauj  from  his  being  daily 
employed  on  the  premises,  knew  that  the  dog  was  let  loose 
at  night;  and,  as  liord  i^i^yon  justly  observed,  it  was  the 
plaintiff's  own  fault,  in  incautiously  going  into  the  defen- 
dant's yard  after  it  had  been  shut  up ;  but  he  might  have 
gone  there  for  a  wrongful  purpose,  thinking,  that,  as  the 
dog  knew  him,  he  would  have  been  protected.  With  re- 
spect to  the  case  of  a  ferocious  bull,  adverted  to  by  Mr. 
Justice  Holroyd  in  llott  y.  Wilkes^  it  is  altogether  distin- 
guishable from  the  present ;  for,  if  a  man  cause  such  an 
animal  to  be  placed  in  a  field  where  there  is  a  public  foot- 
path, he  infringes  on  the  rights  of  the  public ;  and  if  any  in- 
jury be  done  by  the  bull  to  a  person  passing  through  the 
field,  the  owner  is  liable  to  an  action,  and  bound  to  compen- 
sate the  party  injured.  It  is  not  necessary  now  to  decide 
whether  the  owner  of  such  an  animal  would  be  liable,  in  case 
there  were  no  footpath  in  the  field.  Although  a  man  is  not 
bound  to  destroy  a  vicious  bull,  yet  he  must  keep,  him  in  a 
place  where  he  is  not  likely  to  do  mischief.  The  Ufe  of  the 
animal  is  to  be  preserved,  not  for  mischievous  purposes,  but 
for  the  renewal  of  his  species*  Here,  however,  the  gun  was 
set  by  the  defendant  with  a  wicked  intent,  and  for  the  ex- 
press purpose  of  doing  mischief.  With  respect  to  the 
right  of  a  party  to  place  logs  across  a  public  path,  or  dig 
a  ditch,  as  adverted  to  by  Lord  Chief  Justice  Dallas,  in 
delivering  his  judgment  in  Deane  v.  Clayton  (a),  it  must 

(a)  1  B.  Moore,  234. 
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be  obserred,  that  his  Lordship  put  it  on  these  grounds,  1896. 
firsts  that  the  owner  had  a  right  to  do  what  he  pleltsed  with 
his  own  land ;  and  next,  thatthe  party  sustaining  the  harm  or 
damage  had  no  right  to  be  there.  It  is  dear,  that  a  party 
.may  drain  his  own  land,  and  divide  it  as  he  thinks  fit.  For 
these  purposes  he  may  cut  ditches  and  raise  fences;  and 
if  a  person  fall  into  one  of  such  ditches,  he  must  take  the 
consequences,  as  the  owner  had  a  right  to  dig  it  for  the 
improvement  of  his  land.  In  the  case  of  Deane  v.  Clayianf 
I  was  one  of  the  counsel  for  the  pIainti£P;  and,  although  the 
Court  were  there  equally  divided  in  opinion,  I  am  strmigly 
inclined  to  follow  the  doctrine  there  held  by  my  brother 
JPetrk  and  my  brother  Burroughs  That  case,  however,  Is 
also  very  distinguishable  from  the  present.  There  the 
plaintiff's  dog  was  originally  hunting  in  a  woodland  where 
the  plaintiff  had  a  right  to  hunt  and  encourage  the  dog  to 
find  bis  game.  The  mischief  was  done  to  the  dog  in  an  ad^ 
joining  woodland  belonging  to  the  defendant;  and  the  only 

• 

division  between  <jie  two  woodlands  was  a  low  bank  or  moUnd 
of  earth,  not  being  a  sufficient  fence  to  prevent  dogs  from 
passing  from  the  one  to  the  other.  The  manner  in  which 
the  defendant,  and  the  owner  of  the  woodland  where  the 
plaintiff  was  sporting,  occupied  their  respective  proper- 
ties, was  evidence  of  a  consent  or  understanding  that  the 
enjoyment  should  be  mutual,  and  that  the  one  might  come 
and  hunt  in  the  wood  of  the  other  without  being  con- 
sidered as  a  trespasser.  And,  as  Mr.  Justice  Pen-k  there 
observed,  ^*  the  animal  only  followed  his  natural  bent, 
and  he  having  roused  a  hare,  and  pursued  her,  the  plaintiff 
endeavoured,  as  much  as  in  him  lay,  to  prevent  the  dog 
from  pursuing  the  hare,  but  was  unable  to  do  so."  The 
dog  was  impelled,  by  his  natural  instinct,  to  pursue  a 
hare  started  on  land  where  the  plaintiff  had  a  right  to 
sport,  and  there  was  no  sufficient  or  even  reasonable  boun- 
dary to  stop  the  animal  in  its  progress.  That  case,  there- 
fore, appears  to  me  to  be  entirely  out  of  the  question ; 


itM^t  ^at  of  fldtt  W  WUkm  U  ^  nuthdrfty  lo^  poinl^  Bat 
nH^'do'iibt^i^quire  atijr  autbcrrfiyi  for  I  groukid'ttiy  opinioki 
hi  tfab'^si^  ORthe  bfOod  piruScipIe,  that  it  is  attpinhtotim 
fli6t  to  itt  a  spring-guii  im  secresy,  with  intent 'to  iMitoh-or 
dcfteet'  a  nian  by  means  which  may  wornid  and  finable  im, 
orpethiaps  ev^  deprive  him  of  life.  That  appeal^  10  rae 
to  be  against  all  human  laws;  and  the  great^bjecu  of  tfae 
li^of  this  country  are,  to  preserve  morali^^^torettferce 
and  ihoulcate  the  exercise  of  hdmattrly,  and  toislipport^aad 
actstain  religion.  Uiid^r  all  the  citOumstaflttotb,  tbeteibre^I 
ahdof  opinion,  that  th^  d^ndanti-ift  l^i^'OAse  has-been 
guilty  of  a  criminal  tiegligence,  hi  noCliaviiig>'give«i^iiitiee 
that  the  gun  was  set  in  his  gardehf  and'dni^hiiicondnot 
vte  crossly  and  criminaUy  inhuman,  as,  when  «ar»Klof  the 
danger  that  in%fat  accrue,  he  desbed  tUe  pavty  :not  to 
ineiilioh  that  the  gunwas  set,  ^  least  the  villaimdioiild  not 
be'dete^^ted;'  v  -  .     .^.  ;■.  •  i.. 

Mr^JastlcePamc.^l  also  tihitfk  that  this  action  may  be 
maintained.  I  Still  adliere  to  the^  opimon  I  expressed 
in  die  oaee  of  Deanev*  Oknft4m,>  and^  with  which  my  bro- 
ther Burrough  concurred  $  bat  I  shall  at  present  confine 
ni3rself  to  the  &cte  before  tbe  Court.  As  to  whether  the  te« 
cemt '  stlitute  be  a  prohibitory  or  a  declaratory  act,  I  abstain 
from  giving  any  opinion,  as  we  are  not  now  called  on  to  de* 
oide  that  point.  It  certainly  is  a  new  law^  as  it  makes  the 
setting  of  spring*guns  trinnn'al,  whether  they  be  set  with  or 
without  notice,  exbept  for  the  pirotectioh  of  dwelKng-faouaet; 
and  then  they  may  only  be  set  frohi  sunset  to  sunrises  so 
that,  during  some  of  the  suinmer  months^  a  party  must  rise 
firom  his  bed,  at  two  or  three  in  the  morning,  to  Temove  the 
whre  from  the  lock.  The  gromid  on  which  I  fomud  my 
opinion,  is,  that  the  defendant  omitted  to  give  any  notice, 
and  expressed  a  desire  to  conceal  what  he  had  done.  In 
Ilott  V.  Wilieg,  the  whole'  Cburt,.  in  delivering  their  opin- 
ions, proceeded  on  the  ground  that  the  plaintiff  had  notice 
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that  guns  were  set  in  the  wood.  >  Lord  Chief  Ju8tke 
AbboU  coznittenced  his  judgment  by  saying :  **  W€l|pi^  not 
called  upon,  in  this  case^  to  decide  the  general  questiQqy, 
whether  a  trespasser  sustaining  an  injury  from  a  latent  ei^ 
gine  qS  mischief  placed  in  a  wood  or  in  grounds  wheire 
he  had  no  reason  to  apprehend  personal  danger^  may^ur 
may  not  maintain  an  action;"  and  he  concluded  by  sayii^g— * 
'^  Considering  the  present  ai^tioh  merely  on  the  ground  of 
nodoe^  aod  leating  imtouohed  the  generitl  question  as  to 
Ihe  liability  incurred  by  placing  subh  engines  as  tbese^ 
where  no  noiice  is  brought  home  to  the  party  injured,  I 
am  of  opinion  that  this  action  cannot  be  maintained*"  Al* 
though  in  Deane  ▼•  Clayton  thisre  was  a  notice  ;  yet  tbt* 
trespasser  was  a  dog,  so  that  the  notice  could  not  be  iqppltp* 
cable  to  hinu  It  has  been  said,  however,  that  the  law  do«iN 
not  require  a  notice  to  be  given ;  but,  in  Boit  v.  Wilted, 
the  Court  of  King^s  Bench  thought  a  notice  necessary ;  for 
Mr.  Justice  Bayley  there  said :  ''  Although  it  may  be  law- 
ful to  put  these  instruments  on  a  matn*s  own  ground ;  yeti  as 
they  are  calculated  to  produce  great  bodily  injury  to  innor 
cent  persons  (for  many  trespassers  are  comparatively  inno* 
cent),  it  is  necessary  to  give  as  much  notice  to  the  public  as 
you  can,  so  as  to  put  people  on  their  guard  against  the  dan* 
ger  :'*  and  my  Lord  Chief  Justice  said,  that  humanity  requir- 
ed that  ihefuUesi  notice  possible  should  be  given.  There  is 
one  case  which  is  precisely  in  point,  and  which  has  not 
been  adverted  to,  viz.  that  of  Jay  v.  Whttjieldf  tried  be- 
fore the  late  Lord  Chief  Baron  JticAards,  at  WestnUnsierp 
in  1817(a).  There,  the  plaintiff,  a  boy,  having  entered 
the  defendant's  premises  for  the  purpose  of  cutting  a  stick,  . 
was  shot  by  a  spring-gun,  for  which  injury  he  recovered 
iSOA  damages,  and  no  attempt  was  afterwards  made  to 
set  aside  that  verdict. 

Mr.  Justice  BuaRouou. — ^Wheoe  spring-guns,  or  other 


.-  J 


{a)  dBaro.&Aid.  d06,n. 
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1828.        IpAtrument^  of  a  like  naturej  are  set  in  gardens  or  in- 
"^_'    -^      closed  ^[rounds,  a  notice  is  necessary  to  be  given,  ac- 
0.  cording  to  the  common  understanding  of  mankind.     For- 

^^^^^  ■  9iierly  it, was  the  practice  for  the  crier  to  give  public  no- 
pp.tice  of  the  &ct  of  guns  being  set,  on  the  usual  market- 
4ay9;i  in  the  town  adjacent  to  the  place  where  they  were 
^et^  Bui;,  admitting  that  the  defendant  had  a  right  to  set 
the  g^n  in  hb  garden,  he  ought  to  have  acted  with  the 
greatest  care  and  caution ;  and,  although  he  might  have 
placed  it  there  for  the  purpose  of  protecting  his  proper- 
ty by  night,  be  should  hav^  removed  the  wires-  fyoqk  the 
trigger  during  the  day.  Thieves  who  break  into  premises 
with  a  felonious  intent,  generally  select  the  night  for  that 
purpose*  Here,  the  plaintiff  was  a  mere  trespasser  in  the 
day-dine,  and  yet  he  was  exposed  to  the  same  degree  of 
ganger  as  if  he  had  entered  the  garden  at  midnight,  and 
for  the  purpose  of  plunder.  If  the  defendant  had  been 
present  at  the  time  the  plaintiff  entered  the  garden,  he 
could  not  have  taken  him  into  custody,  or  detained  him. 
His  only  remedy  was  by  an  action  for  the  trespass.  He 
merely  entered  in  pursuit  of  a  bird  iiiiich  had  escaped, 
which  was  an  innocent  purpose.  I  still  adhere  to  the 
opinion  I  expressed  in  Deane  v.  Clayton^  viz.  that  a  per- 
son cannot  justify  doing  that  indirectfy  which  he  would 
not  have  been  warranted  in  doing  directly.  There  the 
question  was,  whether  it  was  lawful  to  set  dog-spears  in 
a  wood,  of  which  the  defendant  was  the  owner  and  occu- 
pier, and  which  adjoined  a  wood  in  the  occupation  of  a 
Mr.  Tawnsendf  and  was  divided  from  it  by  a  low  bank  or 
mound,  and  a  shallow  ditch,  not  bemg  a  sufficient  fence  to 
prevent  dogs  from  passing  from  the  one  wood  to  the  other. 
^  There  were  several  public  foot-paths  through  the  defend- 

ant's wood,  which  were  not  fenced  off;  and,  for  the  pre- 
servation of  hares  therein,  and  to  destroy  dogs  and  foxes 
that  might  come  in  pursuit  of  them,  the  defendant  caused 
iron  spikes,  sharp  at  each  ^d,  to  be  driven  into  several 
trees;  under  which  a  hare  might  pass  without  injury,  -but 
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a  dog,  in  pursuing  her,  would  be  liable  to  be  wounded  1928. 
or  killed.  The  defendant  had  caused  to  be  placed  on 
the  outside  of  the  wood,  notices  that  steel  traptj  &e^i 
were  set  therein;  and  the  plaintiff  was  sporting,  with  per- 
mission of  Mr.  Tawnsendf  in  his  wood ;  when  his  dog,  har^ 
ing  started  a  hare,  and  pursued  her  into  the  defendant's 
wood,  ran  against  one  of  the  spears  and  was  killed.  I  was 
of  opinion  that  the  defendant  was  not  justified  in  setting 
the  spears,  as  against  the  plaintiff  who  was  lawftilly  spott- 
ing in  the  adjoining  wood  by  the  permission  of  the  own- 
er, there  being  no  division  between  the  two  woods;  and  I 
assimilated  it  to  a  case  of  persons  having  common  of  vici« 
nage.  There,  too,  the  plaintiff  did  all  he  could  to  prevent 
his  dog  from  entering  the  defendant's  wood.  Here,  how- 
ever, the  defendant  not  only  gave  no  notice,  and  wilfull;^ 
abstained  from  doing  so,  but  used  every  endeavour  to 
suppress  the  fact  that  the  gun  was  set. 

Mr.  Justice  Gaseleb. — I  am  of  opinion  that  this  ques- 
tion is  set  at  rest  by  the  decbion  of  the  Court  of  King^s 
Bench f  in  Ilolt  v.  Wilkes. 

Poatea  to  the  plaintiff. 


Harris  and  Another  t;.  BeavAn. 

X  HIS  was  an  action  of  covenant  brought  to  recover  two  j^  eovenmt,  the 
quarters  of  a  year's  rent  reserved  by  an  indenture  of  lease,  ff^"^°"  *^' 
and  due  to  the  plaintiffs  as  devisees  of  one  Charles  Bar-  ^B.watteitedQi 
tholomew,  deceased,  one  of  the  lessors  in  the  lease  named;  moiety  of  certain 
and  also  to  recover  damages  for  non-repair  of  the  premises  SJarbyhi' ^iu 
demised,  pursuant  to  the  covenant  in  that  behalf.  ***  deviaed  them 

^  to  the  pUdntifi, 

atod  their  hdn, 
and  afterwards  died  mo  teued.    It  was  ii^ged  in  arrest  of  judgment,  Ibat  the  dedaration  did  not  con- 
tain any  sufficient  allegation  of  title  in  C.  B.,  the  devisor,  It  being  stated  merely  that  he  was  ttiud 
generally : — Held^  that  the  dedaration  was  sufficient  after  verdict. 


t  ■•  • 

Haaris 


Beavan. 
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The  ^rst  count  of  the  declaration  stated—**  That  one 
Ciafles  Bartholomew,  theretofore,  and  before  and  at  the 
^_ '.  v» .  '  time  of  the  making  of  the  indenture  therein-after  next  men- 
tioned, was  seised  of  and  in  certain  tenements,  with  the 
appurtenances,  to  wit,  one  undivided  moiety  or  half  part  of 
the  tenements  therein-after  next  mentioned,  with  this  ap- 
purtenances ;  and  being  so  seised,  theretofore,  to  wit«  oh  the 
9.^ih,  December,  1784,  by  a  certain  indenture,  made  be- 
tween the  said  Charles  Bartholomew  of  the  first  part,  one 
ArchdcM  Harris  of  the  second,  one  Eleanor  Harris  of 
the  third,  and  one  John  Paggett  of  the  fourth  part,  they, 
the  said  Charles,  ArchdaU,  and  Eleanor,  did  demise, 
lease,  and  to  farm  let,  unto  the  said  John  Paggett,  ceYtain 
tetnements,  with  the  appurtenances,  particularly  mentioned 
and  described  in  the  indenture,  to  hold  the  same,  with  the 
appurtenances,  to  Paggett,  bis  executors,  &c.,  for  the  term 
of  forty-five  years,  at  the  yearly  rent  of  40?.,  yielding  and 
paying  therefore,  yearly  and  every  year  during  the  said 
term,  unto  the  said  Charles  Bartholomew,  his  heirs  or  as- 
signsj  for  and  in  respect  of  the  said  one  moiety  or  half 
part  of  the  aforesaid  demised  premises,  the  yearly  rent  or 
sum  of  20/.  [then  followed  a  covenant  by  the  said  John 
Paggett  with  the  said  Chnrtes  Bartholomew,  his  heirs  and 
assigns,  to  pay  to  the  latter  the  yearly  reserved  rent  of 
20L,  for  and  in  respect  of  the  said  moiety  or  half  part  of 
the  said  premises,  during  the  said  term  of  forty-five  years 
by  the  indenture  demised  ;  and  also  a  covenant  by  Pag' 
geit  with  the  said  Charles,  ArchdaU,  and  Eleanor, 
their  heirs  and  assigns,  to  keep  the  demised  premises  in 
repair  during  the  term] :  by  virtue  of  which  demise  Pag- 
gett, afterwards,  to  wit,  on  &c.  aforesaid,  entered  into  and 
upon  all  a;nA  singular  the  said  demised  premises,  and  be- 
came and  was  possessed  thereof  for  the  said  term  so  to 
him  thereof  granted.**  The  plaintiffs  then  averred,  **  that, 
after  the  making  of  the  indenture,  and  during  the  term 
thereby  granted,  to  wit,  on  &c.,  all  the  estate,  right,  tide. 


•.  y 


Bbatak. 
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interest,  term  of  years  yet  to  come  and  unexpired^  prpper^         1B28. 
ty,  profitj  claim^  and  demand  whatsoever,  othimg^Paggett*  " 

of,  in,  and  to  the  said  demised  premises  theretofore  of  th^ 
said  Charles  Bartholomew,  by  assignment  thereof,  came 
to  and  vested  in  the  defendant;  whereupon  and  whereby 
he  entered  into  and  upon  all  and  singular  the  demisetl 
premises,  with  the  appurtenances,  and  became  and  was 
thereof  possessed,  and  continued  so  thereof  possessed 
from  thenceforth  hitherto :  and  that  the  said  Charles 
Bartholomew  being  so  seised  as  aforesaid,  theretofore, 
and.  in  the  life-time  of  the  said  Charles,  the  said  Elecf- 
nor  a,n(l  Afchdall  died;  and  that,  afterwards,  and  dur- 
ing the  said  term,  to  wit,  on  the  5th  January,  1822,  the 
said  Charles  made  and  published  his  will,  duly  attest- 
ed to  pass  real  estates,  and  thereby  gave  and  devised  the 
said  demised  premises  of  him  the  said  Charles,  to  the 
plaintiffs  and  their  heirs:  and  the  said  Charles,  after- 
wards, to  wit,  on  &c.,  died  so  seised  of  the  reversion  of 
and  in  the  said  dembed  premises  of  the  said  Charles,  with- 
out altering  his  will  as  to  his  ^aid  devise  of  the  said  demis- 
ed premises ;  whereupon  and  whereby  the^  plaiptiffs  be^ 
came  seised  of  the  said  reversion  of  and  in  the  deimised  prii- 
mises  :*'  and  the  plainUffs  further  said,  '^  that,  after  the  m^- 
ing  of  the  indentiure,  and  during  the  term  thereby  grant- 
ed, and  after  the  death  of  the  said  Charles^  and  after  the 
assignment,  and  whilst  the  defendant  was  so  possessed, 
and  while  the  plaintiffs  were  seised  of  the  reversion  as 
aforesaid,  to  wit,  on  &c,  the  sum  of  10/.  of  the  rent  afore- 
said, for  two  quarters  of  a  year  of  the  said  term,  then,  and 
since  the  death  of  the  said  Charles,  elap9ed,  became  and 
was  due  and  owing,  and  still  is  in  arrear  and  unpaid  to 
the  plaintiffs,  contrary  to  the  tenor  and  effect  of  the  in- 
denture, and  of  the  covenant  of  Paggett,  so  by  him  in  that 
behalf  made  as  aforesaid  :"  and  the  plai^itiffs  further  said, 
^*  that  the  defendant  did  not  nor  wpujd,  after  the  said  as- 
signment, and  after  the  death  of  the.  s^i4  Charles^  and 
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1BS6.  during  the  continuance  of  the  said  demise^  and  whilst  the 
defendant  was  so  possessed  of  the  demised  premises^  weD 
and  sufficiently  repair  the  same;  but^  on  the  tontrary 
thereof,  suffered  and  permitted  them  to  be  ruinous  and  out 
of  repair. 

The  defendant  pleaded,  firsi^  *'  that  the  indenture  in- 
the  declaration  mentioned  was  not  the  deed  of  the  said 
John  Paggett^^  Secondly^  **  that  all  the  estate,  &c.| 
of  Paggeti,  in  and  to  the  demised  premises  in  the  de- 
claration mentioned,  by  assignment  thereof  legally  made, 
did  not  come  to  and  vest  in  the  defendant.**  And  lastfy, 
'*  that  no  part  of  the  said  supposed  yearly  rent  of  40/.  in 
the  declaration  mentioned,  was  or  is  in  arrear  from  the 
defendant  to  the  plaintiffs."  On  these  pleas  issues  were 
joined. 

At  the  trial,  before  Mr.  Justice  Burroughs  at  Westnunster^ 
at  the  Sittings  after  the  last  MichaelnMS  Term,  the  Jury 
found  a  verdict  for  the  pliuntiffs — Damages,  670/. 


Mr.  Serjeant  Wilder  in  the  course  of  the  last  Term, 
moved  in  arrest  of  judgment,  and  submitted,  that  the  de- 
claration could  not  be  supported,  the  title  of  Charles 
Bartholomew^  (Hie  of  the  original  lessors,  under  whom 
the  plaintiffs  claimed,  being  imperfectly  set  out ;  as,  at 
the  commencement,  it  was  merely  stated  that  he  was 
seised  generally,  without  shewing  the  nature  of  his  inter- 
est, or  what  estate  he  had  in  the  premises  demised ;  and 
it  was  afterwards  averred,  that  he,  being  so  seised^  de- 
vised the  premises  to  the  plaintifis  and  their  heirs,  who, 
by  virtue  thereof,  became  seised  of  the  reversion  of  the 
demised  premises.  The  seisin  of  the  devisor,  ther^ore, 
was  not  only  defectively  stated,  but  .that  also  of  the  plain- 
tifia  who  claimed  under  him ;  as  the  former  might  not  have 
had  a  sufficient  interest  in  the  premises  to  devise  to  the 
latter  in  fee ;  and,  if  he  were  only  seised  for  life,  or  for 
years,  he  could  neither  have  demised  the  premises  to  Pag* 
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geti  for  the  tenn  of  forty-fire  years,  nor  could  he  have  de- 
vised them  to  the  plaintiffs  in  fee. 

Mr.  Serjeant  Taddy  now  shewed  cause.  There  is  no 
solid  foundation  for  the  objection  to  this  declaration.  AC 
all  events,  the  defect,  if  any,  is  cured  by  verdict.  The 
count  states  that  the  plaintiffs  fjeere  seised  of  the  renersiaHf 
and  that,  while  they  were  so  seised,  two  quarter's  rent  foe-' 
came  due  from  the  defendant,  and  that  he  allowed  the  pre- 
mises to  be  out  of  repair.  The  defendant  has  merely  pleads 
ed,  that  Paggett's  estate  in  the  premises  did  not  vest  in  the 
defendant  by  assignment,  and  he  has  not  traversed  the 
plaintiffs'  sebin,  or  the  seisin  of  their  testator.  It  musf 
now,  therefore,  be  assumed,  that  the  Jury  found  thai  Bair^ 
tkolomew  was  seised  in  fee;  for,  although  the  word  seised 
may  bear  different  interpretations,  yet  generally  it  means 
a  seisin  in  fee.  It  is  at  least  ambiguous  j  and  if  a  word 
in  a  declaration  be  capable  of  two  senses,  and  the  de- 
fendant have  not  traversed  or  put  it  in  issue,  it  must, 
after  verdict,  be  taken  in  the  sense  which  will  best  support 
the  declaration.  For,  as  Mr.  Justice  Bayley  safd,  in  Hofh 
son  V.  Middleton  (a),  **  Although  in  general,  in  pleading, 
an  equivocal  expression  is  to  be  construed  agairu^  the 
party  using  it,  yet  where  the  opposite  party  has  pleaded 
over,  that  is  an  admission  that  the  expression  is  to  be 
taken  in  that  sense  which  will  support  the  previous  plt«id^ 
ing."  And  his  Lordship  referred  to  Atery  *v.  Hoole, 
where  Lord  Mansfield  said  (6):  '^  A  verdict  will  notnMid  the 
matter,  where  the  gist  of  the  action  is  Hot  laid  itt  th^  de-' 
claration;  but  it  will  cure  ambiguity."  In  the  case  of  the 
King  V.  The  Bishop  of  Landaff{c\  it  was  held,  that  al* 
though  it  was  necessary  to  allege  a  presentation  in  a  quare 
impedii,  yet  that  the  want  of  such  allegation  might  be 
cured  by  verdict.     And  Lord  Hardwicke,  in  delivering 

(a)  6  Bam.  &  Cress.  302.  (6)  Co\yp.  826.  (c)  SStt.  1006. 
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1828.  the  judgment  of  the  Court,  said :  ^^  If  a  presentment  ad- 
mits a  sebin  in  gross,  it  is  to  a  common  intent  included 
in  the  verdict,  and  this  will  only  be  a  title  defectively 
set  forth ;  in  which  case,  according  to  Hale  (a),  the  Court 
will  intend  any  thing  to  make  it  good.  If  the  true  ground 
be,  that  it  is  only  to  shew  comment  he  was  seised,  it  is  one 
of  the  least  defects  a  verdict  can  cure ;  because  the  exist- 
ence of  the  thing  is  admitted,  and  the  doubt  only  upon 
the  manner  of  it.  An  heir  must  shew  comment  heir ;  but 
if  he  does  not,  and  the  other  does  not  demur,  the  find- 
ing him  heir  will  cure  it  (&)•"  In  Lewis  v.  Weeks  (c), 
the  Court  said,  that,  where  an  executor  brings  debt  for 
rent,  on  a  lease  by  the  testator,  and  doth  not  set  forth  the 
title  his  testator  had,  and  it  might  be  such  as  the  rent 
should  go  to  the  heir,  yet  after  Verdict  they  would  int^d 
such  a  title  in  the  testator  as  should  give  the  executor  the 
rent.  So,  here,  the  Court  will  infer  i\!kaX  Bartholomew  was 
seised  in  fee. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — ^The  plain- 
tiffs have  not,  in  fact,  set  out  any  title  in  their  declaration. 
They  have  not  shewn  that  Bartholomew,  under  whom 
they  claimed  to  be  entitled  to  the  reversion,  possessed 
such  an  estate  as  was  capable  of  being  devised*  It  was  not 
in  the  knowledge  of  the  plaintiffs  whether  he  were  seised 
in  fee  simple,  or  in  tail ;  and  even  if  he  were  seised  for  life 
only,  it  would  have  warranted  the  general  allegation  that 
he  was  seised  o{  a,  moiety  of  the  premises.  Mr.  Serjeant  Wil^ 
Hams,  in  a  note  to  Thursby  v.  Plant,  takes  the  following 
distinction,  viz.  that  {d)  where  the  plaintiff  declares  in 
covenant  upon  a  demise  by  himself,  he  is  not  obliged  to  set 
out  any  title  to  the  lands  demised;  but,  in  an  action  by  an 
assignee  of  the  reversion,  he  must  set  out  the  title  of  the 


(a)  In  Fokxfen  v,  Cr'apen^   1      v.  Knight ,  1  Lev.  190. 
Vent.  123.  (c)  1  Show.  71. 

{b)  See  the  Duke  of  Newcaslk         (d)  1  Wms.Saund.2a3a,n.(2> 
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lessor  to  the  demised  premises,  that  it  may  appear  he  had  1628. 
such  an  estate  in  the  reyersion  as  might  be  legally  assign- 
ed to  the  plaintiffs.  And  here,  the  declaration  is  so  framed 
as  to  preclude  the  defendant  from  taking  issue  on  the  les- 
sor's title ;  and  he  could  not  dispute  the  seisin,  having  ac- 
cepted  the  lease  and  entered  under  it.  The  mere  state- 
ment,  at  the  commencement  of  the  declaration,  that  J?ar/Ao- 
lamew  was  seised,  is  consistent  with  any  estate  of  freehold ; 
and  the  general  averment,  that  he,  being  so  seised  as  afore- 
said, devised  the  premises  to  the  plaintiffs,  refers  to  the 
general  seisin :  and  unless  he  had  been  seised  infee^  they 
could  not  have  been  entitled  to  the  reversion  under  his 
will.  The  authorities  are  uniform  to  prove,  that  it  is  ne- 
cessary for  a  plaintiff  to  shew  in  his  declaration  a  sufficient 
estate  in  the  party  from  whom  he  derives  title.  In  Comynis 
Digest^  it  is  said  (a),  that  if  the  plaintiff  derive  an  estate 
from  A.,  he  ought  to  shew  that  A.  had  such  an  estate  as 
enabled  him  to  make  the  estate  to  the  plaintiff;  as,  if  a 
man  entitle  himself  to  a  rent  by  a  grant  from  J5.,  he  must 
shew  what  estate  B.  had,  whereby  it  may  appear  that  he 
could  grant  such  rent.  In  Sanders  v.  Hussey{b),  the 
plaintiff  in.replevin  demurred  specially  to  an  avowry,  and 
assigned  for  cause,  that  the  defendant  had  not  set  forth  of 
what  estate  he  was  seised,  whether  in  fee  simple,  fee  tail,  or 
for  life;  but  only  a  general  seisin,  which  is  not  traversable : 
and  the  Court  adjudged  it  to  be  ill,  as  being  matter  of 
substance.  In  Comyns's  Digest,  it  is  said  (c),  in  debt  for 
rent  by  an  executor  on  a  lease  for  years  by  his  testator, 
if  he  say  that  the  testator  was  possessed  for  years,  and 
demised  it  to  the  defendant  for  a  less  term,  he  ought  to 
shew  the  commencement  of  the  testator's  term,  and  that 
his  lessor  was  seised  of  such  an  estate  that  he  eould  make 


(rt)  Tit.  «  Pleader,"  (C.  36).  (c)  Tit.  *'  Pleader,*  (C»  36), 

{b)  Carth.  9.  pL  3. 

SOU  I.  u  u 
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1828.         such  lease.      In  Viner^s  Abridgment  (a),  where  covenant 
^P"^  was  brought  by  an  heir  against  an  assignee  for  rent,  it 

llARItIS 

V.  seems,  that,  this  being  brought  on  the  title,  the  title  ought 

to  be  set  forth  in  the  declaration,  and  that  the  want  there- 
of will  not   be   made   good   by   verdict — and    WiUet  v. 
•    Boscomb{b)   is  referred  to  as  an  authority.     Again  (c), 
in  scire  faciaSy  a  man  pleaded  that  his  father  was  seised 
of  the  manor,  and  died  seised,  and  that  it  descended  to 
him  as  son  and  hei\* ;  and  the  Court  held  that  he  ought  to 
shew  of  what  estate  his  father  was  seised — and  Brooke*i 
Abridgment  {d),  citing  24  £rfti7.  3,  75,  is  referred  to.     In 
Carvick  v.  Blagrave  {e),  in  covenant  for  non-payment  of 
rent  on  an  indenture,  by  the  assignee  of  the  lessor  against 
the  lessee,  the  declaration  alleged  that  the  lessor  was  pos- 
sessed for  the  remainder  of  a  term  of  twenty-two  years, 
commencing  from  the  25th  December,  1797,  and  that,  on 
the  7th  March,  1811,  he,  by  indenture,  demised  to  the  de- 
fendant, to  hold  from  the  20th  December  then  last  past 
The  defendant  pleaded  that  the  lessor  was  not,  at  the  time 
of  making  the  indenture,  possessed  for  the  residue  of  the 
said  term,  modo  etformd;  and  it  was  held  that  the  plea  was 
good,  as  the  averment  in  the  declaration  was  material  and 
traversable.     Here,  however,  the  declaration  merely  stat- 
ed that  Bartholomew  was  seised,  without  shewing  of  what 
estate,  and  that,  being  so  seised,  he  devised  to  the  plain- 
tiffs in  fee,  whereby  they  became  seised  of  the  reversioH ; 
and  that,  whilst  they  were  so  seised,  the  rent  became  due. 
It  would  have  been  nugatory  to  have  traversed  the  seisin 
ot  Bartholomew ;  for  it  is  quite  clear  that  a  virtuie  cujus 
is  not  traversable  (/).     As,  therefore,  the  plaintiffs*  title 
is,  to  ^ay  the  least  of  it,  imperfectly  set  out  in  the  decla- 


(a)  Tit.  "  rule,"  (D),  16.  (e)  4  B.  Moore,  303;    S.  C.  1 

(6)  1 1  Mod.  179.  Brod.  &  Bing.  531 . 

(c)  Vin.  Abr.  tit.  "  Title,"  (F),  I .  (/)  1  Wms.  Saund.  23,  n.  5. 
(rf)  Tit  "  Plcdings."  pi.  33. 
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ration,  and  was  not  traversable  by  the  defendant,  it  is  not         1828. 
aided  by  verdict. 

Lord  Chief  Justice  Best. — The  plaintiffs'  title  is  cer- 
tainly very  imperfectly  set  out  in  the  declaration ;  but  if, 
after  verdict,  enough  appear  on  the  face  of  the  record  to 
warrant  the  finding,  it  is  sufficient.  It  is  quite  clear,  that 
where  the  assignee  of  a  reversion  sues  in  covenant,  he  must 
deduce  his  title  from  the  original  lessor,  and  shew  such  title 
in  his  declaration ;  and  here  the  plaintiffs  have  in  fact  done 
so.  Although  in  the  commencement  of  the  declaration  they 
have  alleged,  that  Bartholomew^  one  of  the  original  lessors, 
who  survived  the  two  others,  was  seised  of  an  undivided 
moiety,  which  was  an  ambiguous  expression,  as  it  might 
apply  either  to  a  seisin  in  fee  simple,  fee  tail,  for  life,  or 
for  years ;  yet  the  ambiguity  is  cured  by  pleading  over.  It 
is  further  averred,  that  Bartliolomew^  being  so  seised^ 
devised  the  premises  to  the  plaintiffs  tit  fee^  and  that 
he  died  so  seised  of  the  reversion,  whereby  the  plain- 
tiffs became  seised  ;  and  that,  while  they  were  so  seised, 
rent  became  due  from  the  defendant.  Although,  there- 
fore, the  plaintiffs*  title  is  set  out  in  a  confused  manner ; 
yet  sufficient  appears  to  shew  that  the  original  lessor  had 
a  title  to  the  premises  demised,  and  that  his  interest  was 
transferred  to  the  plaintiffs.  The  covenant  by  Paggett, 
the  original  lessee,  for  the  payment  of  rent,  was  made  with 
Bartholomew,  his  heirs  and  assigns ;  and  the  plaintiffs  have 
shewn  that  his  interest  in  the  premises  was  vested  in  them, 
as  heirs.  I  am,  therefore,  of  opinion,  that  the  declaration 
is  sufficient  after  verdict. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrouoh  con- 
curred. 

Mr.  Justice  Gaselee. — It  certamly  would  have  been  far 
more  correct  to  have  set  out  the  nature  of  the  seisin  of 
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1828.  Bartholomew^  the  plaintiffs*  devisor,  at  the  conmienGe- 
ment  of  the  declaration;  but  the  plaintiffs  have  aver- 
red that  he,  being  seised^  devised  the  premises  to  them 
and  their  heirs,  and  died  seised  of  the  reversion,  wiiert- 
by  they,  the  plaintifik,  became  seised  thereof;  and  that 
whilst  they  were  so  seised  the  roit  became  due.  Id 
the  case  of  WiUet  v«  Boscamb  (a),  referred  to  io  Viner's 
Abridgmenif  an  heir  brought  an  action  of  covenant  against 
an  assignee,  for  rent;  but  it  was  not  set  forth  in  the  deda* 
ration,  diat  his  father  was  seised  of  any  estate  when  he  made 
the  demise,  but  only  generally,  '*  quod  eum  dermrii^^  &c  It 
was  moved,  in  arrest  of  judgment,  that  the  dedaniti<m 
was  ill,  the  plaintiff'  not  shewii^  a  title  in  his  father ;  and 
im  Seavage  v.  Hawkins  (b)  being  referred  to,  where,  in 
debt  ^)ti  a  lease  for  years,  the  plaintiff^  declared  diat  his 
&ther  was  seised  in  tail,  but  did  not  shew  when  Ae  estate 
began,  Lord  Chief  Justice  Holi  said,  '*  the  case  of 
Stmpmge  v*  Hawkins  is  well  on  issue  joined,  because  it 
sfa^wa  fibe  father  was  seised;  and  so  it  would  have  been 
well  on  demurrer."  There,  too,  the  plaintiflT  had  judg- 
ment, and  the  objection  was  raised  on  a  writ  of  error. 
With  respect  to  the  case  of  scire  facias,  referred  to  by  Fi- 
ner, it  does  not  appear,  in  Brooke^s  Abridgment,  or  in  the 
Year  Book,  whedier  the  objection  was  raised  by  plea,  or 
on  demurrer,  or  after  verdict 

Rule  discharged. 
(It)  11  Mod.  179.  {b)  Cro.  Car.  571. 
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,  Jones  and  Another  r,  Studd.  Monday, 

I  HIS  was  an  action  of  assumpnt  brought  by  the  plain*-  j^  a  declaration 
tiffs  as  indorsees,  against  the  defendant  as  the  drawer,  of  ^^^^^^*J* 
a  bill  of  exchange,  dated  the  ^th  SepiembeTf  1626^  for  oountonabui 

Ai'w*    1/x  11  /»T«  »-  J  ^   for  8571.  10*., 

oolL  lOff.,  payable  to  one  Thomas  LupUm^  or  order,  at  with  a  count  for 
eighteen  months  after  date,  and  by  hun  indorsed  to  the  S^^'tX 
pUdntiffs.    The  declaration  contained  a  count  on  the  biU,  counts,  thede- 

-,  ^  111,,!.  ^ji       fendant  pleaded 

as  well  as  a  count  for  goods  sold  and  delivered,  and  the  — as  to  the  m- 
usual  money  counts.     Plea — as  to  the  second  and  subse-*  quent^oounts, 
quent  counts  of  the  declaration,  except  as  to  the  sum  of  ''^^^'^^  g*.?^^*** 


857/.  lOtf.,  parcel  of  the  said  sums  in  those  counts  menr  io«.- 
tioned, — that  the  defendant  did  not  undertake  or  promise  u  to  the  said 
in  manner  and  form  as  the  plaintiffs  had  above  thereof  lo™ -^hat^after 
complained  against  him ;  and  of  tliis  he  put  himself  upon  th0  the  making  of  the 

promiaeSy  and 

country,  &c. :  And, — as  to  the  said  sum  of  857/L 10^.,  parcel  before  thecom- 

of  the  said  sums  in  those  counts  mentioned, — that  the  plain->  ^e  sv^^hedrew 

tiffs  ought  not  to  have  or  maintain  their  action  against  the  ^^^  °f^  ^**  ^'' 

defendant  as  to  that  sum ;  because,  after  the  making  of  the  suin,andindorf 

said  several  promises  in  the  declaration  mentionedi  and  puintiffi},  to 

before  the  commencement  of  the  suit,  to  wit,  qn  the  Ist  fenS]II,f**  ^** 


was 


April,  1828,  the  defendant  drew  his  certain  bill  of  ex-  «tiu  liable  on  it; 

**  ,  and — as  to  the 

change  on  Messrs.  Fraser^  Livings  ^  Co.,  requiring  them,  promise  in  the 
eighteen  months  after  the  date  thereof, .  to  pay  to  one  "SraeSu^^tbat!!^"' 
Thomas  Lupton,  or  order,  the  sum  of  857/.  10*.,  and  that  ^.f^f*  ^^^  "|«* 

^       '  '  'bill  became  due, 

the  persons  to  whose  order  the  payment  was  to  be  made,  the  plaintiff:!  in- 
indorsed  the  bill,  and  delivered  it  so  indorsed  to  the  plain-  persons,  to 
tiffs,  by  reason  whereof  the  defendant  became  and  was,  and  fendimt^wasVtiU 
still  is,  liable  to  pay  them  the  sum  therein  specified.     And  ^^^^   ^"  ■" 

'  '^  -^  '^  affidavit  that  the 

this  &c.,  wherefore,  &c.:  And, — as  to  the  supposed  pro-  pieawas/o&e:— 
mise  and  undertaking  in  the^r*^  count  of  the  declaration  ^^^d  iuo  be" 
mentioned, — that,  lone  before  the  said  bill  became  due  and  jtmck  out,  un- 

'  '         o  less  the  defend- 

payable,  to  wit,  on  the  1st  January,  1828,  the  plaintiffs  in-  ant  would  con- 
dorsed  it,  and  directed  and  appointed  the  contents  thereof  it,  and  under- 
to  be  paid  to  certain  persons  to  the  defendant  yet  imknown,  iJ^bly  wUWn"' 

two  days,  and 
to  take  short  notice  of  trial  for  the  Sittings  after  Uie  Term. 
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1929.  and  deirrered  the  biQ,  so  indorsed,  to  them,  and  which  re^ 
mained  in  their  hands ;  bv  reason  whereof  the  defendant 
became  and  was,  and  b  still,  Eable  to  paj  to  them  die  said 
sum  in  the  declanuion  mentioned.  And  this  &c.,  where- 
fore &c. 

On  an  affidarit  bj  one  of  the  plahitiSs,  that  the 
biD  of  exchange  on  which  the  action  was  brought,  was 
indorsed  to  them  by  Lmptom^  within  a  few  days  after  the 
date  thereof,  as  a  secarity  for  the  payment  of  S57/.  lOs.,  doe 
to  tlie  plaintiffs  for  stores  supplied  to  a  ship  of  which  the 
defendant  was  master;  that,  since  the  biD  became  due,  and 
the  defendant  had  received  notice  of  its  dishonour,  he  had 
written  to  the  plaintiffs  requesting  their  indulgence;  that 
the  bill  had  remained  in  their  possession  from  the  time  it 
was  indorsed  to  them  by  Luptom  until  the  18th  February 
last,  when  it  was  sent  to  their  bankers  to  be  discounted, 
and  that,  when  it  became  due  and  was  dishonoured,  it  was 
returned  to  the  plaintiffs,  who  immediately  gave  the  bank- 
ers a  check  for  the  amount ;  that  the  bill  had  not,  in  any 
other  way,  been  put  in  circulation  or  negotiated  by  the 
plaintiffs ;  that  it  had  not  been  out  of  their  possession  since 
it  wa.s  returned  to  them  by  their  bankers,  until  they  sent  it 
to  their  attorney  for  the  purpose  of  enabling  him  to  com- 
mence this  action ;  that  so  much  of  the  defendant's  plea 
as  alleged  the  indorsement  to  them,  the  plaintiffs,  on  the 
1st  April y  1828,  and  also  so  much  of  the  plea  as  al- 
leged the  bill  mentioned  in  the  first  count  of  the  declara- 
tion to  be  in  the  hands  of  persons  to  whom  the  plaintiffs 
were  stated  to  have  indorsed  the  same,  was  altogether 
false:  and  that  the  plaintiffs  believed  it  was  pleaded  for  the 
mere  purpose  of  creating  delay,  and  that  the  defendant 
had  no  valid  defence  to  the  action  — 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  that  this  plea  might  be  struck  out,  on  the 
ground  that  it  was  calculated  to  perplex  and  harass  the 
plaintiffs^  and  to  put  them  to  expense. 
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JVIr.  Serjeant  Jones  now  shewed  cause. — The  plaintiffs         1828. 
cannot  require  the  Court  to  decide  on  the  validity  of  this 
plea,  on  a  mere  affidavit  that  they  believe  part  of  the 
statement  therein  contained  to  be  false.     The  defendant, 
as  the  plea  is  framed,  did  not  require  a  rule  to  plead  seve- 
ral matters ;  nor  can  he  be  called  on  to  verify  his  plea. 
The  Courts  will  only  interfere  to  set  aside  a  plea  in  three 
cases  ]^^rsti  where  it  is  clearly  absurd  upon  the  face  of  it, 
or  raises  a  question  of  law  by  which  the  time  of  the  Court 
would  be  improperly  taken  up ;  secondly,  where  it  is  cal- 
culated to  raise  issues  requiring  different  modes  of  trial ; 
and,  lastly,  where  it  renders  it  necessary  for  the  plain- 
tiflF's   attorney  to  consult  counsel. — Here,  however,   the 
,  plea  is  good   upon  the  face  of  it,  the  defendant  having 
pleaded  the  general  issue  to  the  second  and  subsequent 
counts  of  the  declaration,  except  as  to  the  sum  of  857/. 
10^.   in   those   counts  mentioned;  and,   as  to  that  sum, 
that  he  drew  a  bill  to  that  amount  on  persons  who  in- 
dorsed it  to  the  plaintiffs;   that  they  had  afterwards  in- 
dorsed it  to  persons  unknown  to  the  defendant;  and  that 
it  was  still  outstanding  and  remaining  in  the   hands   of 
the  indorsees.     That   is  a  question   of  fact  which  the 
Court  cannot  try  on  motion.     The  plaintiffs  may  demur. 
In  Smith  v.  Backwell  (a),  in  an  action  against  the  draw- 
er of  a  bill  of  exchange,  he  pleaded  the  delivery  of  wine  in 
satisfaction ;  and  the  Court  refused  to  allow  the  plaintiffs 
to  sign  judgment  as  for  want  of  a  plea,  although  it  was 
sworn  that  the  plea  was  altogether  false ;  and  Mr.  Justice 
Park  there  said,  that  the  rule  lately  adopted  was,  ^'  that,  if 
a  false  or  sham  plea  were  calculated  to  raise  issues  requir- 
ing different  modes  of  trial,  or  were  so  ingeniously  drawn  as 
to  perplex  the  plaintiff,  or  make  it  necessary  for  his  attorney 
to  consult  counsel,  and  thereby  cause  delay  and  expense,  the 
plaintiff  might  sign  judgment  as  for  want  of  a  plea."    Nei- 

(«)  1  Moore  &  Payne,  338;  5.  C.  4  Bing.  5 J 2. 
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MI28.        liiftr  iof  :dH»e-oibjeetioflt  cpply  to  the  preaent  plem;  and 


Jomdt 


ibexmis  oonsequently  no  gioimd  for  thu  appUcatioik 


\lklr. .  Jtttftioe  Park(ii). — This  plea  oertainly  tendi -.to 
pevpkx  the  plaintiffs.  The  case  of  SwMh  t.  BachmH 
ir  alloge&er  distingoishable,  as  the  defendant  thevs 
jdeaded  aoeord  and  satisfaction,  in  the  usual  way;  and 
tfaetefore  ive  could  not  say  that  it  was  feUa^oua  or  ficti- 
tions  on  the  fere  of  it.  The  affidavit  made  by  one  of  tbf 
pkiotiffirmay^be  Maid  out  of  the  question.  If  the  de> 
fehdant'had  required  a  rule  to  plead  several  mattersi  and 
the  iabstanee  of  this  plea  had  been  stated  to  us  (which 
wesoidv  in  Smkk  v*  Backwett{h)f  that  we  should  in  future 
requQre),  we  would  not  have  aUowed  it  to  be  pleaded.  I 
an^' therefore,  of  opinion  that  this  rule  must  be  made 
absolute;  or  the  |^a  may  be  withdrawn,  on  the  tenns 
of 'the  defendant's  undertaking  to  plead  issuaUy  within 
two  days,  and  to  take  riiort  notice  of  trial  for  the  Sittings 
after  Term*       * 

Mr«  Justice  BuaaxyuoH. — It  is  evident  that  this  plea  is 
a  mere  trick,  and  calculated  to  mislead  and  harass  the 
plaintiffs.  If  it  were  true,  the  defendant  might  avail  him- 
self of  the  fects  therein  stated,  under  the  general  issue; 
but  even  then,  it  would  not  afford  him  a  substantial  defence 
to  the  action. 

Mr.  Justice  Oasblee. — It  appears  to  me  that  this 
plea  would  be  bad  on  demurrer,  as  it  is  not  averred  that 
the  bill  drawn  by  the  defendant  on  the  1st  April,  for 
857 L  10^.,  and  indorsed  to  the  plaintiffs,  was  accepted  bj 
them  in  satisfaction.  The  question  is,  whether,  taking 
the  whole  of  the  plea  together,  it  does  not  raise  different 
issues,  so  as  to  require  different  modes  of  trial.     The  last 

(a)  Lord  Chief  Justice  Best  \ras  absent.       (h)  1  IMoore  &  P. 338. 
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part  of  the  plea — ^that  the  plaintiflb  have  indorsed  the  UH         1828. 
to  perscms  unknown  to  the  defendanti  and  that  it  reaains 
in  their  hands — is  clearly  in  the  nature  of  a  sham  plea. 
The  application  to  set  aside  the  plea^  appears  to  me  to  be 
an  act  of  mercy  towards  the  defendant,  as  the  plaintiff 
might  have  signed  judgment  as  for  want  of  a  plea.     I  coa« 
cmfred  with  the  Court  in  their  decision  in  Smith  v«  Back^ 
well,  on  the  ground  that  the  plea  there  was  the  common 
plea  of  accord  and  satbfaction,  and  involved  no  difficulty 
upon  the  face  of  it;  nor  was  it  so  subtilly  framed  as  to  re« 
quire  the  advice  of  counsel;  nor  did  it  raise  distinct  i&* 
sues,  so  as  to  require  different  modes  of  triaL    Here, 
however,  the  plea  appears  to  roe  to  fall  within  the  prin* 
ciple  laid  down  by  the  Court  of  King's  Bench,  in  Blew^ 
Hi  V.  Marsden  (a),  where  they  said,  ''  that  there  might 
be  occasions  where  they  would  not  enter  into  any  ques^^ 
tion  as  to  the  truth  of  a  plea  of  judgment  recovered  pleaded 
in  the  usual  form,  upon  motion,  but  await  the  time  for 
producing  the  roll,  when  such  a  plea  would  be  regularly 
disproved ;  but  they  expressed  great  indignation  against 
the  abuse,  which  had  grown  up  of  late  and  was  continu- 
ally increasing,  of  loading  and  degrading  the  rolls  of  the 
Court  with  sham  pleas  of  this  nonsensical  nature,  making 
them  the  vehicles  of  indecorous  jesting;  by  which  it  some- 
times happened  that  the  time  of  the  Court,  which  ought 
to  be  better  employed,  and  was  sufficiently  engaged  with 
the  real  business  of  the  suitors,  was  taken  up  in  futile 
investigations  of  nice  points  which  might  arise  on  demur- 
rer to  such  sham  pleas." 

Rule  absolute. 

(a)  10  East,  237 
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I82d. 
^Mondq^,  Radburn  «•  MoRRis  and  Another. 

In  order  to.  shew  X  HIS  was  an  action  of  trover f  for  a  barge.  At  the  trial, 
^f^Uis ni"'  ^^^^^^  M""-  Justice  Burroughs  at  GuildhaU,  at  the  Sittings 
cestary  to  prove  after  the  last  Term,  the  plaintiff  claimed  the  barge  under 

that  he  has  an 

immediate  inter-  a  purcbase  ffom  One  Buckmon^  whose  receipt  for  the  pay- 
of  tli  Buh*™'  ment  of  the  purchase-money  by  the  plaintiff,  was  given  in 
must  deove  a      evidence.     The  defendants,  who  were  in  partnership  as 

cerUun  benefit  r  tr 

from  its  deter-  barge-builders,  claimed  the  barge  under  a  person  of  the 
wayortheoUier.  name  of  Wihoft,  who,  they  said,  also  purchased  it  of  Buck- 
^vCT^foV *r  ^'^^^  ^^^  ^^^  whom  they  had  repaired  it.  For  the  pur- 
barge,  which  the  pose  of  supportinst  the  defendant's  claim,  BMiekmanwas 

plaintiA  claim-    '^  ir  &  ' 

ed  under  a  pur-  callcfd  as  a  witness,  when  an  objection  was  taken  to  his  com- 
A,  and'which**  pctency,  on  the  ground  of  his  having  an  interest  in  the  re- 
the  defendanto    ^f^  ^f  |-|jg  cause.     A  joint  and  several  release  of  Buckman, 

also  claimed  un-  "^ 

der  a  purchase     by  Wtlson  and  both  the  defendants,  was  then  tendered, 

from  one  fFl|  who  _.  ,.  ,  'tii  ^  ai 

they  alleged  to  and  it  was  objected  to,  as  it  had  only  one  stamp.  Another 
fiwm  A***2l*wM  release  was  then  tendered,  which  was  signed  in  Court  by 
caUed  as  a  wit-    (he  defendant  Morris  alone;  this  being  also  objected  to,  a 

ness,  when,  on  ,  . 

an  objection  be-  Separate  release  by  Wilson  was  then  executed.  It  was  in- 
competency, on  sisted ,  that  that  too  was  insufficient  to  restore  the  competency 
t^rc5t°hetl!°"  oi Buckman  \  and,  the  learned  Judge  being  of  that  opinion, 
released  by  the  Jury  found  a  verdict  for  the  plaintiff,  damages  120/.  the 
releases  from  the  sum  proved  to  have  been  paid  by  him  for  the  barge. 

defendants  and 
W.i—Held,  that 

the  release  by  jfr.  Seijcaut  Bompos^  in  the  last  Term,  obtained  a  rule 

a  competent  Iff W  that  this  verdict  might  be  set  aside,  and  a  new  trial 
''*  "****  granted,  on  the  ground,  that  the  testimony  of  Buckman 

had  been  improperly  rejected  and  ought  to  have  been 
received.  He  submitted,  that  the  defendants  had  no  re- 
medy against  Buckman,  as  there  was  no  existing  con- 
tract between  them ;  the  only  ground  on  which  the  de- 
fendants claimed  the  barge,  being  under  Wilson,  who  they 
alleged  had  purchased  it  from  Buckman.  In  Ward  v. 
Wilkinson  (a),  it  was  held,  that,  in  trover  by  A.  against  A, 

ffl)4Barn.  &  Aid.  410. 


k 
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C  was  a  competent  witness  to  prove  property  in  himself;  and  1828. 
Mr.  Justice  Holroyd  referred  to  Nix  v.  Cutting  (a),  and 
confirmed  the  doctrine  there  laid  down;  which  is  expressly 
in  point.  There,  in  an  action  of  trover  for  a  horse,  a 
person  who  accepted  it  as  a  security  for  the  payment  of 
a  sum  of  money,  and  afterwards,  on  default,  sold  it  to  the 
defendant,  was*  held  competent  to  prove  these  facts ;  as 
the  verdict  could  not  be  evidence  in  favour  of  the  wit- 
ness in  any  case.  Even  if  Buckman  might  be  considered 
as  an  interested  witness  in  the  first  instance,  his  com- 
petency was  restored  by  the  joint  and  several  releases  of 
Wilson  and  both  the  defendants,  which  only  required  one 
stamp,  as  it  applied  to  one  and  the  same  transaction; 
and,  although  it  was  executed  by  different  persons,  it  is 
immaterial ;  for  a  general  release  given  to  a  debtor  by  several 
creditors,  requires  only  one  stamp ;  and  here,  the  instru- 
ment was  stamped  with  a  deed-stamp,  amounting  to  U.  15^., 
as  required  by  the  statute  55  Geo,  3,  c  184,  Sched.  Part  1. 
In  Goodson  v.  Forbes  (6),  where  several  under-writers  on  a 
policy,  entered  into  an  agreement  to  refer  the  cause  to  ar- 
bitration, it  was  held,  that  the  agreement  and  the  award 
required  each  but  one  stamp,  there  being  a  community 
of  interest  between  the  parties  in  the  subject-matter.  In 
Doe  d.  Copley  v.  Day  (e),  a  paper  containing  contracts 
by  several  persons  relative  to  different  things,  though 
stamped  with  a  single  stamp,  was  held  to  be  good  evidence 
as  to  one  of  the  contracting  parties,  because  the  stamp  ap- 
peared to  be  applicable  exclusively  to  his  name.  So,  an  as- 
signment of  the  prize-money  of  several  seamen  on  board  a 
privateer,  being  payable  out  of  one  fund,  requires  only  one 
stamp — Baker  v.  Jardine  (c/).  At  all  events,  the  separate 
release  by  Wilson  to  Buckman^  which  was  in  general  terms, 
was  sufficient  to  restore  the  competency  of  the  latter,  as 


(a)  4  Tauot.  18.  (c)  13  East,  241. 

(6)  1  Marsh.  525 ;  5.  C.  6  Taunt.  {d)  Id.  235,  n. 

171. 
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man;  yet  it  would  be  evidence  for  the  defendants,  in  ca^e  th^ 
plaintiiF  should  recover.     Buchnan^  therefore,  was  an  in-      R^jB^jif^ 
competent  witness.     But  it  has  been  said  that  his  com-  -•* 

petency  was  restored  by  the  releases  tendered  at  the  trial. 
With  respect  to  the  first,  Wilson  and  the  defendants  were 
different  parties,  and  had  distinct  interests.     It  was  a 
general  release  of  the  respective  claims  of  particular  par- 
ties, and  not  a  release  touching  any  transaction  which 
shewed  a  community  of  interest.     It,  therefore,  required 
two  stamps  at  least.     The  three  releasora  remised  and  re- 
leased to  Buciman,  all  actions,  demands,  &c.,  which  they 
or  either  of  them  had.     It,  therefore,  operated  as  a  re- 
lease of  all  joint  and  separate  demands;  Wilson  having  a 
distinct  right  as  far  as  he  was  concerned,  and  the  defen- 
dants a  separate  and  independent  right,  as  partners.    Al- 
though several  under-writers  on  a  policy  may  enter  into 
an  agreement  to  refer,  yet  it  is  on  the  ground  thdt  they 
have  a  joint  interest  in  the  subject-matter,  and  are  all  bound 
to  contribute  in  case  of  loss.     So,  prize-money  due  to  ser 
vera!  seamen  is  payable  out  of  one  fund ;  or  they  may  have 
a  joint  interest,  as  in  the  Whale  Fishery,  where  each  re- 
ceives a  proportion  of  the  profits  of  the  voyage  in  lieu  of 
wages.    With  respect  to  a  general  release  given  by  several 
creditors,  they  are  all  jointly  interested  in  the  funds  of  the 
debtor,  and  the  mutuality  of  the  release  creates  the  con- 
sideration.    Here,  however,  there  was  no  joint  fund  as 
between    Wilson  and  the  defendants,  and  no  joint  in- 
terest to  be  released;  but  each  had  a  separate  and  dis- 
tinct claim.     As  to  the  second  release,  it  was  signed  by 
one  of  the  defendants  only ;  and  his  haviqg  executed  it 
for  himself  and  his  partner,  could  not  operate  so  as  to 
bind  the  latter.    The  action  was  brought  against  the 
defendants  as  tort-feasors,  and  as  such  they  were  several- 
ly liable.     One  of  them  could  not  have  claimed  contribu- 
tion from  the  other,  and  the  plain  tiff  might  have  proceeded 
to  judgment,  and  levied  execution  against  the  defendant 
who  had  aot  signed.     In  order,  therefore,  to  render  the 
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1828.  release  by  the  defendants  valid,  they  should  both  have  sign- 
ed it,  or  should  individually  have  released  the  witness.  The 
last  release,  which  was  executed  by  Wilson  alone,  was  not 
sufficient  to  restore  the  competency  of  the  witness,  for  he 
had  no  certain  interest  to  release.  The  plaintiff  had  com- 
menced proceedings  against  the  defendants  alone,  and  if 
he  recovered  from  them,  it  does  not  follow  that  Wilson 
would  sue  Buckman.  If  Wilson  had  died,  the  defendants 
would  have  had  their  remedy  against  Buckman^  as  they 
would  have  sustained  a  damage  by  his  wrongful  act. 

Mr.  Serjeant  Bompas,  in  support  of  hb  rule. — The  wit- 
ness was  improperly  rejected.  In  the  first  place,  there  was 
no  interest  between  Buckman  and  the  defendants,  of  which 
the  law  can  take  notice.  In  order  to  render  a  witness  in- 
competent, on  the  ground  of  interest,  he  must  have  an  »j9i- 
mediate  interest  in  the  event  of  the  suit,  and  not  a  remote 
or  probable  interest.  In  case  the  plaintiff  had  recovered 
against  the  defendants,  they  could  not  have  sued  Buckman. 
Their  only  remedy  would  have  been  by  an  action  against 
Wilson;  and  he  perhaps  might  have  been  entitled  to 
recover  against  Buckman.  In  Carter  v.  Pearce^  the 
Court  said  (a),  *^  that  the  bare  possibility  of  an  action 
being  brought  against  a  witness,  was  no  objection  to  his 
competency;"  and  Mr.  Justice  Buller  said:  ^'  In  order  to 
shew  a  witness  interested,  it  is  necessary  to  prove  that  he 
must  derive  a  certain  benefit  from  the  determination  of  the 
cause  one  way  or  the  other."  In  a  late  case  on  a  warranty 
of  a  horse,  a  person  was  called  as  a  witness  who  had  no  im- 
mediate interest  in  the  result  of  the  cause;  and,  although 
it  was  objected,  that,  if  he  could  shew  that  the  horse  was 
unsound,  it  might  have  reference  to  the  previous  warran- 
^y^  y^ty  1^  ^As  held,  that  his  testimony  was  admissible,  as 
he  had  no  interest  in  the  event  of  the  suit,  and  that,  whe- 
ther the  plaintiff  or  defendsi;it   succeeded,   the  verdict 

{a)  1  Term  Rep.  164. 
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could  not  be  given  in  evidence  either  for  or  against  him.  '828. 
So,  the  verdict  in  this  case  could  not  be  given  in  evidence  r^mdrn 
against  Buckman  in  an  action  at  the  suit  of  Wilson.  In  ,,  *• 
Abrahams  v.  Bunn^  Lord  Mansfield  took  a  distinction  be- 
tween interest f  which  afFects  the  competency  of  a  wit- 
ness, and  influence y  which  goes  only  to  his  credit  {a) ;  and 
bis  Lordship  referred  to  the  case  of  Bailie  v.  Wilson, 
where,  on  the  proof  of  a  will  before  the  delegates,  they  were 
equally  divided  as  to  whether  the  objection  should  go  to 
the  competency  or  credit  of  the  only  witness  who  proved  a 
codicil,  subsequent  to  a  second  will,  setting  up  again  the 
£rst  will;  and  no  sentence  being  given,  a  commission  of  ad- 
juncts issued ;  a  majority  of  whom  held,  that  it  went  only  to 
the  credit,  and  sentence  was  given  for  the  first  will ;  and,  on  a 
petition  for  a  commission  to  review,  the  case  was  fully  argued ; 
and  Lord  Hardwiclce  gave  a  solemn  opinion,  with  the  ma- 
jority of  the  adjuncts,  ^'  that  the  witness  having  administer- 
ed under  the  first  will  as  agent  to  the  executor,  or  as  ex- 
ecutor de  son  tort,  and  being  liable  to  actions,  the  objection 
went  only  to  the  credit,  not  to  the  competency."  Here, 
however,  the  witness  had  no  immediate  interest  in  the  re- 
sult of  the  suit,  nor  was  he  liable  to  any  action  that  might 
arise  out  of  it;  and^  as  the  defendants  could  not  have  sued 
him,  as  there  was  no  privity  between  them,  he  was  a  com- 
petent witness  for  them  without  being  released.  The 
learned  Serjeant  was  proceeding  with  his  argument^  when 
he  was  stopped  by  the  Court. 

Lord  Chief  Justice  Best. — I  am  clearly  of  opinion,  that 
the  defendants  could  not  maintain  any  action  against  Buck-' 
man.  In  case  the  plaintiff  had  recovered,  the  defendants' 
only  remedy  would  have  been  against  Wilson,  under  whom 
they  claimed.  If,  therefore,  the  defendants  could  not  have 
sued  Buckman,  no  release  by  them  to  him  was  necessary, 

(a)  4  Burr.  2254. 


Radburm 

V. 

Morris. 
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1828.  as  they  had  no  right  of  action  against  him,  at  the  time  the 
release  was  executed.  With  respect  to  Wilson,  I  very 
much  doubt  whether  a  release  from  him  to  Buekmam  was 
necessary;  as,  if  it  were^  the  mere  possibility  of  an  exposure 
to  an  action,  even  after  a  hundred  persons  bad  tried  the 
cause,  might  render  it  necessary  for  all  to  i^please  in  succes- 
sion. It  is  far  better  that  an  objection  to  the  competency  of 
a  witness,  on  the  ground  of  interest,  should  be  confined  to 
his  tmrnediaie  interest  in  the  cause,  and  not  be  allowed  to 
extend  to  a  remote  possibility  of  interest.  But,  if  Wikom 
had  a  right  of  action  against  Buckman  at  the  time  the  re- 
lease was  executed,  the  release  was  sufficient  to  ex- 
tinguish it.  Although  a  party  cannot  release  all  causes 
of  action  that  may  arise  or  accrue  after  the  execution  of 
the  release;  yet,  if,  at  the  time  of  the  execution,  the  trans- 
action has  occurred,  or  the  amount  of  the  uijury  out 
of  which  a  ftiture  action  may  arise  against  the  party  to 
whom  the  release  is  given,  has  been  ascertained,  there  is 
no  reason  why  a  party  should  not  bar  all  rights  that  might 
accrue  to  hipi  in  respect  of  such  bygone  transaction.  A 
general  release  of  all  actions  and  causes  of  action  for 
any  matter  which  has  happened,  down  to  the  time  of  the 
release,  will  discharge  the  releasee  from  all  liabiUty  depend- 
ing on  the  event  of  the  existing  suit,  and  will  operate  on  a 
transaction  already  past,  which  was  to  lay  the  foundation  of 
a  future  liabiUty.  Here,  Wilson  released  Buckman  firom  all 
actions,  and  all  cause  and  causes  of  action,  suits,  &c.,  which 
Wilson  then  had,  and  which  should  there-after  arise  by 
reason  of  any  matter,  cause,  or  thing  whatsoever,  from  the 
beginning  of  the  world  to  the  day  of  the  date  of  the  re- 
lease ;  and  the  witness  was,  consequently,  discharged  from 
all  liability  depending  on  the  event  of  the  suit,  or  on  an  in- 
choate cause  of  action  then  existing. 

Mr.  Justice  Park. — I  confine  my  opinion  to  the  hst 
point  only.     The  release  by  Wilson  to  Buchnan  rendered 
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the  latter  a  competent  witness.     The  defendants  could         1828. 
not  have  sustained  any  action  against  him  if  they  had  fail- 
ed  in  the  action  brought  against  them  by  the  plaintiff,  as  «• 

their  only  remedy  was  against  Wilson  ^  and,  although  Wil- 
son might  perhaps  have  beeiT  placed  in  a  situation  to  sue 
Bnckman,  yet,  as  he  released  him,  he  was  clearly  a  compe- 
tent witness  for  the  defendants. 

Mr.  Justice  Burrouoh  declined  giving  any  opinion. 

Mr.  Justice  Gaselee. — It  is  quite  clear  that  the  defen- 
dants could  not  maintain  any  action  against  Buchnan.  It 
is,  therefore,  unnecessary  to  say  whether  the  first  re- 
lease, by  Wilson  and  the  defendants  together,  were  valid 
or  not;  but  I  am  strongly  inclined  to  think  that  it  was,  as 
it  related  to  one  single  act  in  which  all  the  releasors  were 
concerned.  The  liability  of  the  three  to  the  plaintiff,  de- 
pended on  the  validity  of  the  sale  of  the  barge  by  Buck- 
man  to  Wilson.  They  may,  therefore,  be  considered  as 
standing  in  the  situation  of  parties  having  a  community  of 
interest,  or  subscribing  to  a  common  fund.  The  release, 
however,  by  Wilson  to  Buckman  was  sufficient  to  protect 
the  latter  against  all  causes  of  action  by  the  former,  to  the 
date  of  that  instrument;  and  discharged  Buckman  from  all 
liability  for  the  tort  he  had  committed  by  selling  to  Wilson 
the  property  of  another  person.  The  statute  of  limita- 
tions would  have  begun  to  run  from  the  time  of  the  sale  (a) ; 
and  as  Buckman  could  only  have  been  liable  to  an  action 
at  the  suit  of  Wilson,  the  release  executed  by  him  restored 
the  competency  of  Buckman  as  a  witness.  This  rule,  there- 
fore, must  be  made — 

Absolute. 

(a)  See  Brown  ▼.  Howard,  4  B.  Moore,  508. 
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Monday^  DixoN  and  Another  r.  Hovill  and  Another. 

May  1 2M.     rni 
The  piilotiffi*      ^  ^^^^  ^^^  ^^  action  of  assumpsit^  brought  to  recorer 

foJX^d^n!  ^^^  freight  of  certain  timber  and  deals,  shipped  by  the 
danto,  pursuant  defendants  on  board  a  vessel  called  The  Brothers,  ol 
ing  to  effect  the  which  the  plaintiffs  were  owners,  and  by  them  delivered 
S'^miTM  at  tl^e  Cape  of  Good  Hope;  as  also  the  sum  of  10/.  19*. 
should  be  to  the  jy^Lid  by  the  plaintiffs  for  the  insurance  of  the  timber.    The 

defendants' '«-',.,  ^ 

iisfueiion.  After  defendants  paid  the  amount  of  the  freight  into  Court. 
Te^CAede-*       ^^  ^^^  t'^^^  before  Mr.  Justice  Gaselee,  at  Guildhall^ 
fendaits  object-  ^^  the  Sittings  after  the  last  Michaelmas  Term,  it  ap- 

ed  to  reimburse  °  '  r 

to  the  plaintiffs  peared,  that,  in  October,  1826,  the  defendants  offered, 

paid  by  them,  through  the  plaintiffs'  brokers,  to  ship  a  quantity  of  tim- 

thafthfnames  ^^  *"^  deals  consigned  to  the  Cape,  to  which  place  the 

of  the  under-  plaintiffs'  vessel,  then  lying  in  the  port  of  liOndan,  and 

writers  had  not     ^ ,  .        .      «    .    ,  ,  T      i         ,      .•    .   i 

been  previously  taking  in  freight,  was  bound ;  that  the  freight  was  accept- 
themVor  their  ^^*  ^^^»  ^^^^^  ^^^  timber  was  put  OH  board,  the  defen- 
^propoi;--        dants  instructed  their  broker  to  effect  an  insurance  on  it: 

^eld,  that  the 


terms  of  their 
agreement 


plaintiffs  had       but  that,  the  surveyor  at  Lloyd  s  having  reported  that  the 

sufficiently  com-  ,  i  i  i  i 

plied  with  the      vessel  was  uot  sca-worthy,  they  could  not  get  an  insurance 

effected,  even  at  the  usual  rate  for  a  second  class  ship; 
and  that  in  fact  they  could  not  procure  any  policy  to  be  un- 
der-written; that,  in  consequence,  the  defendants  insisted 
upon  taking  the  timber  out  of  the  ship ;  to  avoid  which,  die 
plaintiffs  agreed  to  become  the  insurers;  and  one  of  them 
wrote  the  defendants  the  following  letter: — 

"  Messrs.  R.  Hovill  Sf  Sons, 

"  Gentlemen, — I  hereby  hold  myself  responsible  to  ef- 
fect an  insurance  for  your  goods  on  board  The  Brothers^ 
Briggs,  Captain,  (Cape  of  Good  Hope),  value  300/.,  at  40*. 
per  cent.,  with  such  names  as  shall  be  to  your  satisfaction, 
you  paying  such  premium.  j,j^^^  ^  .^^^^  g^^. . 

''November  Wth,  1826. 

''  P.  S. —  If  the  premium  of  second  class  insurance  should 
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exceed  40*.,  such  premium  as  is  given,  we  have  no  objec-         1929. 
tio"  to  pay-  s.  HoviU." 

The  plaintiffs  accordingly  effected  an  insurance  in  the 
name  of  their  brokers,  on  *'  timber  and  deals  valued  at 
300/.,  and  ship,  &c.,  valued  at  700/.;**  and  the  policy  was 
lefk  in  the  hands  of  the  brokers.  The  ship  sailed  in  No- 
vember,  1826,  performed  her  voyage  to  the  Cape,  and  af- 
terwards returned  home;  and  the  defendants,  having  re- 
fused to  pay  the  plaintiffs  for  the  insurance,  the  present 
action  was  commenced.  No  evidence  was  given  by  the  de- 
fendants that  they  had  made  any  application  or  inquiry 
as  to  the  names  of  the  imder-writers;  but  it  was  contended, 
that  the  plaintiffs  should  have  sent  the  defendants  the 
names  of  the  persons  subscribing  the  policy,  for  their  ap- 
proval^  before  the  insurance  was  effected ;  and  also,  that 
the  plaintiffs  had  exceeded  their  authority  in  causing  a  po- 
licy to  be  effected  an  ship  and  goods,  as  the  defendants 
only  required  them  to  effect  an  insurance  on  the  goods. 
The  Jury  found  a  verdict  for  the  plaintiffs ;  and  leave  being 
reserved  to  the  defendants  to  move  to  set  it  aside,  in  case 
the  Court  should  be  of  opinion  that  either  of  the  above 
objections  was  well  founded — 

Mr.  Serjeant  E.  Lawes,  in  the  course  of  the  last  Term, 
accordingly  obtained  a  rule  nisi  that  this  verdict  might  be 
set  aside,  and  instead  thereof  a. nonsuit  entered,  or  a  new 
trial  granted;  and,  in  addition  to  the  above  objections, 
submitted,  that,  as  the  agreement  had  been  signed  by 
one  of  the  plaintiffs  only,  he  holding  himself  to  be 
individually  responsible,  the  action  should  have  been 
brought  in  his  name  alone.  But  the  Court  held  that 
there  was  no  foundation  for  the  latter  objection,  as  the  ac- 
tion was  not  founded  on  the  undertaking  alone,  the  freight, 
which  formed  part  of  the  plaintiffs*  demand,  having  been 

X  X  2 
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1828.  earned,  and  the  premiums  of  insurance  having  also  been 

_  paid  by  them.  ^ 

Dixon  *^  •' 


r. 
HoviLL. 


Mr.  Serjeant  Wilde  now  shewed  cause.  There  is  no  pre- 
tence to  disturb  the  verdict  found  for  the  plaintiffs,  who  were 
entitled  to  recover  for  the  premiums  of  insurance,  as  money 
paid  on  the  defendants*  account,  they  having  acceded  to  the 
terms  of  the  plaintiffs*  proposition  to  effect  the  insurance  at 
40^4  per  cent.  Although  the  agreement  or  undertaking  is 
not  precisely  or  technically  drawn,  yet  it  was  the  evident  in- 
tention of  the  parties  juot  that  the  names  of  the  under-writers 
should  be  submitted  to  the  defendants  for  their  approval, 
previously  to  the  policy  being  effected ;  but  merely  that 
the  plaintiffs  should  secure  to  the  defendants  the  names  of 
such  parties  as  should  be  satisfactory  to  them,  and  sufficient 
to  indemnify  them  against  the  loss  of  their  goods,  as  valued 
on  board  the  plaintiffs'  ship.  If  a  person  give  an  order  to 
a  tradesman,  he  frequently  says,  that  it  shall  be  done  to 
the  satisfaction  of  the  party  giving  the  order.  So,  here,  the 
plaintiffs  undertook  that  the  names  of  the  under-writers 
should  be  good  names,  or  such  as  could  not  reasonably  be 
objected  to.  But  the  defendants  made  no  objection  to  the 
policy,  nor  did  they  even  require  the  plaintiffs  to  furnish 
them  with  the  names  of  the  under-writers,  until  afler  the 
ship  had  returned  from  her  voyage  to  the  Cape.  They  had 
all  the  benefit  or  advantage  which  might  arise  to  them  from 
the  insurance,  and  they  did  not  attempt  to  shew  that  any 
one  of  the  under-writers  who  had  subscribed  the  policy 
had  become  insolvent,  or  was  not  sufficient;  and  if  the 
names  of  the  under-writers  were  substantially  good,  the 
object  of  the  parties  was  completely  answered.  If  the 
plaintiffs  had  procured  the  policy  to  be  under-written, 
and  had  sent  it  to  the  defendants,  could  their  brokers  have 
gone  to  the  under-writers,  and  said,  that  their  principals  did 
not  consider  their  names  to  be  sufficient,  and  that  they 
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would  not  trust  them?     This  case  may  be  assimilated  to  a         1828. 
case  where  a  party  undertakes  to  pay  for  goods  by  a  good 
or  satisfactory  bill.    The  policy  was,  in  fact,  subscribed  by 
under-writers  of  undoubted  respectability.     Although  it 
was   objected  at  the    trial,  that  the   plaintiffs  had   ex- 
ceeded their  authority,  in  having  effected  an  insurance 
on   ship  as  well  as  goods,    yet,   as   the  interest  in  the 
latter  was  declared  to  be,  on  timber  and  deals  valued  at 
300/.,  the  defendants  might  have  brought  an  action  on  the 
poUcy,  averring  the  interest  in  the  timber  to  be  in  them ; 
and  they  might  have  recovered  to  the  amount  of  the  value 
stated  in  the  policy.     It  is  quite  clear  that  ship  and  goods 
may  be  insured  by  one  policy:  and,  although  the  goods 
may  belong  to  several  persons,  yet  they  have  each  a  right 
to  sue  in  case  of  loss.     The  defendants  have  had  all  the 
benefit  of  the  insurance;  and,  as  the  plaintiffs  effected  it 
on  their  account,  and  paid   the  premiums  accordingly, 
they  were  clearly  entitled  to  recover. 

Mr.  Serjeant  E.  Lawes^  in  support  of  his  rule, — There 
can  be  no  doubt  as  to  the  legal  construction  to  be  put  on 
the  plaintiffs'  agreement.  It  is  express  in  terms:  and, 
when  it  is  considered  that  the  defendants  could  not  pro- 
cure any  insurance  to  be  effected  in  consequence  of  the 
plaintiffs'  ship  being  reported  not  sea-worthy,  there  can  be 
no  doubt.  The  plaintiffs  undertook  to  effect  an  insurance 
with  such  names  as  should  be  to  the  defendants'  satisfaction. 
It  was  far  from  probable  that,  under  the  circumstances,  the 
policy  would  be  subscribed  by  respectable  or  responsible 
under-writers:  and,  therefore,  the  defendants  were  entitled 
i6  require  that  the  names  to  be  subscribed  to  the  policy 
should  be  to  their  satisfaction.  The  plaintiffs  were,  at  all 
events,  bound  by  their  agreement  to  furnish  those  names,  be- 
fore they  could  be  entitled  to  demand  the  premiums  from 
the  defendants.  There  is  a  wide  distinction  between  satis- 
faction promised  by  a  party  in  general  terms,  or  for  a  special 
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1828.  purpose.  The  statute  5  Geo.  2,  c.  SO,  s.  16f  requires  a 
bankrupt  to  answer  to  the  saiUfaetion  of  the  commission- 
ers: and  Lord  Chief  Justice  Abbott,  in  delivering  the 
judgment  of  the  Court,  in  Doswett  ▼•  Impey,  sud  (a): 
**  The  words  are,  to  the  satisfaction  of  the  commissioners^ 
not,  as  ought  to  be,  or  as  reasonably  might  be,  to  the  satis- 
faction of  the  commissioners,  not  satisfactory  generally, 
but  satisfactory  to  the  commissioners:  so  that,  by  the  very 
words  of  the  section,  the  comiHissioners  are  authorized  to 
commit,  if  the  party  shall  not  fuUy  answer  to  their  satitfae- 
tion,  all  lawful  questions  put  to  him.'*  In  TThirsby  v.  Hel- 
bat  (6),  an  award,  that  one  of  the  parties  should  be  bound, 
with  such  sureties  as  the  other  should  approve,  and  that  they 
should  then  sign  n^utual  releases,  was  held  not  to  he  final; 
on  the  ground  that,  if  the  party  disapproved  of  the  surety, 
he  need  not  sign  the  release.  In  Humphries  \.  CarvaBko{e), 
where  a  broker  sold  to  the  plaintiff  on  a  Saturday  certain 
goods  of  the  defendant,  for  stipulated  prices,  subject  to  the 
plaintiff's  approval  of  the  quality  upon  the  Monday  fol- 
lowing; it  was  held,  that  it  was  not  a  mere  offer  to  sell,  bat 
that  the  buyer  had  the  option  of  renouncing  the  purchase 
on  the  Monday;  and  that  the  contract  would  be  binding, 
if  not  disapproved  before  that  day  had  expired.  So,  here, 
the  plaintiffs  undertook  to  effect  the  insurance,  and  to  cause 
the  policy  to  be  subscribed  with  such  names  as  the  defen- 
dants should  approve  of  or  be  satisfied  with ;  and  the 
latter  had  no  opportunity  of  ascertaining  the  names  of  the 
under-writers  previously  to  the  commencement  of  the  ac- 
tion, as  the  policy  remained  in  the  hands  of  the  plaintiffi' 
brokers ;  nor  could  the  defendants  be  satisfied  with  them 
until  they  had  seen  and  approved  of  them.  The  defend- 
ants, in  fact,  did  not  know  that  any  policy  had  been  ef- 
fected; and,  it  appeared  at  the  trial  to  have  been  done 
in  the  name  of  the  plaintiffs'  brokers,  and  effected  on  ship 

(a)  1  Bam.  &  Cress.  173.        (6)  3  Mod.  272.        (c)  16  East,  45. 
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and  goods,  in  which  the  plaintijBTs  exceeded  the  authori-  1828. 
ty  given  them  by  the  defendants.  That  unnecessarily  in- 
creased the  number  of  the  under-writers,  and  consequently 
also  the  difficulty  of  recovering  in  case  of  a  loss.  If  a  party 
order  another  to  take  for  him  a  house  containing  a  given 
number  of  rooms,  he  will  not  be  justified  in  hiring  a  man- 
sion with  double  the  number. 

Mr.  Justice  Park  (a).T-This  is  an  application  to  the 
Court  to  set  aside  the  verdict  found  for  the  plaintifis,  on 
two  grounds. — First,  with  respect  to  the  construction 
sought  to  be  put  by  the  defendants  on  the  plaintiffs* 
agreement,  I  am  of  opinion  that  there  is  no  ground  for  the 
objection.     One  of  the  plaintiffs  thereby  undertook  to  hold 
himself  responsible  to  effect  an  insurance  on  the  defen- 
dants' goods,  on  board  The  Brothers,  valued  300/.  at  Ws, 
per  cent,,  with  such  names  as  should  be  to  the  defendants* 
satisfaction,  they  paying  such  premiums.     It  has  been  in- 
sisted, that  it  was  the  duty  of  the  plaintiffs,  previously  to 
effecting  the  insurance,  to  transmit  the  names  of  the  under- 
writers to  the  defendants,  for  their  approbation.    But,  I  am 
of  opinion,  that  the  agreement  requires  no  such  thing.     It 
was  competent  to  the  party  insured  to  have  sent  or  called 
for  the  names  of  the  parties  subscribing  the  policy;  and,  if 
there  had  been  any  objection  to  them,  they  might  have  re- 
quired a  further  assurance.  But  the  plaintiffs  did  not  under- 
take to  send  the  defendants  the  names  of  the  under- writers. 
They  merely  undertook  that  they  should  be  competent  to 
pay  in  case  of  loss.    The  insurance  was  effected  in  Novem- 
ber, 1826,  and  the  voyage  to  the  Cape,  which,  in  the  usual 
course,  is  a  seven  months'  voyage,  was  successfully  per- 
formed.   The  defendants,'during  the  whole  of  that  period, 
never  required  the  names  of  the  under-writers  to  be  fur- 
nished to  them ;  but  laid  by  and  had  the  benefit  of  the  in- 

(«)  Lord  Chief  Justice  Bett  was  absent. 


G6i  CASES  IN  EASTER  TERM, 

1829.         8uraiice»  and  now  refuse  to  pay  the  premiums  ad  vane- 
ed  by  die  plaintiffs  for  the  policy,  by  which  thw  pro- 


V.  perty  was  protected  during  the  whole  of  the  voyage* 

It  has  been  contended  by  my  brother  E.  Lowes,  that  the 
word  saiirfacium  in  the  agieementi  muat  be  read  as  op- 
probaiiam:  but  a  party  may  be  satisfied  without  actual  ap* 
proval.  In  Thirsby  t.  Helboi,  the  party  was  to  be  bound 
with  such  sureties  as  the  other  should  approve.  So,  in 
Humphries  y.  Carvalho,  the  sale  was  made  on  a  ScUurdayt 
subject  to  the  purchaser's  approval  of  the  quality  of  the 
goods  on  the  Monday  following;  and  it  was  most  properly 
decided,  that  he  had  the  whole  of  that  day  to  make  bis 
election.  As  to  the  case  of  Dosweli  v.  Impey,  it  cannot 
be  considered  analogous  to  the  present,  as  there,  the  com- 
missioners were  authorized,  by  statute,  to  commit  any  per- 
son who  should  refuse  to  answer  to  their  satisfaction, 
which  cannot  bear  the  most  distant  alliance  to  the  case 
of  a  contract  by  which  a  party  eng&ges  to  hold  himself 
responsible  to  efiect  an  insurance  with  such  names  as 
shall  be  to  the  satisfaction  of  the  party  insured. — The 
second  objection  is  equally  untenable.  The  insurance  was 
effected  on  the  goods;  and,  although,  the  policy  remained 
in  the  hands  of  the  plaintiffs*  brokers,  still  the  defendants 
might  have  soed  and  recovered  upon  it,  averring  the  in- 
terest in  the  goods  to  have  been  in  themselves ;  and  the 
brokers  might  have  been  compelled  to  produce  the  policy 
for  the  purpose  of  the  defendants'  suing  upon  it. 

Mr.  Justice  Burrough. — I  confess  I  did  not  understand 
the  nature  of  the  objections,  when  the  application  was  made. 
If  I  had,  I  should  not  have  concurred  in  granting  the  rule. 

Mr.  Justice  Gaselee.— In  justice,  there  can  be  no  doubt 
but  that  the  plaintiffs  were  entitled  to  recover.  The  de- 
fendants had  the  benefit  of  the  policy;  and  if  the  plaintifis 
had  neglected  to  cause  the  insurance  to  be  effected,  they 
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would  have  been  liable  on  their  agreement.  Although  the 
defendants  might  have  had  a  right  to  require  the  plaintilBb 
to  give  them  the  names  of  the  under^writers,  within  a  rea- 
sonable time  after  the  making  of  the  agreement,  or  might 
have  objected  to  the  policy  before  the  commencement  of  the 
voyage ;  yet,  as  they  kid  by  so  long,  and  made  no  applica- 
tion until  after  the  return  of  the  vesseli  it  is  now  too  late 
for  them  to  raise  the  objection. 

Rule  discharged* 
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Douglas  and  Another,  Assignees  of  Stein,  Smith  &  Co.,       Xuadau 
Bankrupts,  v.  Forrest,  Executor  of  James  Hunter,     May  13M. 
deceased. 

X  HIS  was  an  action  of  assumpsit,  founded  on  two  Scotch  AmMp$a\\tg  in 
decrees.  The  declaration  contained  twenty-nine  counts.  ^,^^12^' on 
The  first  stated—"  That,  heretofore,  to  wit,  on  the  25th  •  ScotOt  de<^, 

.  obtained  in  ab- 

February,  1802,  a  certain  decree  was  made  and  pronounc-  tenceagaimt  a 
ed  in  and  by  the  Court  of  our  Lord  the  then  King,  before  2mj[  fo^  a  debt 
the  Lords  of  Council  and  Session,  at  Edinburgh,  in  that  ^'J^  ^ 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland    "Whenti  Scotch 
called  Scotland,  to  wit,  at  London,  in  and  concerning  a  interest tobe 
certain  action  then  depending  in  the  same  Court,  at  the  S^^fix^^^^ 
instance  of  John  Stein,  Thomas  Smith,  Robert  Stein,  James  ^^^  ^^*^^  *^ » 

to  run,  it  it  pay- 

Stein,  and  Robert  Smith,  before  they  became  bankrupts,  able  from  the 
against  the  said  James  Hunter,  whereby  the  Lords  of     NoaSoncan 
Council  and  Session  aforesaid  did  then  and  there  decern  '^crown^^ed 

against  a  party 

and  ordain  the  said  James  Hunter  to  make  payment  to  »»  executor,  un- 
the  said  John  Stein,  Thomas  Smith,  Robert  Stein,  James  upon  himself  to 
Stein,  and  Robert  Smith,  before  they  became  bankrupts  as  has  prov^'the 
aforesaid,  of  a  certain  sum  of  money,  to  wit,  the  sum  of  '^*-  Thereibrc, 

where  a  testator 
died  abroad 
more  than  ux  years  before  the  commencement  of  the  suit,  but  his  executor  in  this  country  bad  not 
proved  the  will,  nor  in  any  manner  acted  as  executor  until  within  six  years: — Held,  that  the  sta- 
tute of  limitations  was  no  bar. 


J 
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J^^      4472.  6s.  Sd.,  sterling  money  of  Oreai  Britain,  and  annual 
bouGLM      renti  that  is  to  say,  l^al  interest,  thereof,  from  a  certain 

FoREssT*  ^^y*  ^  ^^^'  ^^^  ^^^^  November,  1801,  and  until  payment, 
together  with  the  sum  of  50L  of  like  sterling  money,  as 
the  expense  of  process,  besides  the  suin  oflLOs.  OWL,  ster* 
ling  money  of  Great  Britain,  being  the  full  dues  of  ex- 
tracting that  decree ;  as  by  the  said  decree,  remaining  in 
the  said  Court  of  Session,  at  Edinburgh  aforesaid,  more 
fully  appears;  which  said  decree  remains  in  full  force 
and  wholly  unsatisfied :  whereby  the  said  James  Hunter, 
in  hb  life-time,  became  liable  to  pay  to  the  said  John  Stein, 
Thomas  SmUh,  Robert  Stein,  James  Stein,  and  Robert 
Smith,  before  they  became  bankrupts  as  aforesaid,  the 
said  sums  of  money  so  decreed  to  be  paid  as  aforesaid,  to- 
gether with  such  interest  as  aforesaid,  on  the  said  sum  of 
447 L  6s.  3d.,  according  to  the  said  decree,  when  he  the 
said  James  Hunter  should  be  thereunto  afterwards  re- 
quested ;  and,  being  so  liable,  the  said  James  Hunter,  in 
his  life-time,  in  consideration  thereof,  to  wit,  on  the  said 
25th  February,  1802,  to  wit,  at  London  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  John 
Stein,  Thomas  Smith,  Robert  Stein,  James  Stein,  and  Ro* 
bert  Smith,  before  they  became  bankrupts  as  aforesaid,  to 
pay  them  the  said  sums  of  money  so  decreed  to  be  paid  as 
aforesaid,  together  with  such  interest  as  aforesaid,  when 
he,  the  said  James  Hunter,  should  be  thereunto  after- 
wards requested.'* 

The  next  four  counts  were  upon  the  same  decree,  vary- 
ing the  amount  of  the  sum  decreed  to  be  paid,  as  also  the 
date  of  the  day  from  which  interest  was  payable ;  and  in 
all  of  which  the  promises  were  laid,  by  Hunter  in  his  life- 
time, to  Stein,  Smith,  ^  Co.  before  they  became  bankrupts, 
as  in  the  first  count. 

The  three  next  counts  stated,  that  Hunter  was  indebted 
to  Stein,  Smith,  8f  Co.,  for  money  due  and  owing  under  the 
decree ;  as  also  for  money  lent,  and  for  interest ;  laying  the 
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promises  as  ))efore.    And  the  nmtb  count  was  on  an  account         1828. 
stated  between  Hunter  in  bis  life^time,  and  Steiuy  Smith,  ^ 
Co.  before  they  became  bankrupts* 

The  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  and 
fifteenth  counts  were  on  the  sane  jodgment,  laying  the 
promises  by  the  defendant,  as  execotor,  to  the  phdntiffs, 
as  assignees,  after  the  death  of  Hunter,  and  after  the  bank- 
ruptcy of  Stein,  Smith,  %  Co. 

The  sixteenth  count  was  founded  on  a  decree, — "  wherel^ 
the  Lords  of  Council  and  Sesuon  decerned  and  ordained 
the  said  James  Hunter  to  make  pajrment  to  the  said  /Zo- 
bert  Smith,  before  he  became  bankrupt,  of  the  sum  of  75/. 
sterling  money,  and  annual  rent,  that  is  to  say,  lawftil  in- 
terest thereof,  from  a  certain  day,  to  wit,  the  18th  No- 
eember,  1801,  and  until  payment,  together  with  the  sum  of 
SOL  of  like  sterling  money,  as  the  expense  of  process,  be- 
sides the  sum  of  1/.  7s.  Tid.  sterling  money,  being  the  fiill 
expense  of  extracting  that  decree;^' — and  laying  the  pro- 
mise by  Hunter  in  his  life-time,  to  Smith  before  he  became 
bankrupt. 

The  next  five  counts  were  on  the  Jast-mentioned  decree, 
Tarying  the  amount,  and  the  dates  of  payment  of  interest ; 
and  laying  the  promises  as  in  the  sixteenth. 

Then  followed  a  count  for  money  due  on  ^e  decreei  a 
count  for  money  lent,  and  an  account  stated;  each  laying 
the  promise  as  in  the  last  six. 

•The  twenty-fifth  count  set  forth  the  decree  as  in  the  six- 
teenth, laying  the  promise  by  the  defendant,  as  execator, 
to  the  plaintiffs,  as  assignees,  after  the  death  of  Hunter, 
and  after  the  bankruptcy  of  Smith* 

Then  followed  counts  for  money  lent,  had  and  receiv- 
ed, and  interest,  and  an  accoimt  stated;  laying  the  pro- 
mises as  in  the  twenty  fifth  count. 

To  this  declaration,  the  defendant  pleaded— irtr<#,  the 
general  issue  to  the  whole  declaration,  rar.  '^  that  Hunter, 
in  his  life-time  did  not,  nor  did  he,  the  defendant,  since 


i 


GQ6 


CASES  IN  EASTER  TERM, 


1828. 

Douglas 

V. 

Forres^. 


the  death  of  Hunter,  undertake  &c/* — Secondly ^  as  to  the 
fifteen  first  counts  of  the  declaration, — '*  that  the  said  several 
causes  of  action  therein  mentioned  did  not  accrue  to  Stein, 
Smith,  ^  Co.  before  they  became  bankrupts,  or  to  the 
plaintifis,  as  assignees,  or  to  any  or  either  of  them,  at  any 
time  within  six  years  next  before  the  comi^encement  of  this 
suit ;"  and  lastly, — as  to  the  last  fourteen  counts, — '*  that 
the  causes  of  action  therein  mentioned  did  not  accrue  to 
Smith  before  be  became  bankrupt,  or  to  the  plaintiffs,  as 
assignees,  at  any  time  within  six  years,  icc.^ 

The  plaintiffs  added  a  similiter  to  the  ^rst  plea,  and 
replied  to  the  second, — as  far  as  the  same  related  to  the 
several  cai^ses  of  action  in  the  first  nine  counts  of  the  de- 
claration  mentioned, — *'  that  the  said  James  Hunter,  before 
and  at  the  times  when  the  said  several  causes  of  action  in 
those  counts  respectively  mentioned  accrued  to  the  said  John 
Stein,  Thomas  Smith,  Robert  Stein,  James  Stein,  and  Robert 
Smith,  as  therein  mentioned,  was  in  parts  beyond  the  seas, 
to  wit,  in  the  East  Indies,  and  so  remained  and  continued 
from  thence  continually,  until  he  the  said  James  Hunter 
afterwards,  to  wit,  on  the  8th  December,  1817,  died  in 
parts  beyond  the  seas ;  and  that  they,  the  plaintiffs,  as 
assignees  as  afiiresaid,  sued  out  their  writ  of  capias  ad 
respondendum  in  this  cause,  and  brought  their  said  suit 
thereupon,  against  the  defendant,  as  executor  as  aforesaid, 
within  six  years  next  after  he,  the  defendant,  first  took 
upon  himself  the  burthen  of  the  execution  of  the  last  will 
and  testament  of  the  said  James  Hunter,  in  Great  Britain, 
(he,  the  defendant,  having  been  ever  since  the  death  of 
the  said  James  Hunter,  and  still  being,  the  only  person 
having  lawful  power  and  authority  to  execute  the  said  last 
will  and  testament  in  Great  Britain,  and  there  having 
been,  at  and  since  the  death  of  the  said  James  Hunter,  no 
other  executor  in  Great  Britain  of  the  said  last  will  and 
testament) ;  and  this  &c.,  wherefore  &c.  :** — and,  as  to  so 
much  of  the  said  second  plea,  as  far  as  the  same  relates 
to  the  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  and 
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fifteenth  counts, — '*  that  the  said  several  causes  of  ac-       ..1828. 
tion  in  those  counts  mentioned,  and  each  and  every  of      Douglas 
them,  did  accrue  to  the  plaintiffs,  as  assignees  as  aforesaid,  v. 

within  six  years  next  before  the  commencement  of  this  suit:" 
on  which  issues  were  joined.  And,  as  to  the  said  plea, 
so  far  as  it  related  to  the  said  several  causes  of  action 
in  the  sixteenth,  seventeenth,  eighteenth,  nineteenth, 
twentieth,  twenty-first,  twenty-second,,  twenty-third,  and 
twenty-fourth  counts, — "  that  the  said  James  Hunter , 
before  and  at  the  times  when  the  said  several  causes  of  ac- 
tion in  those  counts  respectively  mentioned  accrued  to  the 
said  Robert  Smith  as  therein  mentioned,  was  in  parts  be- 
yond the  seas,  to  wit,  at  &c.,*'  (as  before) :  and,  as  to  the 
said  plea,  so  far  as  it  related  to  the  said  several  causes  of  ac- 
tion in  the  residue  of  the  said  declaration  mentioned — 
''  that  the  said  several  causes  of  action,  and  each  and  every 
of  them,  did  accrue  to  the  plaintiffs,  as  assignees  as  afore- 
said, within  six  years  next  before  the  commencement  of  this 
suit :"  on  which  issue  was  also  joined. 

The  defendant  added  b,  similiter  to  the  replication  to 
the  second  and  last  plea,  so  far  as  the  same  related  to  the 
tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  and  fif- 
teenth, and  also  to  the  five  last  counts  of  the  declaration. 
And,  as  to  the  first  nine,  and  the  sixteenth,  seventeenth, 
eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty- 
second,  twenty-third,  and  twenty-fourth  counts,  rejoined, 
"  that  the  plaintiffs  did  not  sue  out  their  said  writ  ofcapias, 
and  bring  their  suit  thereupon  against  the  defendant,  with- 
in six  years  next  after  he  took  upon  himself  the  burthen 
of  the  execution  of  the  last  will  and  testament  of  Hunter:"* 
upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
haUf  at  the  Sittings  after  the  last  Trinity  Term,  it  appear- 
ed that  Hunter,  the  defendant's  testator,  a  Scotchman  by 
birth,  in  January,  1799,  was  indebted  to  Messrs.  Stein  ^ 
Co.,  merchants  in  Edinburgh,  in  the  sum  of  447/.  6^.  3d.,  and 
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die  soHBDOiia  and  action  rased,  intended,  and  parsaed,  be- 
fore die  Lords  of  Coond  and  Sesdon,  at  the  instance  of 
Messrs.  Sieiu^  Smutik^  ^  Co.,  merchants  in  IxmdoHj  and 
WiOiam  IngBs^  writer  to  the  signet,  their  mandatory, 
against  Jatmet  Hwmier,  son  of  the  deceased  James  Hunter, 
rintner  in  Edmbmrgh,  late  clerk  to  the  pursuers,  now 
abcoady  which  snannons  maketh  mention,  that  James  Hun- 
ter^ son  of  the  deceased  James  Hmmter^  Tintner  in  Edith 
burgh,  late  clerk  to  the  pursuers,  now  abroad,  is  jusdy  m- 
debted  and  owing  to  the  pursuers  the  sum  of  447/.  6s.  Sd. 
sterling,  as  the  amount  of  an  account  to  be  produced  in 
process,  and  here  held  as  repeated,  breviiatis  eausd,  and 
annual  rent  of  the  said  sum  from  and  since  the 
day  of  ;  and,  although  the  pursuers  have  fre- 

quendy  desired  and  required  the  said  James  Hunier,  de- 
fender, to  make  payment  to  them  of  the  foresaid  sum  of 
447/.  6s,  Sd.  sterling,  and  annual  rent  thereof,  from  the 
period  before-mentioned,  yet  h^  refuses,  at  least  delays, 
so  to  do*  Therefore,  the  said  James  Hunter,  defender, 
ought  and  should  be  decerned  and  ordained,  by  the  de- 
cree of  the  Lords  of  the  Council  and  Session,  to  make 
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payment  to  t^e  pursuers  of  the  said  sum  of  4A/JL  6$.  Sd»         1828. 
sterling,  and  annual  rent  thereof,  from  and  since  the  said 
day  of  ,  and.  till  payment,  together  with 

the  sum  of  50/.  sterling,  pr  such  other  sum  as  the  said 
liords  shall  modify,  as  the  expense  of  process,  besides  the 
fees  of  extracting  the  decree  to  follow  hereon,  conform  to 
the  laws  and  daily  practice  of  Scotland  used  and  observed 
in  the  like  cases,  in  all  points  as  is  alleged;  and  anent  the 
charge  given  in  virtue  of  the  foresaid  summons  (by  a  me»« 
senger  at  arms,  in  manner  prescribed  by  law,  to  the  said'' 
James  Hunter,  defender,  at  the  market-cross  of  Edin* 
burgh f  and  pier  and  shore  of  Leith,  as  being  furth  of  Seoi^ 
land,  at  the  time),  upon  the  18th  day  of  Novemberf  1801^ 
to  have  compeared  before  the  said  Lords  on  two  certain 
diets  bygone,  to  have  answered  at  the  instance  of  the  pur- 
suers in  the  said  matter,  and  heard  and  seen  the  premises 
verified  and  proven,  and  decreet  and  sentence  given  and 
pronounced  therein,  conform  to  the  conclusions  of  the 
foresaid  summons,  or  else  to  have  alleged  a  reasonable 
cause  to  the  contrary,  with  certification  as  in  the  said 
summons  and  execution  thereof  is  expressed;  the  pursuers 
compearing  by  Messrs.  H.  D.  IngUs  and  J,  Gordon,  ad- 
vocates, their  procurators,  who  for  them  produced  in  pre- 
sence of  the  said  Lords,  account  lybelled  on  of  the  con- 
tents foresaid;  and  the  defender  having  been  lawfully 
summoned  to  this  action  as  aforesaid,  and  having  failed  to 
appear,  the  foresaid  summons,  execution  thereof,  account 
lybelled  on  and  produced  in  absence  of  the  defender,  and 
steps  of  procedure  after  related,  being  all  at  length  read, 
heard,  seen,  and  considered,  by  the  said  Lords,  and  they 
being  therewith  well  and  ripely  advised,  the  Lords  of 
Council  and  Session  decerned  and  ordained,  and  hereby 
decern  and  ordain  the  said  James  Hunter,  defender,  to 
make  payment  to  the  pursuers  of  the  foresaid  sum  of 
447/.  6s.  3d.  sterling,  and  annual  rent  thereof,  from  and 
since  the  said  day  of  ,  and  till  payment^ 
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sum  o(75L  due  to  him,  with  interest  from  the  1 1th  June,  ^  1828. 
1799;  and,  by  another  decree  of  the  same  date,  the  same 
Court  adjudged  that  certain  other  heritable  property  of 
Hunter's  should  belong  to  Stein  ^  Co.  and  their  heirs,  in 
payment  and  satisfaction  of  the  sum  of  4472..  6s.  3d.,  with 
interest  from  the  said  1 1th  June,  1799.  In  these  two  last 
decrees  the  blanks  that  were  left  in  the  former  for  the  days 
of  payment  of  in  terest,  were  thus  filled  up.  Hunter  had  never 
had  any  notice  of  either  of  these  decrees ;  but  a  Scotch  ad- 
vocate, who  was  called  as  a  witness  at  the  trial,  proved,  that, 
by  the  law  of  Scotland,  the  Court  of  Session  m^ht  pronoimce 
judgment  agdnst  a  native  Scotchman,  who  had  heritable  pro- 
perty in  that  country,  for  a  debt  contracted  in  Scotland,  al- 
though he  had  no  notice  of  any  of  the  proceedings^  and  was 
out  of  Scotland  at  the  time;  and  that,  after  such  proclama- 
tions as  were  mentioned  in  these  decrees  had  been  made,  a 
person  against  whom  such  a  decree  was  pronounced,  might, 
at  any  time  within  forty  years,  dispute  the  merits  of  such 
decree;  but  that,  after  the  expiration  of  that  period,  it 
was  conclusive  against  him,  and  all  who  claimed  under  him ; 
and  that  the  two  last  decrees  would  not  operate  as  a  sa- 
tisfaction of  the  debts  during  the  period  that  the  debtor 
had  a  right  to  dispute  the  validity  of  the  first  judgments. 
He  also  proved,  that  when  decrees  adjudged  that  interest 
should  be  paid,  but  did  not  shew  the  time  from  which  it 
was  to  run,  interest  was  payable  from  the  time  of  the  cit- 
ation.  In  July,  1819,  the  directors  of  the  East  India 
Company  received  a  certificated  copy  of  Hunter's  will, 
from  the  registrar  of  the  Supreme  Court  of  Judicature  at 
Fort  William,  in  Bengal;  and  in  April,  1822,  one  of  the 
assignees  of  the  bankrupts,  Messrs.  Stein,  Smith,  ^  Co., 
applied  to  the  defendant  for  the  payment  of  the  sums 
decreed  to  be  due  to  the  bankrupts  from  Hunter,  and,  on 
the  12th  July  following,  they  received  the  following  letter 
from  the  defendant  :-^ 

"  Captain  Forrest  is  informed  thAt  Hunter  is  dead,  and 
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1828.  that  he.  Captain  F.,  is  the  executor;  butj  yet^  Captain  F. 
apprehends  it  would  not  be  proper  for  him  to  act  until  be 
receives  an  authenticated  will  to  that  effect^  to  be  proved 
here.  Captain  Forrest  will  write  out  to  India  without  de- 
lay. Of  course  the  assignees  will  take  such  steps  as  they 
may  deem  proper  under  all  the  circumstances." 

For  the  defendant^  it  was  objected^  Jirst,  that  an  action 
of  assumpsit  could  not  be  sustained  in  this  country  on  the 
above  decrees ;  as^  although  Hunter  was  a  native  of  Scot^ 
land,  yety  as  the  summonses  on  which  the  decrees  were 
founded  had  been  executed  against  him  at  the  Market- 
cross  at  Edinburgh^  and  the  pier  and  shore  of  Leiih,  dur- 
ing his  residence  in  India,  from  which  country  he  never  re- 
turned^ they  could  not  be  available  against  him  during  his 
absence^  unless  it  coald  be  shewn  that  he  had  had  notice 
of  such  summonses  having  been  executed ;  and  the  cases  of 
Buchanan  v.  Rticker  {a),  Williams  v.  Lord  Bagot  {b),  and 
Cavan  v.  Stewart  (c),  were  referred  to  for  the  purpose  of 
shewing  that  a  party  in  this  country  is  not  bound  by  a 
foreign  judgment^  or  process  of  an  inferior  Court,  unless  he 
were  either  actually  summoned,  or  personally  served  with 
process :  and,  secondly,  that,  even  if  the  defendant  were 
bound  by  the  decrees,  the  plaintiffs  were  barred  by  the  sta- 
tute of  limitations ;  and  the  case  of  Murray  v.  The  East 
India  Company  (d)  was  relied  on :  and  lastly,  that,  at  all 
events,  the  plaintiffs  could  not  be  entitled  to  recover  inter- 
est. As  no  day  was  mentioned  in  the  original  decrees  or 
decretal  orders,  from  which  such  interest  was  to  run.     A 
verdict  was  taken  for  the  plaintiffs,  for  862/.  16^.,  being 
the  amount  of  the  two  principal  sums,  with  interest  from  the 
llth  June,  1799.     Leave  was  reserved  to  the  defendant 
to  move  to  set  aside  the  verdict  and  enter  a  nonsuit^  or  that 


(a)  1  Camp.  63 ;  5.  C.  9  East,  192.         (c)  1  Stark.  N.  P.  C.  625. 
(6)  3  Bam.  &  Cress.  772.  {d)  5  Barn.  &  Aid.  204. 
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the  damages  might  be  reduced  to  the  two  principal  sums,         1828. 
in  case  the  Court  should  be  of  opinion  that  the  above  ob-      "     "     " 

Douglas 

jectionsy  or  either  of  them,  were  well  founded.  9. 


FoaaBBT. 


Mr.   Serjeant   Wilde,  in  the  last  Michaelmas  Term, 
accordingly  obtained  a  rule   nigi.      He   submitted  that 
there  was  a  fatal  variance  between  the  decrees  produced 
in  evidence,  and  those  declared  on,  as  it  was  averred,  in 
every  count,  that  the  interest  was  payable  from  a  certain 
day ;  whereas,  in  the  two  first  decrees  blanks  were  left 
for  the  time  from  which  the  interest  was  to  run.    But 
the  Court  held,  that  there  was  nothing  in  that  objection, 
it  having  been  proved  at  the  trial,  that,  according  to  the 
law  of  Scotlandf  interest  was  payable  from  the  time  of  the 
citation. 

Mr.  Serjeant  Bosanquet  and  Mr.  Serjeant  TaMy,  on  a 
former  day  in  this  Term,  shewed  cause.  It  has  been  object- 
edjirst,  that  the  decrees  pronounced  by  the  Courtof  Session, 
having  been  made  in  the  absence  of  Hunter,  although  they 
might  be  conformable  to  the  law  of  Scotland,  do  not  con- 
fer a  ground  of  action,  whereon  to  raise  an  assumpsit  in 
our  Courts.  But  they  cannot  be  impugned,  unless  there 
be  something  unreasonable  on  the  face  of  them,  or  they 
be  contrary  to  the  principles  of  justice.  Besides,  Hunter, 
the  testator,  was  a  Scotchman  born,  and  as  such  was  sub- 
ject to,  and  must  be  bound  by,  the  laws  of  that  country ; 
by  which  a  Scotchman  who  has  heritable  property  in  Scot- 
land is  amenable  to  the  jurisdiction  of  the  Court  of  Session, 
and  may  be  cited  to  an  action  in  that  Court,  although  he 
be  resident  abroad ;  and,  if  the  debtor  hefurth  o( Scotland, 
judgment  may  be  pronounced  against  him,  after  proclama- 
tion duly  made,  at  the  market-cross  at  Edinburgh,  and  the 
pier  and  shore  of  Leith  (a).    But,  as  Hunter's  property 

{a)  See  Erskine's  Institutes,  book  1,  tit.  2^  s.  11. 
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1828.         was  protected  by  the  law  o{  Scotland,  so  it  ought  to  be  sub- 
DouoLAs      ^^^^  ^^  ^^^  debts  ;•  and  it  is  an  established  and  unquestioned 
».  rule  in  that  country,  that  a  judgment  may  be  enforced  at  the 

suit  of  a  creditor,  against  his  absent  debtor,  or  his  repre- 
sentative. The  debtor  is  not  precluded  from  enquiring  or 
examining  into  the  justice  of  the  decree.  He  may  db- 
pute  its  merits  at  any  time  within  forty  years  after  it  was 
pronounced.  Hunter,  before  he  left  Scotland,  not  only  ad- 
mitted that  the  principal  sums  were  due,  but  no  attempt 
was  afterwards  made  to  reduce  the  decrees.  They,  there- 
fore, remained  in  force  against  him,  although  they  were 
made  during  his  absence  from  Scotland.  It  has  been  said, 
that  such  a  proceeding  is  unjust,  yet  it  is  not  only  sanction- 
ed by  the  law  of  Scotland,  but  its  principle  is  distinctly 
recognised  by  the  Legislature,  The  statute  54  Geo.  S, 
c.  137  (which  was  passed  for  rendering  the  payment  of 
creditors  more  equal  and  expeditious  in  Scotland)  en- 
acts (a),  that  if  a  debtor  be  forth  of  Scotland,  he  may  be 
cited  by  affixing  copies  of  the  warrant  for  citing  him 
upon  the  market-cross  of  Edinburgh,  and  pier  and  shore 
of  Leith;  and  if  he  shall  not  appear  in  the  Court  of  Se&sion 
within  the  time  specified  in  the  warrant  of  citation,  the 
Court  shall  award  sequestration  of  the  debtor's  whole 
estate  and  effects,  heritable  and  moveable,  real  and  per- 
sonal, for  the  benefit  of  all  his  creditors.  So,  by  the  20th 
section,  it  is  enacted,  that  estates  of  partnerships  may  be 
sequestrated,  and  that  if  their  house  or  shop  be  shut  up  or 
deserted,  a  copy  of  the  warrant  shall  be  affixed  at  the 
market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith, 
The  decrees,  therefore,  are  not  unreasonable,  neither  is 
there  any  absurdity  upon  the  face  of  them,  nor  are  they 
inconsistent  with  the  principles  of  justice;  for,  in  the  case 
of  a  foreign  attachment,  if  a  plaint  be  entered  in  the  Mayor's 
Court  of  London,  against  A.,  and  the  summons  or  process 

(a)  Section  15. 
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be  returned  nihil,  and  thereupon  the  plaintiff  suggest  that  182S. 
another  person  within  London  is  indebted  to  A,,  the  debtor 
is  warned  (whence  he  is  called  the  gamishee)^  and  if  he  _  r. 
do  not  deny  himself  to  be  indebted  to  A.,  the  debt  is  at- 
tached in  his  hands ;  and  if  the  debtor  do  not  appear  with- 
in a  year  and  a  day  to  dispute  the  debt,  he  is  deprived  of 
his  property  or  debt  so  attached.  The  authorities  which 
were  cited  at  the  trial  to  shew  that  this  action  could 
not  be  supported  on  the  decrees,  are  altogether  distin- 
guishable. In  Buchanan  v.  Rucker,  an  action  was  brought 
on  a  judgment  in  the  island  Court  of  Tobago;  and,  on 
its  being  argued  that  the  presumption  was  in  favour  of  a 
foreign  judgment^  as  well  as  of  a  judgment  obtained  in 
one  of  the  Courts  of  this  country,  Lord  EUenborough 
said  (a):  ''  That  may  be  so,  if  the  judgment  appears  on 
the  face  of  it  consistent  with  reason  and  justice;  but  it  is 
contrary  to  the  first  principles  of  reason  and  justice,  that, 
either  in  civil  or  criminal  proceedings,  a  man  should  be 
condemned  before  he  is  heard.  To  prove  the  practice, 
there  ought  strictly  to  be  some  witness  professionally  ac- 
quainted with  it ;"  and  here  that  was  done  most  satisfac- 
torily by  the  learned  Scotch  advocate,  who  was  called  at  the 
trial.  In  that  case  Lord  EUenborough  nonsuited  the  plain- 
tiff, on  the  ground  that  the  defendant  was  not  resident  with- 
in the  jurisdiction  of  tbetoreign  Court;  and  on  a  motion  to  set 
aside  the  nonsuit,  his  Lordship  said  (6),  "  that  there  was  no 
foundation  for  it ;  that  by  persons  absent  from  the  island^ 
must  necessarily  be  understood  persons  who  have  been  pre^ 
sent  and  within  the  jurisdiction,  so  as  to  have  been  subject 
to  the  process  of  the  Court."  Here,  however,  Hunter  was  a 
Scotchman  born,  and  was  subject  to  the  jurisdiction  of  the 
Court  of  Session ;  and  unless  the  decrees  are,  upon  the 
face  of  them,  contrary  to  reason  or  justice,  they  may  be 
submitted  to  the  jurisdiction  of  the  Courts  of  this  country, 
by  which  they  may  be  enforced.     So,  in  Cavan  v.  Stew* 

in)  I  Camp.  66.  (^)  9  East,  194. 
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1828.         artf  which  was  an  action  of  assumpsit^  on  a  judgment  of 
Douglas       *^®  Supreme  Court  of  Judicature  in  Jamaica^  Lord  El* 
V-  lenborough  said  (a) :  "  It  is  perfectly  clear,  on  every  prin- 

ciple of  justice,  that  you  must  either  prove  that  the  party 
was  summoned,  or  at  least  that  he  was  once  on  the  island:** 
thereby  recognizing  the  principle  laid  down  in  Buchiman 
V.  Rucker,  vix,  that  a  party  must  have  been  once  in  the 
eountry,  in  order  to  make  him  an  absentee.  In  Williams 
V.  Lord  Bagot,  it  was  merely  held,  that  a  custom,  in  an 
inferior  Court,  to  declare  against  a  defendant  before  the 
entering  of  an  appearance  by  him,  or  by  some  person  for 
him,  was  bad  in  law ;  and  that  a  custom  to  issue  a  summons 
and  attachment  at  the  same  time  was  also  bad.  There,  the 
Court  decided  on  the  mere  informality  of  the  proceeding ; 
but  here,  the  law  of  Scotland  imposes  an  obligation  on  an 
absent  native,  who  has  been  once  subject  to  its  juris- 
diction, and  who  is  summoned  according  to  the  law  of 
that  country,  before  a  final  judgment  or  decree  can  be 
pronounced  against  him.  The  case  of  Walker  v.  Wit- 
ter (6),  is  decisive  to  shew  that  an  action  may  be  maintained 
in  this  country  on  a  foreign  judgment,  and  that  the  plaintiff 
need  not  shew  the  ground  of  the  judgment. — Secondly^ 
as  to  whether  the  plaintiffs  were  barred  by  the  statute  of 
limitations.  There  is  a  manifest  distinction  between  the 
case  of  an  executor  and  that  of  an  administrator.  Al- 
though in  Murray  v.  The  EiMt  India  Company,  in  an  ac- 
tion by  an  administrator  upon  bills  of  exchange  payable  to 
the  testator,  but  accepted  after  his  death :  it  was  held,  that 
the  statute  began  to  run  from  the  time  of  granting  the  let- 
ters of  administration,  and  not  from  the  time  the  bills  be- 
came due ;  on  the  ground  that  there  was  no  cause  of  ac- 
tion until  there  was  a  party  capable  of  suing ;  yet  here  the 
issue  taken  on  the  rejoinder  is  most  material,  vist,  that  the 
plaintiffs  did  not  sue  out  their  writ,  and  bring  their  suit 
thereupon  against  the  defendant,  within  six  years  next 

(«)  1  Stark.  N.  P.  C.  629.  (6)  1  Dougl.  I . 
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after  he  first  took  upon  himself  the  burthen  of  the  execu-         1828. 
tion  of  Hunter's  will  in  Chreat  Britain.    The  statute,  there-      ^3"''' 

'  Douglas 

fore,  did  not  begin  to  operate  as  against  him,  until  he  had       _    v. 
proved  the  will,  or  done  some  act  to  constitute  himself  an 
executor;  and  on  the  l^th  July^  182S,  it  appears  that  he 
had  not  only  not  taken  out  probate,  but  he  stated,  by  let- 
ter, that  it  would  not  be  proper  for  him  to  act  until  he  re- 
ceived an  authenticated  will  to  be  proved  here,  and  that 
he  would  write  out  to  India  without  delay.     Although  an 
executor  is  constituted  by,  and  derives  title  under,  the  will, 
yet  the  statute  clearly  does  not  run  as  against  a  demand 
on  him  whilst  be  has  the  option  of  renouncmg  the  trust, 
which  he  may  do  at  any  time  before  probate,  provided  he 
has  done  no  act  to  bind  himself  as  executor.     If  a  person 
be  sued  as  executor,  he  may  either  plead  ne  ungues  execu- 
tor,  or  deny  that  he  has  taken  upon  himself  the  burthen 
of  the  execution  of  the  will ;  and  he  cannot  be  liable  as  ex- 
ecutor until  he  has  done  some  act,  either  by  administer- 
ing or  intermeddling  with  the  assets  of  his  testator.     In 
Wentworth  on  Executors,  it  is  said  (a),  "  that  an  executor 
may  well  enough  be  sued  for  debts  of  the  testator  before 
the  will  be  proved ;  for  he  may  nqt  by  his  own  act  of  de- 
laying the  probate  of  the  will  keep  off  suits,  except  he 
will  refuse  in  due  manner,  that  so,  administration  being 
granted,  there  may  be  somebody  suable  by  the  testator's 
.  creditors  for  debts  by  him  owing.     And  the  usual  plea  of 
the  defendant,  to  estrange  himself  from  the  testament,  is,  to 
say,  that  he  neither  is  executor,  nor  hath  administered  as 
executor;  so  as  if  he  either  be  executor  de  jure,  or  de 
facto  by  his  own  act  of  administering,  it  sufficeth."     In 
Toller  on  Executors,  it  is  said  (6),  **  if  there  be  several 
executors,  they  must  be  all  sued,  in  case  they  have  all 
administered.     But  such  as  have  not  administered  may 
be  omitted ;  for,  although  executors  themselves  must  be 

(a)  By  Wilson,  3?.  ('0  3d  Ed.  471. 
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iSto.         oori8ck>UB  how  many  are  named  by  the  wHl,  and  must  frame 
^^     .        their  action  accordingly^  yet  creditors  and  strangers  are 
V.  boiind  to  take  notice  of  such  eicecutors  only,  as  in  fitct  ex- 

ecnte  the  office."    They  are,  therefore^  not  bound  to  re* 
cognize  those  executors  who  have  not  provedy  or  taken 
upon  themselves  the  burthen  of  the  executiim  of  the  wilL 
So,  in  Wentworth  on  Executors ,  it  is  said  (a) :  **  There  may 
be  some  difference  between  suits  by  executors,  and  suits 
against  executors ;  for,  when  they  themselves  sue,  they, 
being  privy  to  the  wtU,  and  having  the  custody  of  it,  must 
bring  their  action  in  the  name  of  all  the  executors  ac- 
cording to  the  will ;    but  he  th%t  is  to  bring  an  action 
against  them,  need  not,  perhaps,  take  notice  of  more  exe- 
cutors than  those  that  have  proved  the  wiU,  or  otherwise 
do  administer."  Although,  therefore,  an  executor  may  be 
sued  before  he  proves  the  will,  yet  he  must  either  have  ad- 
ministered, or  done  some  act  to  render  himself  liable  as 
an  executor;  and  he  may  except  himself  by  pleading, 
that  he  was  never  executor,  and  that  he  had  not  ad- 
ministered as  such.     IxLJoUffe  v.  Pitt{b)t  it  was  decided,  . 
thftt,  if  there  be  no  executor,  the  statute  will  not  run  till 
administration  is  taken  out ;  and  the  Court  there  agreed 
that  it  was  expressly  excepted  out  of  the  statute  when 
the  party  who  haei  a  right  of  action  is  beyond  aea, ;  nor  can 
laches  be  attributed  to  him  for  not  suing,  while  there  was 
no  executor  against  whom   he  could  bring  his  action. 
In  Siballow  V.  Emberson  (c),  where  an  executor  pleaded 
thiEit  his  co-executor  was  not  named,  but  did  not  aver  that 
he  had  administered,  the  plea  was  held  ill;  as,  when  an 
executor  is  sued,  if  he  plead  another  not  named,  he  ought 
to  go  further,  and  say  that  he  has  administered ;  for  that 
lies  in  his  own  cognizance. — With  respect  to  the  last  ob- 
jection as  to  the  reduction  of  damages,  vix.  that  the  plain 
tiffs  could  not  be  entitled  to  recover  interest,  as  blanks 

(«)  P»ge  42.  {b)  2  Vcrn.  695.  (c)  \  Lev.  161. 
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were  left  in  the  two  first  decrees,  for  the  day  from  which         1928. 
the  payment   of  interest  was    to   commence;   yet,   as  it       Douatjui 
was  proved  at  tlie  trial,  that  when  decrees  adjudging  th^^t  «• 

interest  should  be  paid,  did  not  ishew  the  time  from  which 
it  was  to  run,  interest  was  payable  from  the  time  of  the 
citation,  the  objection  is  answered.  At  all  events,  as  the 
days  from  which  the  interest  was  to  be  payable  were  in* 
serted,  and  the  blanks  filled  up,  in  the  two  final  decrees, 
it  is  conclusive ;  and,  as  the  dates  from  which  the  interest 
was  to  be  paid  have  been  varied  in  the  different  counts  of 
the  declaration,  the  plaintiffs  are  entitled  to  recover. 
The  case  of  Amott  v.  Reiffern  (a)  is  also  an  authority  to 
prove  that  interest  may  be  recovered  on  a  aS'co^cA  judgment; 
and  that,  unless  the  contrary  be  shewn,  the  courts  in  -this 
country  will  presume  that  the  decision  of  the  Court  in  Scot- 
land was  consonant  to  the  justice  of  the  case. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — This  action 
cannot  be  supported  on  principle.  Hunter  was  not  in 
Scotland  at  the  time  any  of  the  proceedings  were  had 
against  him,  or  the  decrees  pronounced.  He  had  left  that 
country  for  India  in  1799,  and  never  intended  to  return; 
nor  did  he  know  that  he  had  any  heritable  or  other  pro- 
perty in  Scotland,  previously  to  his  death,  in  India,  in  1817. 
Although  it  has  been  said,  that  he  owed  allegiance  to  the 
country  which  gave  him  birth,  and  that  he  must  be  go- 
verned by  its  laws ;  still  the  only  question  here  is,  whe- 
ther the  proceedings  which  were  taken  against  him  in  his 
absence,  and  without  any  notice,  can  be  adopted  or  recog- 
nized by  a  court  of  law  in  this  country.  A  judgment  of  a 
foreign  Court  may  be  the  foundation  of  an  action  here,  on 
the  ground  that  the  law  will  imply  a  promise  by  the  debt- 
or to  pay  the  debt  adjudged  to  be  due  to  his  creditor,  but 
such  judgment  is  only  primd  facie  evidence  of  a  debt ; 

(fl)  aBing:.  353. 
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1828.        and  it  is  competent  to  a  party  sued  thereon,  to  shew  that 
D0U0LA9      ^^  ^^^  ^^^^  irregularly  or  unduly  obtained.     But  the  law 
V-  will  not  always  imply  a  promise :  and  here  the  first  decrees 

were  agamst  the  person,    and  not  the  property  of  the 
debtor.     The  Court  of  Session  not  only  decided  in  hb 
absence,  but  without  giving  him  any  notice  or  intimation 
of  the  proceedings  adopted  against  him.     It  was,  there* 
fore,  contrary  to  every  principle  of  justice.     The  decrees, 
too,  are  unreasonable  upon  the  face  of  them,  and  were  ir- 
regularly obtained.    The  party  summoned  was  never  be- 
fore the  Court,  and  therefore  the  decrees  could  not  oper- 
ate against  him,  as  he  was  entirely  out  of  its  jurisdiction, 
having  quitted  the  country  more  than  three  years  before 
the  proceedings  were  instituted  agamst  him ;  and,  when  he 
.  quitted  Scotland,  it  is  quite  clear  that  he  never  intended  to 
return.    If  a  creditor  convey  heritable  property  in  Scotland 
to  his  debtor,  without  his  knowledge,  and  sue  him,  and 
obtain  a  decree  during  his  absence  from  that  country,  he 
may  proceed  against  him  upon  such  decree  in  our  Courts, 
to  recover  any  amount.     In  order  to  give  the   Court  of 
.  Session  jurisdiction,  it  must  be  shewn   that   the  party 
proceeded  against  knew  that  he  had  heritable  property  in 
that  country;  and  the  mere  circumstance  of  his  being  bom 
there  cannot  confer  such  a  jurisdiction.     In  justice,  both 
parties,  viz.  the  complainant  and  the  person  complained 
against,  should  have  an  opportunity  of  being  heard  be- 
fore any  final  adjudication  was  made;  but  here,  the  Court 
of  Session   proceeded  entirely  on  an  ex  parte  statement 
In  Buchanan  v.  Rucker,  where  it  was  argued  that  the 
presumption  was  in  favour  of  a  foreign  judgment.  Lord 
Ellenborough  said  (a) :  '^  That  may  be  so,  if  the  judgment 
appears  on  the  face  of  it  consistent  with  reason  and  jus- 
tice ;  but  it  is  contrary  to  the  first  principles  of  reason  and 
justice,  that  either  in  civil  or  criminal  proceedings,  a  man 

(a)  1  Camp.  66. 


IN  THE  KINTU  YEAR  OF  GEO.  IV. 


661 


should  be  condemned  before  he  it  heard.  If  the  practice 
were  proved,  it  is  mala  praxis,  and  cannot  be  sanction- 
ed. If  a  judgment  could  thus  be  recovered  against  any 
one  behind  his  back,  a  man  would  have  nothing  more 
to  do  but  go  to  Tobago,  there^  sue  us  to  any  amount, 
and  then  return  to  this  country  to  put  his  judgments 
in  force  against  us.  But  the  practice  contended  for  is 
opposite  to  right  reason,  and  shall  not  prevail.'*  That  is 
expressly  applicable  to  this  case;  and,  although  it  has 
been  said,  that  the  proceedings  in  Scotland  may  be  as- 
similated to  the  process  of  foreign  attachments  in  the  city  of 
London  ;  yet,  the  latter  process  affects  only  the  goods,  and 
not  the  person  of  the  debtor;  and  in  Fisher  v.  Lane,  Lord 
Chief  Justice  De  Grey  said  {a) :  *'  The  great  objection  is, 
that  no  notice  has  been  given  to  the  original  defendant. 
Customs  of  particular  cities  may  deviate  from  the  course 
of  the  common  law,  but  a  custom  contrary  to  the  first  prin- 
ciples of  justice  can  never  be  good;  so,  this  custom,  not  to 
summon  or  give  notice  to  a  defendant  in  a  suit  commenced 
against  him,  is  contrary  to  the  first  principles  of  justice; 
and  in  my  opmion,  as  at  present  advised,  cannot  be  good.'* 
So,  here,  although,  the  Court  in  'Scotland  might  have  a 
right  to  exercise  its  jurisdiction  against  a  native  of  that 
country  in  his  absence;  yet,  if  proceedings  be  had  against 
him  without  notice,  it  is  contrary  to  justice,  and  it  is 
absurd  to  suppose  that  the  merely  winding  a  horn  and 
summoning  the  party  at  the  market-cross  at  Edinburgh, 
and  pier  and  shore  of  Leith,  can  be  deemed  equivalent  to 
notice.  In  Williams  v.  Lord  Bagot,  Mr.  Justice  Bayley 
said  (b) :  ''  This  was  an  action  in  a  Court  of  record,  and  a 
final  judgment  there  is  conclusive  against  all  parties  and 
privies;  and  it  is  contrary  to  common  justice  that  a  party 
should  be  concluded  unheard.    It  seems  to  me  to  be  a 


1828. 
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Forrest. 


(fl)  3  Wils.  302. 


(6)  3  Barn.  &  Cross.  786. 
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filial  objection  that  the  plaintiff  declared  in  the  absence  of 
the  defendant,  and  that  final  judgment  was  given  against 
the  Utter,  although  he  bad  never  appeared."  Here,  it  did 
not  appear  that  the  defendant's  testator  ever  knew  that  be 
had  any  heritable  or  other  property  in  Sootiaud,  after  be 
quitted  it,  to  the  day  of  his  death;  and,  if  so,  his  executor 
cannot  be  bound  by  a  decree  or  j  udgment  pronounced  in 
his  absence,  and  without  his  knowledge. 

Secondly^  the  statute  of  limitations  is  a  bar  to  the  plain- 
tiff's right  to  recover  in  this  action.     An  executor  takes 
the  property  of  his   testator  by  the  will   under  which 
he  is  nominated  and  appointed  executor,  and  not  from  the 
time  of   probate;    and,  although,  he  may  renounce,  or 
cease  to  be  executor,  yet,  if  he  intermeddle  with  the  pro- 
perty of  the  testator,  whether  he  were  named  in  the  wiD 
as  executor  or  not,  he  is  liable  to  an  action.     Here,  how- 
ever, the  defendant  was  duly  constituted  the  executor  of 
Hunter.    In  Plmoden  (a),  it  b  said,  that  when  a  man  makes 
a  will,  he  thereby  commits  all  his  goods  to  his  executors, 
and  the  executors  who  are  named  shall  be  called  execu- 
tors before  the  probate  of  the  will;  for  the  probate  is  huts 
confirmation  and  allowance  of  that  which  the  testator  has 
done;  and  by  the  death,  the  property  of  the  goods  which 
was  in  the  testator,  is  cast  upon  and  vested  in  the  executors; 
and  they  may  execute  before  probate,  and  may  be  sued; 
and  they  may  alien  or  give  away  the  goods,  or  otherwise 
dbpose  of  them  before  probate.    In  Wentworth  on  Execu- 
tors (6),  it  is  said,  that ''  when  an  executor  has  once  inter- 
meddled be  cannot  be  suffered  to  refuse,  and  if  he  take 
goods  of  the  testator  and  convert  them  to  his  own  use,  it 
is  an  administration ;  yea,  if  he  did  but  take  them  into  bis 
own  hands,  say  some,  without  converting  of  them.     If  one 
deliver  money  of  the  testator  for  fees  about  proving  the 

(a)  Ptge  280.  (6)  Pai^e  41. 
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willy  it  is  a  full  and  clear  administration  as  exeentof/'    U 
Comyn^s  Digest  (o)  it  is  said,  that  the  property  of  tftf^       Do^obii 
goods  is  vested  in  the  executor  before  probate,  lind  fce  j^.     ^ 

may  either  administer  them,  or  give  and  alienate  them ;  and 
in  Broker  v.  Charier  (6),  it  was  held,  that  executors  CM^ 
not  refuse  for  one  time,  but  for  ever;  but  they  may  prtqr 
time  to  advise  of  taking  upon  them  the  executorship;  attd 
in  Comynss  Digest  (c),  it  is  said,  that,  after  administration, 
an  executor  cannot  refuse.  So  in  Weniworik  on  Execu- 
tors {c[)y  it  is  said,  that  *'  an  executor  by  administering  hath 
determined  his  election,  and  accepted  the  office  of  exeoutOi^- 
ship.  Besides,  creditors  may  maintain  their  suits  againisit 
him  having  once  administered  ;  the  common  plea  to  iVee 
himself,  and  to  shew  that  he  is  not  the  party  suable  for  thd 
testator's  debt,  being,  that  he  neither  is  executor  nor  ever 
did  administer  as  executor ;  wherefore,  he  having  adminis- 
tered, it  will  be  found  against  him.*'  So,  in  ToHer  on  Ex' 
ecutors  {e)  it  is  said,  that,  if  an  executor  has  elected  to  ad- 
minister, he  may,  before  probate,  be  sued  at  law  or  ih 
equity  by  the  deceased's  creditors,  whose  rights  shall  n6*t 
be  impeded  by  his  delay,  and  to  whom,  as  executor  dejure^, 
or  de  facto,  he  has  made  himself  responsible."  It  is  cteair,* 
therefore,  that  an  executor  who  elects  to  act  as  such,  i^ay 
be  sued  before  he  takes  out  probate,  and  it  will  be  n6  plea 
for  him  to  say  that  he  has  not  administered,  he  niust  allege 
also  that  he  never  was  appointed  executor.  In  Roberts 
on  Wills f  it  is  said  (/),  the  appointment  of  an  executot  i^ 
grounded  on  the  will,  and  he  may  be  constructively  ap- 
pointed by  any  words  denoting  the  testator's  iiitehtioti 
to  invest  him  with  the  character,  and  he  cannot  re- 
nounce the  office  by  a  mere  verbal  declaration,  for  his 
renunciation  must  be  entered  and  recorded  in  the  Spiritual 
Court,  before  the  Ordinary;  nor  can  he  renounce  after  he 

(a)  Tit.  "Administration,"  (B  9).  {d)  Page  40. 

ihl  Cro.  £Hz.  92.  (e)  3d  Edit.  48. 

(c)  Tit.  "Administration,'*  (B  4).         (/)  3  Ed.  Vol.  2, 170. 
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1828.        has  once  administered.     Although  the  time  from  which 

"  the  payment  of  interest  was  to  accrue,  might  be  the  date 

V.  of  the  citation ;   yet,  as  the  bankrupts  had  made  their 

election  and  obtained  final  decrees  against  the  heritable 

property  of  Hunter ,  in  payment  and  satisfaction  of  their 

debtSj  the  plaintiffs  cannot  be  entitled  to  interest  which 

might  accrue  from  the  time  of  the  citation  to  the  day 

the  decrees  were  pronounced. 

Cmr.  adv.  vuli. 


Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court  as  follows: — 

This  was  an  action  brought  by  the  assignees  of  Stein  ^ 
Co* ,  bankrupts,  against  the  executor  of  the  will  of  James 
Hunter.  On  the  Slst  May^  1799,  the  testator  acknow- 
lodged  himself  to  be  indebted  to  Stein  %  Co.  in  the  sum 
of  447/.  &s.  3d.,  and,  on  the  11th  June  in  the  same  year, 
he  acknowledged  that  he  owed  75/.  to  Robert  Smith,  one 
of  the  bankrupts,  and  one  of  the  firm  of  Stein  ^  Co.  These 
debts  were  contracted  in  Scotland,  of  which  country 
the  deceased  was  a  native,  and  in  which  he  had  a  free« 
hold  estate.  Shortly  after  the  year  1799,  the  deceased 
went  to  India.  He  died  in  India,  in  1817,  having  never 
revisited  Scotland.  On  the  25th  February,  1802,  two  de- 
crees were  pronounced  in  the  Court  of  Session  in  Scotkani 
against  the  deceased,  one  at  the  instance  of  Stein  Sf  Co., 
and  the  other  at  the  instance  of  Robert  Smith.  In  the 
•  first  of  these,  the  deceased  was  ordered  to  pay  to  Stein  ^ 
Co.,  447/.  &s.  3d.,  with  interest  from  the  day  of 

,  besides  expenses  of  process,  &c.  In  the  second  de* 
cree,  the  deceased  was  ordered  to  pay  to  Robert  Smith  the 
sum  of  75/.,  with  interest  from  the  day  of 

besides  expenses  of  process,  &c.  It  appeared  firom  these 
decrees,  that  the  deceased  was  out  of  Scotland  at  the  time 
that  the  proceedings  were  instituted  in  these  causes*  He 
never  had  any  notice  of  these  proceedings.     The  decrees 
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stated  that  the  deceased  had  been,  according  to  the  law         1828. 
of  Scotland,  summoned  at  the  market-cross  at  Edinburgh,  ^ 

and  at  the  pier  and  shore  of  Leith.  A  Scotch  advocate  _  •• 
proved,  that,  by  the  law  of  Scotland,  the  Court  of  Session 
might  pronounce  judgment  against  a  native  Scotchman, 
who  had  freehold  property  in  Scotland,  for  a  debt  con- 
tracted in  that  country  (although  the  debtor  had  no  notice 
of  any  of  the  proceedings,  and  was  out  of  Scotland  at  the 
time),  after  such  proclamations  sA  were  mentioned  in  these 
decrees  had  been  made.  The  same  witness  proved,  that 
a  person  against  whom  such  a  decree  was  pronounced, 
might,  at  any  time  within  forty  years,  dispute  the  merits 
of  such  decree;  but  that,  after  the  expiration  o(  forty 
years,  it  was  conclusive  against  him,  and  all  who  claimed 
under  him. 

By  a  decree  of  the  Court  of  Session  of  the  date  of  the 
5th  Jtdy,  1804,  that  Court  adjudged  that  certain  proper- 
ty which  the  deceased  possessed,  in  Scotland,  should  be^ 
long  to  Robert  Smith,  and  his  heirs,  inpayment  and  satis-' 
faction  of  the  sum  of  75/.  with  interest yrom  the  1 1th  June, 
1799.  By  another  decree  of  the  same  date,  the  Court  of 
Session  adjudged,  that  certain  other  property  of  the  de- 
ceased, in  Scotland,  should  belong  to  Stein  ^  Co.,  and 
their  heirs,  in  payment  and  satisfaction  of  the  straa  of 
44?/.  6^.  Sd.,  with  interest /rom  the  11th  June,  1799.  The 
two  last  decrees  fill  up  the  blanks  left  in  the  two  first 
decrees,  by  fixing  the  term  from  which  interest  was  to 
be  payable  on  the  debts;  viz.,  from  the  11th  June,  1799; 
and  if  the  plaintiffs  can  maintain  their  action,  it  will  entitle 
them  to  a  verdict  for  the  sum  of  86S/.  16«. 

The  terms  in  which  the  two  last  decrees  are  expressed, 
seem  to  import  that  the  lands  adjudged  to  Stein  8f  Co.,  and 
to  Smith,  were  given  to,  and  accepted  by,  them  in  satisfisu^ 
tion  of  their  debts*  But  this  cannot  be  the  true  oonstnio- 
tion  of  these  decrees,  since  noiie  of  the  decrees  are  conohi<* 
stre  against  the  deceased,  and  those  who  claim  under  him, 
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1828.        until  the  expiration  of  forty  years  from  the  time  of  pro* 
nouncing  the  two  first  decrees.    The  advocate  who  was 
examined  in  the  cause,  proved,  that,  by  the  law  of  Sico*- 
land^  these  decrees  would  not  operate  as  satisiacdon  of  the 
debts,  during  the  period  that  the  debtor  had  a  right  to 
dispute  the  validity  of  the  first  judgments.     A  Seoteh  sta- 
tute which  we  have  looked  into,  shews  the  accuracy  of 
the  opinion  given  to  us  on  the  Scotch  law  by  the  learned 
advocate;  and  I  feel  it  due  to  him  to  say,  that,  firom  the 
manner  in  which  he  gave  his  evidence,  and  the  clearness 
and  precision  with  which  he  explained  the  grounds  of  his 
opinion,  I  have  no  doubt  that  he  is  extremely  well  ac- 
quainted with  the  Scotch  law,  and  that  we  may  saiely  re- 
ly on  every  part  of  his  evidence.     The  two  last  decrees 
fixing  that  interest  was  to  run  from  1799;  and  the  testi- 
mony of  the  learned  advocate — ^who  proved,  that,  when 
decrees  adjudged  that  interest  should  be  paid,  but  did  not 
fix  the  time  from  which  it  was  to  run,  then  interest  was 
payable  from  the  time  of  the  citation— disposes  of  the  ob- 
jection that  no  interest  could  be  recovered  upon  these  de- 
crees.    The  plaintiffs  rested  their  claim  on  these  decrees. 
The  defendant  insisted,  that  the  decrees  would  not  sup- 
port an  action  in  our  Courts,  because  they  were  repugnant 
to  the  principles  of  justice,  having  been  pronounced  whikt 
the  deceased  was  at  a  great  distance  from  Scotland,  and 
without  any  notice   given  to  him  that  any  proceedings 
were  instituted  against  him.     This  defence  was  made  on 
the  general  issue.     The  defendants  also  pleaded,  that  die 
plaintiffs'  causes  of  action  did  not  accrue  within  six  yean 
before  the  commencement  of  the  suit.     To  this  there  was 
a  replication,  that  the  deceased,  at  the  time  when  the 
causes  of  action  accrued,  was  beyond  seas,  and  remanied 
beyond  the  seas  until  the  year  1817,  when  he  died;  and 
that  the  plaintiffs  sued  out  their  writ  against  the  defend- 
ant within  six  years  afler  he  first  took  upon  himself  the 
burthen  of  the  execution  of  the  will  of  the  deceased  in  Great 
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;  and  that,  since  the  death  of  the  deceased,  there 
bad  been  no  other  executor  ui  Great  Britain.  This  re- 
phcation  was  fully  proved ;  and  therefore  the  issue  taken  r. 

on  it  was  properly  found  for  the  plaintiffs.  The  questions 
to  be  decided  are — First,  Whether  an  action  can  be  main- 
tained in  England^  on  these  judgments  of  the  Court  of 
Session  in  Scotland. — Secondly^  Whether  this  rephca- 
tion  is  an  answer  to  the  plea  of  the  statute  of  limitations. 
On  the  first  question,  we  agree  with  the  defendant's  coun- 
sel, that,  if  the  decrees  are  repugnant  to  the  principles  of 
universal  justice,  this  Court  ought  not  to  give  effect  to 
them.  But  we  think  that  these  decrees  are  perfect- 
ly consistent  with  the  principles  of  justice.  If  we  held 
that  they  were  not  consistent  with  the  principles  of  jus- 
tice, we  should  condemn  the  proceedings  of  some  of 
our  own  Courts.  If  a  debt  be  contracted  within  the  city 
of  London,  and  the  creditor  issue  a  summons  against  the 
debtor,  to  which  a  return  is  made,  that  the  debtor  hath  no- 
thing within  the  city  by  which  he  may  be  summoned,  or, 
in  plainer  words,  hath  nothing  by  the  seizure  of  which  his 
appearance  may  be  enforced,  goods  belonging  to  the  debt- 
or in  the  hands  of  a  third  person,  or  money  due  from,  a 
Uiird  person  to  the  debtor,  may  be  attached;  and,  unless 
the  debtor  appears  within  a  year  and  a  day,  and  disputes 
his  debt,  he  is  for  ever  deprived  of  his  property,  or  the 
debt  due  to  him.  In  such  cases,  the  defendant  may  be 
in  the  East  Jndigs,  whilst  proceedings  are  going  on  against 
him  in  the  Court  in  London,  and  he  may  not  know  that  any 
such  proceedings  are  instituted.  Instead  of  the  forty 
years  given  by  the  Scotch  law,  he  has  only  one  year  given 
to  him  to  appear  and  prevent  a  decbion  that  finally  trans- 
fers from  him  his  property.  Lord  Chief  Justice  De  Grey 
thought  this  custom  of  foreign  attachment  was  an  unrea- 
sonable one.  But  it  has  existed  from  the  earliest  times, 
in  London,  and  in  other  towns  in  England,  and  in  many  of 
our  colonies  from  their  first  establishment.     Lord  Chief 

VOL.  I.  zz 
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1823.         Justice  De  Grey^  and  the  Court  of  Common  Pleas^  af- 
^^  ter   much   consideration,    decided   as^ainst    the    validity 

Douglas  '  d  j 

t*.  of   the   attachment,    according    to    the  report  in    WUr 

Forrest* 

son  (a),   because   the    party   objecting  to   it   had  never 

been  summmied,  nor  had  notice.  The  report  of  the  same 
case  in  Blackstone  (6),  shews  that  the  Court  did  not  think 
a  personal  summons  necessary,  or  any  summons  that  could 
convey  any  information  to  the  person  summoned,  but  a 
summons  with  a  return  of  nihil; — that  is,  such  a  summons 
as  I  have  mentioned,  viz,  one  that  shews  that  the  debtor 
is  not  within  the  city,  and  has  nothing  there,  by  the  seiz- 
ing f  vhich  he  may  be  compelled  to  appear.  The  statute 
54  Geo.  3,  c.  137,  not  only  recognizes  the  practice  on 
which  these  decrees  are  founded,  as  being  according  to  the 
law  of  Scotland;  but  enacts,  that,  on  notices  being  given, 
at  the  maiket-cr  ss  at  Edinburgh,  and  on  the  pier  and 
shore  of  Leith,  to  debtors  out  of  the  kingdom,  in  default 
of  their  appearance,  their  creditors  may  issue  a  seques- 
tration against  their  effects.  Can  we  say  that  a  pracdce 
which  the  Legislature  of  the  United  Kingdom  has  recog- 
nized, and  extended  to  other  cases,  is  contrary  to  the  prin- 
ciples of  justice?  A  natural-born  subject  of  any  country, 
quitting  that  country,  but  leaving  property  under  the  pro- 
tection of  its  laws,  even  during  his  absence  owes  obedi- 
ence to  those  laws,  particularly  when  they  enforce  a  moral 
obligation.  The  deceased,  before  he  left  his  native  coim- 
try,  acknowledged  under  his  hand  that  he  owed  the  debts. 
He  was  under  a  moral  obligation  to  discharge  those 
debts,  as  soon  as  he  could.  It  must  be  taken  for  granted, 
from  there  being  no  plea  of  plene  administravit^  that  the 
deceased  had  the  means  of  paying  what  was  due  to  the 
bankrupts.  The  law  of  Scotland  has  only  enforced  the 
performance  of  a  moral  obligation,  by  making  his  execu- 
tor pay  what  he  admitted  to  be  due,  with  interest  during 

(a)  Vol.  3,  p.  297.  (b)  2  Sir  W.  Blac.  834. 


IN  TUE  NI^TH  YEAR  OF  GEO.  IV. 


689 


the  term  that  he  deprived  his  creditors  of  their  just  debts.         ^828. 
The  reasoning  of  Lord  EUenborougk,  in  the  case  of  Bu-       dquolas 
chanan  v.   Rucker  (a),   is   in  favour  of   these   decrees.  v- 

.  ,  1  •    T       J  Forrest. 

Speaking  of  a  case  decided  by  Lord  Kenf/on,  his  Lord- 
ship says  (b):  '*  In  that  case,  the  defendant  had  property  in 
the  island,  and  might  be  considered  as  virtually  present'' 
The  Court  decided  against  the  vahdity  of  the  attachment, 
because  it  did  not  appear  that  the  party  attached  ever  was 
in  the  island,  or  had  any  property  in  it.     In  both  these  re- 
spects, that  case  is  unlike  the  present.    In  the  case  of  Cavan 
V.  Stewart,  Lord  FJlenborough  said  (c) : — '*  You  must  prove 
that  the  party  was  summoned,  or,  at  least,  that  he  was  once 
on  the  island  of  Jamaica,  where  the  attachment  issued.'* 
To  be  sure,  if  attachments,  issued  against  persons  who  never 
were  within  the  jurisdiction  of  the  Courts  issuing  them, 
could  be  supported  and  enforced  in  the  country  in  which 
the  person  attached  resides,  the  Legislature  of  any  coun- 
try might  authorize  their  Courts  to  decide  on  the  rights 
of  the  parties  who  owed  no   allegiance   to  the   govern- 
ment of  such  country,  and  were  under  no  obligation  to  at- 
tend its  Courts,  or  obey  its  laws.     We  confine  our  judg- 
ment to  a  case  where  the  party  owed  allegiance  to  the  coun- 
try in  which  the  judgments  are  given  against  him,  from  be- 
ing born  in  it,  and  by  the  laws  of  which  country  his  pro- 
perty was,  at  the  time  these  judgments  were  given,  protect- 
ed ;  and  where  the  debts  were  contracted  in  the  country  in 
which  the  judgments  were  given,  whilst  the  debtor  resided 
in  it.     The  only  other  case  that  has  been  mentioned,  is 
that  of  Williams  v.  Lord  Bagot.     In  that  case,  a  sum- 
mons to  appear,  and  an  attachment  to  compel  appearance, 
issued  at  the  same  time,  and  were  returnable  at  the  same 
time.   These  proceedings  were  not  only  contrary  to  justice, 
but  contrary  to  our  law;  and  the  Court  from  which  the 
proceedings  issued,  was  governed  by  English  law. 

(a)  1  Camp.  63;  S.  C.  9  East,  192.     (6)  1  Camp.  CG.     (r)  1  Stark. 530. 
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}929.  Upon  the  second  question,  we  are  of  opinion  that  the 

^   "   /       replication  is  an  answer  to  the  plea  of  the  statute  of  limi- 
V.  tations.     The  words  of  the  21  Jameif  I,  c.  16, 8.  3,  aiOi 

that  *'  the  action  shall  be  brought  within  six  years  next 
•after  the  cause  of  such  action  or  suit,  and  not  after .^'    Al- 
though the  injury  of  which  the  plaintiffs  complain  has  ex- 
isted more  than  six  years,  yet  they  had  no  cause  of  action 
until  there  was  some  person  within  the  reahn   against 
whom  the  action  could  be  brought*     Cause  of  action  is 
the  right  to  {>rosecute  an  action  with  effect.     No  one  has 
a  complete  cause  of  action  until  there  is  somebody  that  he 
can  sue.     The  deceased  was  never  in  England  after  the 
cause  of  action  accrued  against  him.     After  his  death, 
there  was  no  person  in  England  against  whom  the  plain- 
tiffs could  proceed,  until  the  defendant  took  upon  himself 
the  execution  of  his  will.     The  defendant  did  not  act  as 
executor,  or  prove  the  will  of  the  deceased,  until  18S4. 
An  executor  may  do  many  acts  before  he  has  proved  the 
will;  and,  when  he  has  proved  the  will,  his  right  to  the 
testator's  property  has  relation  to  the  time  of  the  testator  s 
death.     But  we  do  not  think  that  any  action  can  be  main- 
tained against  him  as  executor,  until  he  has  taken  upon 
himself  to  act  as  such,  or  has  proved  the  will.     One  who 
is  appointed  an  executor  may  renounce.     It  would  be  in- 
justice to  allow  actions  to  be  brought  against  one  ap- 
pointed executor,  who  never  meant  to  act  as  such,  before 
he  had  an  opportunity  of  renouncing.     If  he  be  liable  to 
actions  before  he  has  acted  as  executor,  or  proved  the 
wiU|  his  liability  must  arise  on  the  instant  of  the  death  of 
the  testator ;  and  many  actions  might  be  brought  against 
him  before  he  could  renoimce;  and  from  these  actions 
he  could  not  be  relieved  without  expense  and  trouble* 
All  that  the  passages  in  Ploicden  (a),  and  Comyns's  Di^ 
gest  (6),  to  which  we  were  referred,  prove,  is,  that  an  exe- 

(a)  Page  280.  (b)  Tit.  "  Administration,"  (B  9). 
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cutor  may  be  sued  before  he  has  proved  the  will.  If  he  1828. 
has  acted  as  executor,  he  may  be  sued  as  executor,  whe- 
ther he  has  proved  the  will  or  not.  In  the  present  case,  v. 
the  defendant  had  not  acted  before  1824,  when  he  ob-  fo»»w« 
tained  probate.  In  RawUnson  v.  Shaw  (a),  it  was  deteif- 
mined,  that,  if  a  debtor  make  his  creditor  one  of  his  exe- 
cutors, the  creditor,  not  having  proved  the  will,  or  acted 
in  its  execution,  may  sue  the  other  executor  for  his  debt.  A 
man  cannot  sue  as  plaintiff,  who  might  be  sued  as  defendant. 
In  JoUffe  V.  put  {b),  it  is  stated  by  the  reporter  to  have 
been  agreed  that  no  laches  can  be  attributed  to  a  man  for 
not  suing,  whilst  there  was  no  executor  against  whom  he 
could  bring  his  action.  I  presume,  that  this  point  was 
agreed  to  by  the  counsel  for  all  the  parties.  The  report 
then  states,  that  the  Chancellor  ^'  inclined  to  be  of  opinion 
that  the  statute  of  limitations  was  not  to  take  place.**  This 
point,  however,  was  not  decided  by  the  Court.  In  Webster 
V.  Webster  {c) 9  it  appeared  that  the  testator  died  in  1786. 
The  will  was  proved  in  1802.  The  Lord  Chancellor  said, 
that,  as  there  was  no  representative  until  1802,  there  was 
no  person  who  could  be  sued;  and  therefore  Ae  statute 
could  not  be  pleaded.  His  Lordship's  attention  was  after- 
wards called  to  an  allegation  on  the  bill,  which  shewed  that 
the  executor  had  taken  possession  of  the  testator's  proper- 
ty in  1792,  upon  which  he  allowed  the  plea  of  the  statute 
of  limitations,  and  said,  that  there  was  not  only  a  cause  of 
action,  but  an  opportunity  cf  suing ,  in  1792.  This  deci- 
sion 18  an  authority  in  point  to  shew  that  the  statute  only 
runs  firom  the  time  that  an  executor  has  either  acted  or 
proved  the  will.  The  replication  in  this  case  is  a  good 
answer  to  the  plea.  The  postea  must  be  delivered  to  the 
plaintiffs,  and  the  verdict  entered  for  them  for  eight  hun- 
dred and  sixty-two  pounds,  sixteen  shillings. 

Postea  to  the  plaintiffs. 

(a)  3 Term  Rep.  65?.  ib)  2  Vern.  094.  (c)  10  Ves.  93. 
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Tuesday,  RoBERTSON  r.  MaCDOUGALL. 

May  13M. 

The  defendant,  1  HIS  WHS  an  action  for  a  libel.     The  declaration  stated 

JE.  M.,  entered  — That,  before  the  time  of  committing  the  grievances  by 

Ih^Arformarce  ^^^  defendant  thereinafter  mentioned,  to  wit,  on  the  17th 

of  an  award,  on  Jtdi/,  1823,  Sit  London,  the  defendant  made  his  certain 

which  he  was  ... 

sued  by  the  bond  or  writing  obligatory,  sealed  with  his  seal,  and  there- 
pa*yment*o"f  *  ^V  acknowledged  himself  to  be  held  and  firmly  bound  to 
which  he  resist-  ^he  plaintiff  and  one    WiUiam  Roberts,  in  the  sum  of 

ed,  and  institut-  "^  ' 

ed  proceeding*  1000/.     That  the  plaintiff  was  desirous  of  selling,  as  far 

Pending  these  as  he  lawfully  might,  his  interest  in  the  said  bond  or  writ- 

tiff^adverii^d"  ^"o  obllgatoiy,  by  public  auction,  and,  for  that  purpose, 

the  bond  for  he,  before  and  at  the  time  of  committincr  the  said  ffrievan- 

sale  as  a  com-  ,  o  o 

mon  money  ces,  to  wit,  on  the  30th  April,  1827,  at  London,  caused 
upon  the  7e'  ^^^  ^^^^^  bond  or  Writing  obligatory,  and  his  said  interest 
fendant  wrote  to  therein,  to  be,  and  the  same  then  and  there  were  put  up 

the  auctiuneer,  ^  ^  r  r 

apprising  him      to  Sale  by  public  auction,  by  one  Charles  Launcelot  Hog- 

of  the  circum-  .  n    i  i    •      •/*»    • 

stances  under  gavt^  as  the  auctioneer  and  agent  of  the  plamtifi,  m  order 
wasViven,  and^  ^^'^^  ^^^  Same  might  be  then  and  there  sold  for  the  plain- 
saying  that  it       (iff. — ygt  the  defendant,  well  knowing  &c.,  and  contriving 

was  of  no  valr.e,  "^   ^    ^  .... 

and  averrinjT,  &c.,  to  injure  the  plaintiff  in  his  good  name,  fame,  and 
©rthc  plaintiff  Credit,  and  to  bring  him  into  public  scandal,  infamy,  and 
in  putting  u  up  Jisgrace,  with  and  amongst  all  his  neighbours,  and  other 
"  either  to  ex-  good  and  worthy  subjects  of  this  kingdom,  and  to  cause 
from  the  pocket  it  to  be  suspcctcd  and  believed  by  those  neighbours  and 
purcha"ero^  subjccts,  that  he,  the  plaintiff,  had  been  and  was  guilty  of 
by  the  threat  of  ^hg  offenccs  and  miscouduct   thereinafter  mentioned  to 

publication,  to  ,  i_         i    •      • 

extort  money  have  been  charged  upon  and  imputed  to  the  plaintiff,  and 
defendant  pub-^  ^o  causc  it  to  be  suspected  and  believed  that  he  had  no 
iiciy  read  and  interest  in  the  said  bond  or  writing  obligatory,  and  that 
letter  in  the  nothing  was  duc  and  owing  thereon  from  the  defendant 
Held,  libellous,  to  the  plaintiff,  and  that  the  same  was  of  no  value ;  and 
5rm  mTre.'^  ^^  ^^""'^^^  ^"^  prevent  thc  plaintiff  from  selling  and  dis- 

posing  of  the  said  bond  or  writing  obligatory,  and  of  his 
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said  interest  therein,  and  to  cause  and  procure  the  plain-         1828. 
tiff  to  sustain  and  be  pCit  to  divers  irreat  expenses  attend-    • 

^  o  I  Robertson. 

ing  the  said  exposure  to  sale,  and  to  vex,  harass,  oppress,  v. 

impoverish,  and  totally  ruin  him,  the  plaintiff; — theretofore, 
and  upon  the  said  exposure  to  sale  of  the  said  bond  or 
writing  obligatory,  and  of  the  plaintiff's  interest  therein, 
and  before  the  said  bond  and  the  plaintiff's  interest  there- 
in had  been  sold  or  disposed  of,  to  wit,  on  &c.,  last  afore- 
said, at  London,  falsely,  maliciously,  and  injuriously,  com- 
posed, printed,  and  pubHshed,  and  caused  to  be  composed, 
printed,  and  published,  a  certain  false,  scandalous,  mali- 
cious, and  defamatory  libel,  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  the  said  bond  or  writing  obli- 
gatory, and  the  said  exposure  to  sale  by  the  plaintiff;  in 
which  said  libel  was  and  is  contained  the  false,  scandalous, 
defamatory,  and  libellous  matter  following,  that  is  to  say : — 

"  The  1000/.  bond,  advertised  for  sale  by  Mr.  Hoggart 
of  Broad  Street. 

**  The  above  is  advertised  as  if  it  were  a  money  bond 
of  a  responsible  gentleman ;  and  how  Mr.  Hoggart  can 
reconcile  it  with  his  character  to  suppress  the  facts,  with 
which  he  was  perfectly  acquainted,  is  for  him  to  ex- 
plain. The  short  circumstances  are  these :  —  Mr.  ^nea^ 
Morrison,  of  Glasgow,  now  deceased,  and  John  Robert- 
son,  of  London,  recently  a  bankrupt,  had  occasion  to  refer 
to  arbitration  certain  disputed  accounts ;  each  party  pro- 
cured a  friend  to  enter  into  a  surety  bond  in  lOCO/.,  for 
the  due  performance  of  the  award  to  be  made.  Pending 
the  arbitration,  Mr.  Morrison  died,  and  intimation  was 
given  that  the  surety  considered  himself  discharged.  Mr. 
Robertson,  however,  forced  the  matter  to  proceed,  and  the 
arbitrators  having  differed,  he  procured  from  an  umpire 
an  award  in  his  own  favour.  Proceedings  have  been  insti- 
tuted in  equity  in  this  country,  and  also  in  Scotland,  to  set 
aside  this  award,  and  of  course  to  have  delivered  up  to  be 
cancelled  the  bond  of  the  surety  for  the  performance  of 


ROBERfSON 

lfACDOV€ALI 

-JJ/D'  «.    •       '*^ 
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it    This  ia  the  very  bond  now  ogered  for  sak!  Theibl- 
lowing  letter  will  shew  that  Mr.  Haggatet  was  peifisctly 
irr-'^ih    •'  '  f    aware  of  the  circumstances  preyioudy  to  adYortiaiiur  ixJ* 

Macdov€all. 

"  nth  4prt7,  1827. 

''  Sir^ — I  have  to  acknowledge  the  receipt  of  you?  favour 
of  this  date,  and  have  to  thark  you  for  the  courteay  of 
the  comnmnication.  I  have  no  doubt  you  know  me  well 
enough  to  be  assured,  that^if  I  owed  to  Mn  JRoberUom  any 
money  on  bond,  there  would  be  no  occasion  for  him  to  re- 
sort to  the  wicked  expedient  he  is  now  attemptkig.  His 
object  ia,  either  to  extract  money  out  of  the  iK>cket  of  an 
unwary  purchaser,  or,  what  is  more  likely,,  by  means  of 
this  threat  of  pubUcation,  to  extort  money  from  me. 

'^  That  the  bond  is  not  worth  one  farthing,  is  clear  to 
demonstration ;  and,  as  there  is  an  existing  siiit  in  equity 
to  set  it  aside,  I  imagine  you  will  not  think  you  acquit 
yourself  properly  to  the  public,  without  you  add  to  the 
advertisement  for  the  sale,  that  there  is  a  suit  in  depen- 
dence. You  ask  me  whether  I  would  choose  that  the 
bond  should  go  into  the  market.  I  have  no  means  of  pre- 
venting your  carrying  into  the  market  an  article  of  no  va- 
lue ;  but,  if,  by  your  putting  to  me  the  above  question, 
you  mea9  that  I  should  oflEer  to  become  the  purchaser,  I 
have  only  to  add,  that,  if  you  were  to  offer  it  to  me  for 
10/.,  I  should  hesitate  about  accepting  the  offer.     I  am, 

^'  Alexander  MacdougcM.^ 

Whereby,  and  by  reason  of  the  premises,  the  plidntiff 
had  been  greatly  injured  in  his  good  name,  fame,  and 
credit,  and  brought  into  public  scandal,  infamy,  and  dis- 
grace amongst  his  neighbours,  and  other  good  and  wor- 
thy subjects,  many  of  whom  suspected  and  believed, 
and  still  dp  suspect  and  beUeve,  the  plaintiff  to  have 
beei),  and  to  be,  guilty  of  the  said  offences  and  miscon- 
duct, and  have,  by  reason  of  the  committing  of  the  said 


Maodovoall. 
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grievances  by  the  defendant  as  aforesaid^  from  tlience         18S8. 
hitherto  wholly  refused,  and  still  do  refuse,  to  have  any     ^ 
transaction,  acquaintance,  or  discourse  with  the  pkuntiff,         ,  v. 
as  they  before  were  used  and  accustomed  to  have,  and 
otherwise  would  have  had ;  and  also,  by  reason  thereof, 
divers  of  the  liege  subjects  of  our  lord  the  king,  who  were 
present  at  and  upon  the  said  exposure  to  sale,  and  who 
were  then  and  there  about  to  be  and  become  purchasers 
of  the  said  bond,  and  of  the  plaintiff's  interest  therein, 
and  who  might  and  would  otherwise  have  bid  for  and  pur- 
chased the  same,  were  then  and  there  prevented  from  bid- 
ding for,  and  becoming  the  purchasers  of,  the  said  bond, 
and  of  the  plaintiff's  interest,  and  then  and  there,  and 
from  thence  hitherto,  have  respectively  wholly  declined  to 
purchase  the  same ;  and  thereby  the  plaintiff  was  then 
and  there  hindered  and  prevented  from  selling  and  dis- 
posing of  the  said  bond,  and  of  his  said  interest  therein, 
and  had  thereby  not  only  lost  and  been  deprived  of  all  the 
advantages  and  emoluments  which  he  might  and  would 
have  derived  and  acquired  from  the  sale  ther^f,  but  had 
been  forced  and  obliged  to  pay,  lay  out,  and  expend,  divers 
large  sums  of  money,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  the  sum  of  50/.,  in  and  about  the  said  exposure 
to  sale,  and  expenses  incident  thereto,  to  wit,  at  London  : 
and  the  plaintiff  had  been  and  was,  by  means  of  the  pre- 
mises, otherwise  greatly  injured. 

The  defendant  pleaded  the  general  issue,  and  also  seve- 
ral special  pleas  of  justification,  which  it  is  unnecessary  to 
set  out,  as  no  evidence  was  offered  in  their  support. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  Ouild' 
haU,  at  the  adjourned  Sittings  after  the  last  Michaelmas 
Term,  it  appeared  that  the  defendant,  as  surety  for  one 
jEneas  Morrison,  had  entered  into  a  bond  for  the  per- 
formance of  an  award  to  be  made  in  pursuance  of  a 
submission  to  arbitration  of  all  matters  in  dispute  be- 
tw^n  Morrison  and  the  plaintiff;    that  the  deed  con- 
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1828.         tained  a  proviso  that  the  submission  should  not  vacate 
"^  or  expire  through  the  decease  of  eitlier  of  the  parties; 

Robertson  , 

v.  that  Morrison  died  pending  the  submission,  and  shortly 

Macdouoall.    afterwards  the  defendant  gave  the  plaintiff's  agent  notice 

that  he  considered  himself  discharged  from  his  liability  as 
surety  on  the  bond.  The  arbitrator,  however,  proceeded 
to  act  on  the  submission,  and  nearly  a  year  afterwards  pub- 
lished his  award,  by  which  be  directed  the  executors  of 
Morrison  to  pay  a  certain  sum  to  the  plaintiff;  and,  they 
having  no  assets,  the  plaintiff  sued  the  defendant  in  the 
Court  of  King's  Bench,  as  surety  on  the  bond,  and  ob- 
tained judgment.  The  defendant  afterwards  brought  a 
writ  of  error  in  the  Exchequer  Chamber  (o),  and  filed  a 
bill  in  equity  to  restrain  the  plaintiff  from  proceeding  on  the 
bond,  and  also  instituted  proceedings  in  Scotland  for  the 
same  purpose ;  and,  pending  these  proceedings ^  the  plain- 
tiff applied  to  Mr.  Hoggart^  an  auctioneer,  to  put  up  the 
bond  to  public  sale.  Mr.  Hoggart  accordingly  wrote  to 
the  defendant  to  apprise  him  of  the  intended  sale,  when 
he  sent  him  the  letter  of  the  1 1  th  April,  as  set  out  in 
the  declaration.  On  the  day  of  sale,  the  defendant  caused 
a  printed  paper,  containing  the  libel  declared  on,  to  he 
circulated  in  the  sale-room.  It  also  appeared,  that  in  con- 
sequence of  the  defendant's  having  refused  to  accede  to 
certain  terms  of  negotiation,  the  plain  tiff  had  said,  *'  I  will 
advertise  the  bond,  and  he  shall  see  the  advertisement 
under  his  nose  at  his  breakfast-table;"  and  the  follow- 
ing advertisement  shortly  afterwards  appeared  in  the 
Times  newspaper:  "  The  bond  oi  Alexander  AlacdougaU 
Esq.,  Solicitor.  On  &c.,  at  &c.,  by  Mr.  Hoggart.  The 
bond  of  the  above  responsible  gentleman,  for  1000/.,  on 
which  the  judgment  of  the  Court  of  King's  Bench  has 
been  obtained,  but  payment  of  which  may  be  put  off  by  Mr. 
Macdougall  for  about  twelve  months  longer,  &c.  &c." — 
For  the  plaintiff,  it  was  insisted,  that  as  the  defendant,  in 

f(i)  Vide,  ante,  14?. 


IN  TilK  NINTH  YEAR  OF  GEO.  IV.  697 

his  letter  to  Hoggart,  had  said,  that  tlie  plaintiff  had  resort-  1828. 

ed  to  a  wicked  expedient,  and  that  his  object  was  either  to     ^^ 
extract  money  out  of  the  pocket  of  an  unwary  purchaser,  v. 

or,  by  means  of  the  threat  of  publication,  to  extort  money 
from  the  defendant ;  it  was  a  personal  slander  on  the  plain- 
tiff, for  which  he  was  entitled  to  recover.  The  learned 
Judge  left  it  to  the  Jury  to  say,  whether,  under  all  the  cir- 
cumstances, the  defendant  was  acting  bondfidem  support- 
ing his  title  to  the  bond ;  and  whether  the  objectionable 
remarks  in  the  letter  to  Hoggart  exceeded  the  bounds  of 
moderation  only  from  a  warmth  of  feeling ;  or  whether  the 
defendant  went  out  of  his  way  for  the  purpose  of  slander- 
ing the  plaintiff,  or  unfairly  attacking  his  character.  The 
Jury  gave  a  verdict  for  the  defendant  on  the  general 
issue,  and  were  discharged  from  any  finding  on  the  special 
pleas. 

Mr.  Serjeant  Spankie,  in  the  last  Term,  obtained  a  rule 
nisi,  that  this  verdict  might  be  set  aside,  and  a  flew  trial 
granted,  on  the  ground  that  the  plaintiff  was  entitled  to  re- 
cover for  the  attack  made  upon  his  character  by  the  defen- 
dant. He  submitted,  that,  although  the  letter  written  by  the 
defendant  toj^o^^ar^mightbe  considered  in  the  nature  of 
a  confidential  or  privileged  communication,  as  far  a$  it  re- 
lated to  the  plaintiff*s  interest  in  or  title  to  the  bond ;  yet  it 
could  not  justify  rlander  of  the  person.  If  a  man  mix  up  the 
assertion  of  his  claim  with  personal  invective,  the  law  will  not 
protect  him ;  and,  although  the  defendant  might  have  been 
warranted  in  using  strong  language  with  regard  to  the 
bond,  yet  he  was  not  justified  in  insinuating  that  the  plain- 
tiff was  a  swindler,  which  he  did  in  terms,  as  he  stated 
that  his  object  was,  either  to  extract  money  from  the  pocket 
of  an  unwary  purchaser,  or  to  extort  it  from  the  defen- 
dant by  means  of  threat.  If  a  party  assert  an  interest 
in  an  estate  offered  for  sale,  he  may  dispute  the  title 
of  the  party  exposing  it ;  but  he  cannot  impute  corrupt 
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motives  to  the  seller,  or  load  him  with  personal  invecfive; 
and  here  the  attack  by  the  defendant  on  tlie  plauitiff  was 
not  only  unnecessary,  but  was  wholly  unconnected  with 
the  subject  of  the  bond. 

Mr.  Serjeant  Wilde  now  shewed  cause.  The  gravamen 
of  the  plaintiff's  charge  is  not  the  personal  slander,  or  the 
defamation  of  his  character;  but,  that  persons  who  attended 
at  the  sale,  and  would  have  bid  for  the  bond,  were  deterred 
from  so  doing;  by  means  of  which  the  plaintiflT  was  pre- 
vented from  disposing  of  the  bond,  and  was  obliged  to 
pay  a  certain  sum  for  the  expenses  of  exposing  it  to  sale; 
and  the  substance  of  the  whole  of  the  charge  in  the  de- 
claration is,  the  impeding  the  plaintiff  in  the  sale  of  that 
instrument.  The  defendant  had,  under  the  circumstances, 
an  unquestionable  right  to  reflect  on  the  conduct  of  the 
plaintiff,  as  far  as  it  regarded  the  sale  of  the  bond.  In  order 
to  render  a  party  claming  title  or  interest  in  land  or  other 
property,  liable  in  damages  for  the  publication  of  a  libel,  or 
for  oral  slander  concerning  i^,  it  must  be  shewn  that  the  libel 
was  published^  or  the  words  spoken,  with  a  malicious  in- 
tent ;  and,  although  , malice  may  be  inferred  from  the  na- 
ture of  th^  publicatioui  yet  the  law  will  presume  its  absence 
in  the  fir^t  instance.  The  law,  however,  will  not  justify 
personal  slander ;  but,  if  there  be  no  evidence  of  express 
malice,  the  Court  will  look  at  the  occasion  which  gave 
birth  to  the  libel  or  the  defamatory  words  ;  and,  althou^ 
a  party  may  not  be  excused  for  uttering  slanderous  mat- 
t^r^,  yet  the  occasion  may  justify  it,  unless  he  has  been 
j^uilty  of  an  excess,  or  it  be  shewn  that  he  was  actuated  by 
express  malice.  The  benefit  of  this  presumption  is  not 
confined  to  those  who  claim  an  interest,  but  extends  to  per- 
sons  who  act  in  a  friendly  character,  or  in  the  course  ofa  pro- 
fessional duty ;  as  well  as  to  those  who  appear  to  act  in  the 
discharge  of  any  duty  which  the  convenience  or  exigencies 
of  society  may  call  upon  them  to  perform ;  as  in  the  case  of  a 
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master  giving  a  character  of  a  senrant.  vhich  must  be  in-        1828. 
ferred  to  be  bond  fide ^  until  a  malicious  intention  be  proved :     jtOBwwoK 
and  herei  the  only  question  is^  whether  the  statement  pub^    ^-o^tjv.ioh 
lished  by  the  defendant  was  made  with  a  malicious  intent  or 
not.    In  Hargrave  v.  Le  Breton  (a),  it  was  held,  that  there 
must  be  malice^  either  expressed  or  implied,  to  maintain 
an  action  for  slander  of  tjtie.    Tliere,  a  creditor  of  a  mort- 
gagor sent  his  attorney  to  a  sale-room  where  the  estate  was 
put  up  to  auction  by  the  plaintiff,  the  mortgagee,  to  ac- 
quaint the  persons  present  that  such  mortgagor  had  be- 
come bankrupt  before  he  had  mortgaged  the  estate  to 
the  plaintiff;  and  Lord  Mansfield  said  (5) :  ''  that,  un- 
der such    circumstances,  malice  could  not   be  implied; 
and  that  no  action  lies  for  giving  a  true  character  of  a 
servant,  upon  application  made  to  his  former  master,  to 
inquire  into  his  character,  with  a  view  of  hiring  him;  un- 
less there  should  be  extraordinary  circumstances  of  ex- 
press malice."    In  Pitt  v.  Donovan  (c),  in  an  action  for 
slander  of  title,  conveyed  in  a  letter  to  a  person  about  to 
purchase  an .  estate  of  the  plaintiff,  imputing  insanity  to 
J.  S.,  from  whom  the  plaintiff  purchased  it;  and  that  the 
title  would  therefore  be  disputed :  the  Court  held',  that 
the  question  for  the  Jury  was,  not  whether  they  were  satis- 
fied that  J.  S.  was  insane,  or  that  the  defendant  entertain- 
ed an  opinion  that  he  was  so,  upon  such  grounds  as  would 
have  persuaded  a  man  of  sound  sense  and  knowledge  of 
business;  but  whether  he  acted  bond  fide  in  the  commu- 
nication which  he  made,  believing  it  to  be  true,  as  he 
judged  according  to  his  own  understanding,  and  under 
such  impressions  as  his  situation  and  character  were  likely 
to  beget.  And  Lord  EUenborough  there  said  {d):  **  In  the 
case  of  slander  of  title,  the  bona  fides  of  the  communication, 
and  not  whether  a  man  of  rational  understanding  would 
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have  done  so  and  so,  is  the  question  to  be  canvassed.    A 
man  of  intemperate  passions,  or  of  weak  understanding,  or 
a  man  acting  under  an  erroneous  impression,  may  be  car* 
ried  further  than  a  man  of  more  mature  judgment;  but 
still  he  would  not  be  liable  to  an  action  of  slander  of  this 
sort."   In  Fairman  v.  Ives^  where  the  defendant,  a  creditor 
of  an  officer  in  the  army,  addressed  a  petition  to  the  Secre- 
tary at  War,  with  a  view  of  obtaining,  through  his  interfer- 
ence, the  payment  of  a  debt  due  to  him  from  the  plaintiff, 
Lord  Chief  Justice  Best  said  (o):  "The  letter  complain- 
ed of  was  addressed  to  the  Secretary  at  War,  find  wa^  de- 
livered to  him,  and  to  him  only,  with  an  intent  to  prevail 
on  him  to  exert  his  authority  to  compel  the  plaintiff,  an 
officer  in  the  army,  to  pay  to  the  defendant  a  debt.     The 
defendant  seems  to  have  felt  that  the  plaintiff  had  treated 
him  very  ill,  and  the  letter  contains  such  expressions  as  an 
angry  man  was  likely  to  use,  and  such  as  would  have  ren- 
dered the  letter  a  libel  if  it  had  been  sent  into  general 
circulation,  or  to  any  individual  without  a  sufficient  cause 
to  justify  the  sending  of  it.*' — Although,  therefore,  a  party 
may  be  guilty  of  an  excess  by  using  improper  or  unguard- 
ed expressions  in  the  heat  of  the  moment,    he   cannot 
be  answerable  fur  them  in  an  action  for  damages,  unless 
they  were  uttered  with  a  malicious  intent.     In  M'Dougall 
v.  Claridge  (6),  in  an  action  for  a  libel  on  the  plaintiff  in 
his  profession  of  a  solicitor,  contained  in  a  letter  written  by 
the  defendant,  addressed  to  third  persons,  and  charging 
the  plaintiff  with  improper  conduct  in  the  management  of 
their  concerns;   it  appearing  that  the  defendant  himself 
was  interested  in  the  affairs  which  he  had  supposed  to 
have  been   mis-managed   by  the  plaintiff*.   Lord   Ellen- 
borough  was  of  opinion  tiiat  it  could  not  be  considered 
as  a  libel,  and  made  the  subject  of  an  action  for  dama- 
ges.    So,  in  Dunman  v.  Bigg  (c),  the  plaintiff,  a  dealer 


(fl)  5  Barn.  &  Aid.  646.  {h)  1  Camp.  267-  (c)  Id.  269,  n. 
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in  beer,  buying  it  of  brewers,  and  selling  it  to  publicans,  be-         J 828. 
ing  about  to  open  an  account  with  the  defendant,  a  brew-  " 

Robertson 

er,  one  L.  became  his  surety  for  the  price  of  such  beer  as  v. 

should  from  time  to  time  be  supplied  to  him,  the  defendant  ^^^cdouoall. 
promising  to  inform  the  surety  of  any  default  in  his  payments 
made  by  the  plaintiff;  and  after  the  parties  had  dealt  to- 
gether for  some  time,  the  defendant  went  to  the  surety  and 
said,  that  the  plaintiff  wished  to  cheat  him,  that  he  had 
sent  back,  as  unmerchantable,  beer  which  he  himself  had 
adulterated,  and  that  he  was  a  rogue  and  a  rascal;  and  there 
was  no  evidence  that  any  cause  existed  to  call  for  such  an 
opprobrious  statement,  there  being  only  evidence  that  a  sum 
of  money  was  due  from  the  plaintiff  to  the  defendant  for 
beer :  but,  as  the  surety  was  connected  with  the  transac* 
tion,  Lord  Ellenborough  was  inclined  to  think  that  it  was 
a  privileged  communication,  though  the  defendant  seemed 
to  have  been  betrayed  by  passion  into  some  unwarrantable 
expressions.  So,  here,  the  defendant's  letter  to  Hoggari 
was  in  the  nature  of  a  confidential  communication ;  and  the 
conduct  of  the  plaintiff  in  exposing  the  bond  to  sale,  was 
calculated  to  irritate  the  defendant,  and  more  particularly 
so,  as  it  had  been  so  long  a  subject  of  litigation  between 
them.  The  plaintiff,  in  his  advertisement,  had  stated  it 
to  be  a  bond  of  an  attorney,  and  that  he  might  put  off  its 
payment  for  twelve  months.  That  was  an  unwarrantable 
reflection  on  the  defendant's  professional  character,  and 
likely  to  escite  or  irritate  him,  especially  when  added  to 
the  expression  made  use  of  by  the  plaintiff,  that  he  would 
advertise  the  bond,  and  that  the  defendant  should  see  the 
advertisement  under  his  nose  at  his  breakfast-table.  At 
all  events,  the  question  was  most  properly  left  to  the 
Jury;  :.nd  they  were  fully  warranted  in  negativing  that 
the  defendant  had  been  actuated  by  malice.  On  the 
contrary,  he  pubHshed  his  statement  in  the  sale-room, 
with  a  bondjide  view  to  his  own  interest  in  the  bond,  and 
to  prevent  its  sale,  when  he  knew  that  the  plaintiff  could  not 
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1828.        make  a  title  to  it  in  the  tenns  represented  in  tbe  itdver- 

tisement. 


Mr.  Serjeant  Spankie,  in  support  of  bis  rule.*-r-Tbe 
question  as  to  the  defendant's  intent  in  publishing  the 
statement  in  question,  or  whether  it  were  malicious  or  liot, 
should  have  been  left  generally  to  the  Jury.  It. lias  been 
said^  that  the  plaintiff's  charge  against  the  defendant  is 
confined  to  the  single  fact  of  impeding,  the  sale  of. the 
bond,  and  that  the  defendant  was  warranted  in  ass^rtisg 
his  right  or  interest  in  it,  for  the  purpose  of  preyentiiig 
the  persons  present  at  the  auction  from  bidding  foir  it.  .^ut 
his  principal  object  was,  to  cast  personal  invectiTes  oa  the 
cj^aracter  of  the  plaintiff,  and  the  gi&t  of  the  actioi^  as  set 
out  in  the  declaration,  is,  the  personal  slander,  or  attadk  on 
the  plaintiff's  character,  whereby  he  was  greatly  icyured  in 
his  good  name,  fame,and  credit,  and  suspected  by  his  neigh- 
bours to  have  been  guilty  of  the  misconduct  imputed  to 
him.  That  part  of  the  declaration  which  related  to  slan- 
der of  title,  was  abandoned  at  the  trial,  and  the  attention  of 
the  Court  was  directed  to  the  personal  attack  on  the  plain- 
tiff  alone.  In  Pitt  v.  Donovan,  there  was  no  charge  of 
personal  slander,  but  the  letter  related  solely  to  the  sale  of 
the  estate.  Besides,  there,  it  was  sent  privately  to  the  in- 
tended  purchaser;  whilst  here,  the  statement  was,  circulat- 
ed in  the  public  auction- room.  So,  the  cases  otHargravey. 
Le  Breton,  and  Smith  v.  Spooner  (a),  were  decided  on  the 
sole  ground  that  the  actions  were  founded  on  a  mere 
slander,  of  title.  Here,  however,  the  true  question  is, 
whether  the  defendant,  at  the  time  he  made  his  statement 
in  the  auction-room,  was  acting  bondjide,  and  in  the  mere 
support  of  his  title  on  the  bond,  so  as  to  rabe  doubts  in 
the  minds  of  those  who  might  be  inclined  to  bid  for  it 
Quodnecessitas  cogitd^endit.  Although  the  defisndantwas 

(«)  3  Taunt.  246. 
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jxumei  iirattiicHng'  the  plaftitiflTb  tifle,  he  hail  lio  n^flto      ^'*^- 
mix  up  with  it  a  slander  of  his  person;  and  his  stktin^'tliat  -  itcrufcartioii 
the  plain tiflTs  object  was,  either  to  extract  or  extort  money,  ^ 
«oald  not  be  Justified,  lior  was  it  iiecessary  in  order  W  pre- 
sent any  objections  h^  might  have  thought  proper  tt>  rafee 
to  the  validity  of  the  bond.   The  defendant's  statement  em- 
braoed  tiro  distinct  {yoints,  and  might  have  been  soleft  to  the 
Jury,  tiz.  the  one,  whether  he  went  further  than  was  Re- 
quired to  pr6v»it  the  sale  of  the  bond;  the  other,  whfe- 
tfaerlie  iras  justified  in  making  ah  attack  on  the  persbhal 
character  of  the  plaintiff.  This  case  cannot  be  asshntlated  to 
tliat  6fFairman  v.  Ives,  as  there,  the  defendant  acted  b6^d 
Jitk,  and  under  the  supposition  that  the  public  officer  whdm 
he  addressed  had  authority  to  redress  his  wrongs.  '  Here, 
fi(ii*wer,  the  question  is,  whether  the  defendant  was' jhs- 
tifi6d  by  law  in  making  the  statement  he  did,  or  whetSmr 
the 'occasion  required  it.     The  previous  provocation  by 
the  plaintiff  could  only  be  ur^d  in  mitigation  of  damages; 
ftnd,  although,  if  the  defendalit  had  been  guilty  bf  ah  ex- 
cess in  his  statement,  he  might  not  have  been  ambfiabl^; 
yet,  he  wad  bound  to  confin^  himself  to '  the  bond,  which 
was  tbe  subject  of  the  sale;  for,'  \n  'S^divn'f.  CHme{ii), 
an  advertisement  in  a  public  papei^i^^rbligty^eflec^i^ti^in 
the  character  of  sin  indivldtial  whd  had  IkleriAediitfeA  bdkik- 
rupt,'  was  held  Hbellons,  ailthough  piiblish^  ^wltli'tfie 
avowed  intention  of  convening  a' meeting  of  the  ereditO^s 
for  the  purpose  of  consulting  upon  the  measureis  pt6per  ^o 
be  adopted  for  their  own  security,  as  the  legal  objebt  might 
haVe  been  attained  by  means  less  injurious  |^  tin'dljdrif 'j^- 
lenbburgh  there  said:  ''  The  qU^sCidn  is,  wh^thei*  tlie' dfe. 
fendant  was  justified  in  publishing  this  advertS^^^nf  tij  the 
world,  ^vheh  all  the  communicatioh  Whfch '  Ws  n^c'^^^itiy, 
might  have  been  made  in  a  manner  less  injUrtbusi'  ''fb  itiftt 
point  of  view,  and  to  that  esctent,  I  th'nil'tlle  ]^tibl!ii£ttr<^^s 

(a)  2  Staric.  N.  P.  C.  297. 
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IB28.         libellous:"  and  his  Lordship  concluded  by  saying,  that 
Robertson     ^'  ^very  unauthorized  publication  to  the  detriment  of  an- 

V.  other,  was,  in  point  of  law,   to  be  considered  as  mali- 

"Macdoooall. 

cious."  That  is  the  true  principle,  and  it  is  expressly  appli- 
cable to  this  case,  as  the  defendant  might  hare  made  his 
statement  in  more  guarded  language,  and  ought  not  to 
have  gone  out  of  his  way  to  attack  the  character  of  the 
plaintiff. 

Lord  Chief  Justice  Best. — This  was  an  action  for  a  li- 
bel. It  is  most  material  to  state,  that  the  declaration  con- 
tains a  charge  against  the  defendant  for  a  libel,  the 
effect  of  which  is  to  injure  the  plaintiff  in  his  personal 
character;  and  also  a  charge  for  slander  of  title.  The 
latter  charge,  however,  maybe  considered  as  if  it  were  out 
of  the  declaration,  as  it  was  abandoned  by  the  plaintiff*^ 
counsel  at  the  trial.  The  question  then  is,  whether  the 
count  in  the  declaration  is  adapted  to  the  charge  of  per^ 
sonal  slander ;  and  whether  the  libel  is  such  as  may  have 
the  effect  of  injuring  the  plaintiff  in  his  reputation  and 
character;  or  whether,  if  it  be  a  Ubel  on  his  character,  the 
defendant  might,  imder  the  circumstances,  be' excused  in 
its  publication.  If  a  person,  unauthorized,  publish  that 
which  may  be  detrimental  to  the  character  of  another,  and 
an  injury  thereby  result,  the  law  will  not  enquire  into 
the  motives  which  might  induce  the  party  to  publish,  but 
will  render  him  answerable  in  damages  to  the  injured  par- 
ty.  But  if  a  man,  in  the  due  course  or  performance  of  a 
duty,  or  for  the  purpose  of  protecting  his  interest,  write 
a  paper  containing  a  charge  which  may  be  injurious  to  the 
character  of  another,  yet,  if  he  act  honestly,  such  an  act 
is  excusable.  So,  although  his  statement  may  have  been 
made  with  some  degree  of  warmth,  he  may  be  excused ;  but 
he  must  confine  his  charge  to  what  the  necessity  of  the  occa- 
sion may  require;  and  if  he  go  beyond  it,  he  cannot  be  ex- 
cused, unless  he  shew  that  it  was  necessary  to  make  such  a 
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charge,  for  the  purpose  of  protecting  his  property :  but  if        1S2S. 
he  unnecessarily  or  wantonly  impute  criminal  or  base  motives         •^,^,011 
to  the  party  against  whom  the  charge  is  made,  he  must  an*  v. 

swer  for  the  consequences.  What,  then,  is  the  nature  of  the 
publication  of  which  the  plaintiff  complains  ?  It  is  in  these 
terms:  ''  The  1000/.  bond,  advertised  for  sale,  by  Mr. 
Hoggarty  of  Broad  Street.  The  above  is  advertised  as 
if  it  were  a  money-bond  of  a  responsible  gentleman ;  and 
how  Mr.  Hoggart  can  reconcile  it  with  his  character  to  sup- 
press the  facts,  with  which  he  was  perfectly  acquainted,  is 
for  him  to  explain.  The  short  circumstances  are  these  :..^ 
Mr.  jEneat  MorrUon^  oi Glasgow ^  now  deceased,  and  John 
Robertson^  of  Londom^  recently  a  bankrupt^ — That  was  a 
fact  the  defendant  was  authorised  in  stating,  as  it  applied 
to  the  sale  of  the  bond.  But  he  went  on ;  and,  after  setting 
out  other  circumstances,  and  the  proceedings  which  had 
been  taken  on  the  bond,  he  concluded  witli  his  letter  ad- 
dressed to  Mr.  Hoggart  on  the  11th  Aprils  1827,  in 
which  he  says,  *^  I  have  to  acknowledge  the  receipt  of 
your  favour  of  this  date,  and  to  thank  you  for  the  courte- 
sy of  the  communication,  I  have  no  doubt  you  know  me 
well  enough  to  be  assured,  that  if  I  owed  to  Mr.  Robert- 
son  any  money  on  bond,  there  would  be  no  occasion  for 
him  to  resort  to  the  wicked  expedient  he  is  now  attempting.*' 
The  defendant  should  have  confined  himself  to  the  sale  of 
the  bond,  or  to  shewing  that  the  plaintiff  had  no  title  to 
sell ;  but  he  goes  further,  and  says,  ^'  His  object  is,  either  to 
extract  mon^  out  of  the  pocket  of  an  unwary  purchaser, 
or,  what  is  more  likely,  by  means  of  this  threat  of  pubUca- 
tion,  to  extort  money  from  me."  Now,  there  could  be  no 
occasion  whatever  for  the  defendant  to  introduce  the  lat- 
ter sentence,  which  was  clearly  malicious.  That,  how^ 
ever,  roust  not  be  considered  as  malicious  in  common  par- 
lance, but,  in  the  legal  acceptation  of  the  word,  as  mis- 
chievous and  unjust;  and  it  surely  was  most  unjust  and 
malicious  to  impute   such  motives  to  the  plaintiff.     On 
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18S8.         that  principle,   I  am  of  opinion  that  the  Jury  were  not 
^^j^^^^^^     authorized   in  finding   the  verdict  they  have  done;  for 
V.  the  defendant  could  not  be  excused  the  publicaticMi  of 

these  latter  words.     We  have,  in  the  course  of  the  argu- 
menty  been  referred  to  several  cases  of  slander  of  title; 
but  they  are  altogether  distinguishable  from  caises  of  per- 
sonal slander;  as  an  action  for  slander  of  title  cannot  be 
maintained  Unless  special  damage  be  proved.     The  distinc- 
tion was  most  properly  drawn  by  Mr.  Justice  LiUletUUet  in 
Watts  V.  Reynolds{a\  viz.  that  slander  of  title  is  not  like  a 
common  action  of  slander,  which  is  maintainable  without 
special  damage;  but  it  is  founded  entirely  on  the  special 
damage ;  and  he  there  left  it  to  the  Jury  to  consider,  whe- 
ther the  defendant  acted  bond  fide  as  attorney  for  the  par- 
ty who  claimed  title  to  certain  premises  put  up  to  sale,  and 
whether  either  of  them  acted  unfairly,  or  without  due  con- 
sideration.  If  the  opinion  I  expressed  in  Fairman  v.  Ives  be 
looked  at,  it  will  support  the  doctrine  to  which  I  now  sub- 
scribe.   In  that  case,  a  petition  was  addressed  by  the  defen- 
dant, a  creditor  of  an  officer  in  the  army,  to  the  Secretary  at 
War;  and  it  was  done  bond  fide,  as  the  defendant  thought 
that  he  had  a  right  to  address  the  Secretary,  and  that  he  (the 
Secretary)  had  authority  to  order  the  payment  of  a  debt  due 
from  the  officer  to  him.     The  declaration  charged  the  de- 
fendant with  publishing  a  Ubel,  purporting  to  be  a  petition 
to  the  Secretary  at  War,  and  which  was  set  out  as  follows:— 
"  Your  p^itioner  solicits  your  Lordship's  well-known  jus- 
tice and  disposition  to  benevolence  to  be  extended  towards 
him,  by  directing  an  officer  in  his  Majesty's  service.  Captain 
W.  B.  Fairman  (the  plaintiff),  to  discharge  a  debt  which 
has  been  due  to  your  petitioner  above  four  years ;  and,  al- 
though frequently  applied  for,  has  never  been  noticed  by 
Captain  Fairman,  but  unjustly  and  unfairly  he  has  de- 
prived your  petitioner  of  any  redress,  except  through 

(a)  1  Mood.  &Malk.N.  P.  C.  2. 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  707 

your  Lordship's  humane  consideration,  by  giving  an  ad-         1928- 
dress,  as  will  appear  by  the  inclosed,  where  he  had  no     hqJ^^JJ^h 
credit,  nor  even  was  known.    Your  petitioner  begs  roost  «• 

humbly  to  inclose  copies  of  .two  bills  of  exchange,  one  for 
100^,  and  the  other  for  75/.  10^.,  which  your  petitioner 
received  in  pajrment  as  money,  and,  when  due.  Captain 
Fcdrman  had  given  no  order  to>  pay  them,  either  at  his 
agent's  or  at  the  address  of  his  bills,  where  your  petitioner 
was  informed  he  did  not  reside ;  nor  did  they  know  any 
thing  about  his  bills.  Since  that  period,  your  petition- 
er has  repeatedly  written  to  Captain  Faitman,  who,  al- 
though he  has  received  the  letters,  has  never  noticed 
them,  and  has  concealed  himself  from  a  just  and  lawful 
demand.  Your  petitioner  has  no  other  wish  in  addressing 
your  Lordship,  but  that  your  influence  may  be  extended 
towards  him,  by  ordering  Captain  Fairman  to  discharge 
his  debt."  There  was  no  general  abuse  or  personal  invec- 
tive in  this  petition,  nor  any  allegation  that  Captain  Fair' 
man  had  attempted  to  extort  money,  but  only  a  mere 
statement  of  facts ;  and  Lord  Chief  Justice  Abbott  told 
the  Jury,  that,  if  they  thought  that  the  petition  contained 
only  a  fair  and  honest  statement  of  facts,  according  to 
the  understanding  of  the  party  who  sent  it,  they  ought 
to  find  a  verdict  for  the  defendant.  To  that  I  agree; 
but  that  case  differs  altogether  from  the  present,  as 
here,  there  was  no  statement  of  facts  in  the  defendant's 
letter  to  Hoggart,  In  the  commencement  of  it  he  stat- 
ed, that  the  plaintiff's  object  was,  either  to  extract  mo- 
ney from  an  unwary  purchaser,  or,  what  was  more  likely, 
by  the  threat  of  publication,  to  extort  it  from  the  defend- 
ant himself.  In  Fairman  v.  Ives,  Lord  Chief  Justice  Ab^ 
bott  said  (a):  **  I  think  that  it  was  a  good  answer  to  the 
action,  upon  the  plea  of  not  guilty,  for  the  defendant  to 
shew  that  the  paper  in  question  was  addressed  to  the  Se* 

(a)  5  Barn.  &  Aid.  644. 
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1828.  cretary  at  War,  bond  Jide,  for  the  purpose  of  obtaining 

^     *^     "  redress,  and  not  for  the  purpose  of  shmdering  the  plain- 

0.  tiff;*'  and  my  Brother  Holroyd  and  myself  founded  our 

Macdouoalu  ^piijQijg  ^^n  ^g  facts;  for  he  observed^  that  the  questkn 

was,  whether  the  publication  was  not  justified  by  the  occa- 
sion ;  and  that,  the  letter  having  been  published  for  the  pur- 
pose of  obtaining  redress,  and  not  for  the  purpose  of  dan- 
der, the  plaintiff  was  not  entitled  to  recover :  and  I  thought 
that  the  circumstances  under  which  the  ])efition  was  sent, 
rendered  it  a  privileged  communication.  Although  a  par- 
ty may  express  himself  with  warmth  in  a  letter,  yet  if  it 
be  done  bend  fide^  it  will  not  subject  him  to  an  action. 
But  he  must  not  go  beyond  facts,  in  order  to  indulge  in 
an  angry  feding,  nor  impute  to  another  such  motives  as 
the  occasion  does  not  warrant.  In  M^DimgaU  ▼.  CIo- 
ridge  (a),  which  is  a  mere  NiA  Prius  case,  although  there 
is  no  doubt  but  that  the  report  is  perfectly  correct,  the 
words  of  the  libel  are  not  set  out;  and  it  probably  did 
not  contain  an  impassioned  statement  of  facts,  as  it  i^ 
said  that  it  merely  charged  the  plaintiff  with  improper 
conduct  in  the  management  of  certain  concerns  entrusted 
to  him ;  but  the  case  of  Dunrnan  v.  Bigg  goes  fiirttier,  as 
the  defendant  did  not  confine  himself  to  the  facts,  but 
slandered  the  plaintiff  by  calling  him  a  rogue.  There, 
the  plaintiff  was  a  dealer  in  beer,  buying  it  of  brewers, 
and  selling  it  to  publicans,  and,  wishing  to  open  an  account 
with  the  defendant,  a  brewer,  one  Leigh  became  his  sure- 
ty for  the  price  of  such  beer  as  should  be  from  time  to 
time  supplied  to  him,  the  defendant  promising  to  inform 
Leigh  of  any  default  in  his  payments  made  by  the  plaintiff. 
After  the  parties  had  dealt  together  for  some  time,  the 
defendant  went  to  Leigh,  and  spoke  to  him  in  very  op- 
probrious terms  of  the  plaintiff — saying  that  he  wished  to 
cheat  him ;  that  he  had  sent  back,  as  unm^chantable,  beer 

(a)  1  Camp.  26?. 
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wbieh  he  himself  had  adulterated;  and  that  he  was  a         1828. 
rogue   and    a  rascal; — and  Lord  Ellenborough  was  in-      '     ^^^^ 

1-1  1.11  ,  .  .    .1  ^  .  ROBERTiOir 

eimea  to  think   that  this  was  a  privileged  communica-  «« 

tion,  but  that,  had  the  defendant  gone  to  anj  other  man  Mac»ouoai&. 
and  uttered  these  words  of  the  plaintiff,   they  eertain- 
\y  would  have  been  actionable;    and  he  said,  that  it 
would  be  for  the  Jury  to  say,  whether  the  expressions 
were  used  with  a  malicious  intention  of  degrading  the 
plaintiff^  or  with  good  faith,  to  communicate  to  the  surety 
facts  which  1^  was  interested  to  know :  and  the  counsel 
for  the  parties  eventually  agreed  to  withdraw  a  juror.    But, 
considering  that  the  late  Lord  Chief  Justice  Gibbs  (whilst 
be  was  Attorney-General),  who  was  the  defendant's  coun- 
sel, acceded  to  that  proposition,  it  does  not  seem  that  he 
was  confident  that  it  was  a  privileged  eonnnumcation.   We 
have  been  referred   to  ttie  case  of  Brown  v.  Croame, 
which  appears  to  me  to  bear  expressly  on  the  present, 
and  to  be  founded  on  principle.    There,  the  character  of 
a  person  who  had  been  declared  a  bankrupt,  was  reflect- 
ed on  by  an  attCHrney,  by  means  of  an  advertisement  in 
a  provincial   newspaper;    and,   on  its   being  contended 
that  it  was  a  privileged  communication  made  by  the  de- 
fendant in  the  course  of  his  duty  as  a  professional  man,  at 
the  instance  of  his  client,  Lord  EUenborough  said :  '^  The 
question  is,  whether  the  defendant  was  justified  in  pub- 
lishing the  advertisement  to  the  world,  when  aH  the  com- 
munication which  was  necessary,  might  have  been  made  in 
a  maimer  less  injurious.     A  communication  sufficient  for 
the  purpose  might  have  been  made  in  measured  language. 
The  want  of  proper  cantion  had  rendered  the  publication 
actionable,  as  being  published  to  the  world  at  large ;  this 
made  an  essential  distinction :  in  the  ease  of  abrief  to  coun- 
sel, for  instance,  the  publication,  as  between  the  attorney 
and  the  counsel,  might  not  be  Iibellott8,.and  yet,  if  it  were 
to  be  printed  and  published,  there  might  be  a  libel  in 


ftmaflK*  Aen  hmi  imrnm.    Bat  it  cppMn  t*  ipe  da 
A» cae  T  he ilii  Ji  J  ^i |ii biIi  rtlj  af  »y  tmAmitj 


•od  £Mt>;  md  bae,  itwvi  mmeceaary  for  the  defendan 
to  mttack  tW  pbaitiff's  character,  or  eadetnaaw  to  aim 
Rate  fam;  and  allliuii|{h  he  le^lit  have  fiih  >M"iwlf  inj 
tatedr  it  wai  vaSdotK  and  ntjaet  to  aipene  tlie  chant 
terot  Ae  plwtiff  in  the  manim  iie  did:  and,  emnc 
qoendf,  he  wax  not  peoteeted  fion  the  ctOHeqaenees  c 
thii  aUieu;  iuk  can  the  pabiicatiaB  of  the  letter  ad 
dre«ed  to  Iloggari  be  conaidered  aa  a  pirrfleged  connimi 
nitstiaii.  I  am,  tbenfoie,  of  opinioD  Uiat  the  rule  for  . 
new  trial  moit  be  Made  abaolate. 


Mr.  Jnstice  PARx.—^Akbough  I  coincide  with  mj  Lon 
Chief  JuBlice  in  thinkkig  tbat  there  nniBt  be  a  new  trial  ii 
this  case,  yet  i  am  most  anxioiw  not  to  draw  too  strict  •  Hm 
with  respect  to  confidential  ox  privileged  comnninicaCioni 
A  Court  of  law  must  take  care  that  men  do  not  make  or  pub 
liah  statements  which  may  tend  to  injure  the  characterB  o 
their  ndghbooTS.  I  have  no  hesitation  io  saying  that  I  thin] 
tbaJuiyhaTe,intbiscase,coinetoawrongconc]usion.  Tb 
libelcomplainedof  went  &r  beyond  the  purposes  of  the  baa 
nesa  m  hand,  ma.  tbe  sale  of  the  bond  in  question.  I  agKc 
than,  if  the  statement  oirculated  in  the  sale-room  had  beei 
confined  to  the  first  paragraph,  it  would  fall  within  thi 
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reasotiiiiig>  and  law  of  the  cases  to  which  we  have  been  re-  1828.' . 
ferred^  If^  when  the  plaintiff  had  publicly  adverdaed  and  > 
exposed  the  bond  to  sale,  the  defendant  had  thought  that 
theiitle  was  tainted  by  the  proceedings  then  pendhig  in 
the  Court  of  Error,  as  well  as  in  a  Court  of  Equity,  he 
had  a  clear  right  to  state  bis  objections  to  the  sale  of  the 
bondy  and  might  even  have  used  strong  language  for  that 
purpose;  but  he  has  gone  much  farther  than  the  occasion 
required.  He  at  first  stated  that  Morrison  was  dead,  and 
that  the  plamtiff  had  been  recently  a  bankrupt;  that  the 
bond  was  given  for  the  performance  of  an  award ;  and  that 
proceedings  had  been  instituted  in  equity  in  this  coun* 
tr}",  and  also  in  Scotland,  to  set  aside  the  award*  If 
these  facts  were  true,  the  defendant  had  a  right  to  publish 
them  in  the  auction-room,  within  the  principle  laid  down 
by  Lord  Mansfield  in  Hargrave  v.  I^  Breton  (a).  There, 
an  attorney  to  a  creditor  who  had  previously  committed 
an  act  of  bankruptcy,  stopped  the  sale  of  an  estate  which 
he  bad  mortgaged  and  assigned  to  the  plaintiff,  by  declaring 
in  the  auction-room  that  the  creditor  had  become  bank* 
rupt  before  he  made  the  mortgage  to  the  plaintiff,  and  that 
a  docket  bad  been  made  out  for  a  commission;  and  it 
turned  out  that  an  act  of  bankruptcy  had  been  committed, 
but  that  no  commission  had  been  sued  out :  and  it  was 
held,  that,  in  order  to  support  an  action  of  slander  of  ti- 
tle, there  should  be  proof  of  malice,  either  express  or  im- 
plied ;  that,  if  the  defendant  acted  bond  fide ,  and  told  the 
truth,  he  did  no  more  than  his  duty;  and,  though  he  went 
beyond  what  was  strictly  true,  still,  if  there  was  no  mate* 
rial  variance,  and  no  difference  made  with  respect  to  the 
plaintiff's  title,  the  action  was  not  maintainable.  There, 
however,  the  attorney  was  justified  in  making  the  declara- 
tion he  did;  for,  as  Lord  Mansfield  md,  ''the  defendant  was 
called  upon,  in  order  to  preserve  his  own  interest,  and  that 

(fl)  4  Burr.  2422. 
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1828.  of  the  rest  of  the  creditors,  »$>  an  bonest  and  a  prudent 

„^     ^'^^^  m^D«  to  give  the  notice."    Hereu  howerer.   the  defend- 

V.  ant's  answer  to  Hoggarft  communication^  that  the  sale 

ilA«iMiia  •   ^£1  ^j^^  bond  was  about  to  take  place,  was  not  confined  to  a 

statement  of  facts,  but  commences  by  way  of  inyectivey 
casting  a  foul  aspersion  on  tlie  plaintiff's  c^iaracter,  mr. 
*'  If  I  (the  defendant)  owed  the  plaintiff  any  mmiey  on 
bond,  there  would  be  no  occasion  £3r  him  to  resort  to  the 
mcied  expedient  he  is  now  attempting.  His  object  is  ei» 
tber  to  extract  money  out  of  the  pocket  of  an  unwarf  por- 
ebaser,  or,  what  is  more  Ukely,  by  means  of  this  threat  of 
publication,  to  extort  money  from  me."  Now,  I  cannot 
conceire  that  a  grosser  libel  could  be  fabricated  or  pub* 
lished  of  a  man  in  the  character  of  a  merchajot*  The  case 
of  Fairman  v.  Ives  stands  upon  a  wholly  difierent  groond. 
There,  the  defendant,  a  creditor  of  an  officer  in  the  aany, 
addressed  a  petition  to  the  Secretary  at  War,  bond  fide, 
and  with  a  view  of  obtaining,  through  his  interference,  the 
payment  of  a  debt  due  to  him.  But  the  defendant  mis- 
took his  way ; :  for  he  supposed  that  the  Secretary  at 
War,  acting  as  a  public  officer,  had  the  means  of  giving 
him  redress.  Besides,  the  petition  was  confined  to  a  state- 
ment of  &cts  which  the  creditor  believed  to  be  trae. 
Here,  however,  the  defendant  went  to  the  auctioiKmart, 
and  circulated  among  the  persons  who  were  present 
when  the  bond  was  put  up  for  sale,  his  letter  to  Hog- 
gartt  which  he  had  caused  to  be  printed.  The  defendant 
might  have  been  warranted  in  making,  and  indeed  ought 
to  have  made,  the  communication  as  to  the  circumstances 
attending  the  bond,  as  set  out  in  the  beginning  of  bis 
statement ;  but  he  had  no  right  to  go  out  of  his  way,  and 
impute  extortion  to  the  plaintiff,  who  did  not  appear  to 
have  previously  used  any  improper  or  indecorovs  expres- 
sion; and  although  there  might  have  been  a  previous 
bickering  between  him  and  the  defendant,  yet  it  could  not 
be  adduced  as  an  answer  to  the  libel;  but  could  only  ope- 
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rate  in  mttigafion  of  dAmages.    In  M*DaugaU  v.  Claridge,         *828. 
I  was  counsel  for  the  plaintiflT;  and  the  defendant's  letter     RoBimnMi 
was  held  to  be  a  pririleeed  comBramcatton,  as  he  was  writ-  •• 

ing  confidentially  to  his  cKent,  and  was  also  himself  interest- 
ed in  the  iEiffairs  which  he  supposed  to  have  been  misma- 
naged by  the  plaintHf ;  which  he  had  clearly  a  right  to 
do.  And  the  Attomey-Greneral  appologized  for  the  de- 
fendant, flaying,  that  he,  at  the  time  of  writing  the  letter, 
was  certainly  impressed  with  a  belief  of  the  truth  of  the 
charge  it  contained,  but  bad  since  seen  reason  to  believe 
it  was  groundless ;  and  a  juror  was  withdrawn.  If  the  pre- 
sent defendant  had  adopted  that  course  at  Nisi  Prius,  I 
think  he  would  have  acted  wisely.  However,  as  he  did  hot 
do  so,  it  is  immaterial  to  the  present  question.  The  case 
of  Qodsoti  V.  Home  (a),  appears  to  me  to  be  precisely  in 
point.  There,  the  plaintiff,  an  attorney,  was  employed  by 
A*,  to  bring  an  action  against  JB.,  and  the  defendant  was 
commissioned  to  adjust  B.^s  accounts,  and,  finding  that  an 
actic^i  was  about  to  be  commenced  against  B.,  by  the  plain- 
tiff, wrote  a  letter  to  A.,  blaming  him  for  allowing  the 
plaintiff  to  sue,  and  concluded  by  sayhrg:  "  Ff  you  will 
be  misled  by  an  attorney  who  only  considers  his  own  in- 
terest, you  will  have  to  repent  it  You  may  think,  when 
you  have  once  ordered  your  attoitiey  to  write  to  J5.,  he 
would  not  do  any  more  without  yonr  further  orders ;  but, 
if  you  once  set  him  about  it,  he  will  go  to  any  length  with- 
out further  orders.**  The  plaintiff  brought  an  action  for  a 
libel ;  and  Mr.  Justice  Richardson^  who  tried  the  cause, 
was  of  opinion,  that  the  defendant  was  not  authorized  to 
write  such  a  letter ;  and  he  left  it  to  the  Jury  te  consider, 
whether  the  expressions  contained  therein,  alluded  to  the 
plaintiff  in  particular,  or  to  professional  men  generally :  and 
they  thought  that  it  was  intended  to  apply  to  the  plaintiff 
individually,  and  found  a  verdict  for  him.     On  a  motion 

(o)  3  B.  Mt)ore»  223^  S.  C\  1  Brod.  &  Bin^.  7. 
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to  Kt  aridb  dK  verfiet,  AeCoQrt  kU  dMfc  k  «•■  pnpafy 
fcft  to  dw  Jmrj'.  mi  Lord  CUrf  Jortke  iMIw  aaU, 
"  Tke  Jnr,  br  tfcor  vcf&l,  km  fcari  &kt  ifae  letter 
wmg  written  wiA  m ■■Mrinw  iitent,  Md  1  cnnoC  og^  iku 
IdiBk  ici  coafeoils  voe  wmtitXf  co«Mr«fiBl ;  fiirilcoai- 
priKs  m  gmuil  irflw  liiw  en  the  prvA  ■ikwil  dHoaeter  <lf 
die  pfamti£**  So^  hcfv,  the  Afriwlawt't  fellu  to  ShgfftHt 


of  the  phintiff,  nd  frr  exceeded  m  confidential  commo- 
Mratinn  Beadei,  m  Loid  Qnef  Jmtiee  DmOms  siid,  in 
GodMom  Y.H^me  the  defendaol  dcmed  m  diird  penon  to 
diev  the  letter  !o  othen ;  and  hcfe,  the  defendant  drcuhit- 
cd  the  letter  lunsetf  in  a  pnbGc  anction-foom. 

Mr.  Justice  BcmKoceii. — ^I  expected  that  I  ahonld  have 
tried  tins  cause,  and  thoefore  read  die  dechntion  with 
great  attention,  and  I  thoi^t,  that,  if  the  words  of  the 
Kbd  therein  set  oot  were  proved,  the  trial  would  be 
no  nore  dian  a  asere  writ  of  en^iiry.  Bat  the  queatiOD 
now  is,  whether  the  printed  paper,  eircahited  by  the  de- 
fendant in  the  aactios-room,  is  or  is  not  a  libel.  I  am 
clearlj  of  opinioa  that  it  is  a  libel  opon  the  (ace  of  it,  and 
that  the  rerdict  found  for  the  defendant  is  against  law. 
ft  is  oolj  necessary  to  k»ok  at  the  commencement  of  the 
defendants  letter  toHi^gari,  rjsr.  *'  that  diere  was  no  oc- 
casion for  the  plamttff  to  resort  to  the  wicked  expedunt 
he  was  attempting."  That  is  dearly  libdlooa.  But  he 
goes  on  and  says :  "  His  object  is  either  to  extract  moa^y 
oot  of  the  pocket  of  an  onwary  purchaser,  cmt,  iirhat  is 
more  likely,  by  means  of  this  threat  of  publication,  to  e]t<* 
tort  money  from  me.** — To  extract  money  from  the  one,  or 
to  extort  it  from  the  other,  is,  in  either  case,  a  charge  of 
feaud.  No  person  of  common  sense  can  therefore  donbt 
that  this  is  a  lib^.  It  is  not  only  highly  abusive  in  terns, 
but  it  cotitains  a  charge  of  frand  from  beginning  to  end. 
It  is  never  necessary  to  prove  malice  in  such  a  case ;  the 
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law  I  implies  it;  i«nd>:  ii^  the  ^ling  lie  a  libel  on  tbe  fa^ 

tt  it/  it  is  for  the  Judge  lo  eayfso*     Thb  is  npt  like  i^p 

case  of  an. ifidielmeBt  or  information;  but  eve^  there»  the  . 

Judge,  before,  wliom  it  is  tried,  declares  his  opinion  a^    M^flWWAW. 

to  whether  the  words  charged  are  libellous  or  nQt;.an4  ^ 

this; bad. been  an  indictment^  and  tried  before  me,  IshoPjld 

certai0ly  have  told  the  Jury  that  the  statement  made  by 

the  defendant  was  clearly  a  libel. 

Mjp  Justice  Gaselse. — If  the  Jury  came  to  a,  wropg 
conclusion,  it  was  certainly  my  fault,  as  I  left  it  to  them  to 
say  whether  the  defendant,  by  using  the  expression,  thi^ 
^*  the  plaintifTs  object  was  either  to  extract  money  out  .of 
the  pocket  of  an  unwary  purchaser,  or,  what  was  more 
likely,  by  means  of  the  threat  of  publication,  to  ei^tort 
money. from  the  defendant,"  intended  to  impute  fraud 
to  the  plaintiff;  or  whether  such  remarks  were  relevant  to 
the  sale  of  the  bond,  and  exceeding  the  bounds  of  modera* 
tioB  only  from  warmth  of  feeling;  or  whether  the  expre^^r 
aions  w*ere  totally  irrelevant,  and  the  defendant  went  put 
of  bis  way  for  the  purpose  of  slandering  the  plainljiOft 
Until  corrected  to-day,  if  I  had  been  a  juror^lshquldil^aifQ 
come  to  the  same  conclusion ;  and  on  these  groMnds-rri^f^^, 
the  bond,  in  question  was  the  subject  of  litigation,.   Suites 
both  at  law  and  in  equity,  were  pending  upon  it  at  the  itinie  k^ 
was  .advertised  for  sale.    A  previous  negotiation  had  beei^ 
going  on  between  the  plaintiff  and  defendant,  in  the  course 
of  which  the  defendant  had  offei'ed  the  plaintiff  1000^«  to  end 
all  matters  in  dispute ;  but  the  plaintiff  demanded  1050/,, 
which  on  the  defendant's  refusing  to  give,  the  plaintiff  saidj 
I  will  advertise  the  bond,  and  the  defendant  shall  see  the 
advertisement  under  his  nose.     The  bond  was  accordingly 
advertised  to  be  sold  by  Hoggartf  the  auctioneer^  who  wrot^ 
to  the  defendant,  apprkEing  him  of  the  &ct^  and  desiring  . 
him  to  pay  the  bond,  in  order  to  prevent  its  coming  into 


716  CASE8  IN  EASTER  TBRM, 

1826.         the  market,  to  which  the  defendant  returned  an  answer, 
J^     "  stating,  that  the  bond  was  not  worth  one  farthin^r ;  that 

V.  he  had  no  means  of  preventing  Hoggart's  carrying  into 

the  market'  an  article  of  do  value ;  and  that,  if  he  wei^  to 
offer  it  to  the  defendant  for  10/.,  he  should  hesitate  about 
accepting  the  offer.  It,  therefore,  appeared  to  me  that  the 
defendant  was  warranted  in  suppoaiig,  that  the  purpose  of 
advertising  the  bond  for  sale,  was,  to  induce  him  to  pur- 
chase it,  or  to  come  to  some  terms.  Thus  far,  therefore, 
the  defendant's  answer  to  Hoggart*^  letter  was  in  the  na- 
ture of  a  private  or  confidential  communication,  and,  as  such, 
privileged.  The  first  part  of  the  statement  circHilated  by 
the  defendant  reflected  rather  on  Mr.  HoggarithMnim  the 
plaintiff*,  as  he  asked  the  former  how  he  could  reeoiidfoit 
with  his  character,  to  suppress  the  facts  with  which  hewas 
acquainted.  I,  therefore,  on  the  whole,  left  it  to  the  Jtfy  to 
say,  whether,  as  the  defendant  was  in  duty  bomid  to  give 
notice  to  those  who  attended  at  the  aale,  of  tbe  cbcnm- 
stances  under  which  the  bbnd  was  off*ered  to  tbem,  ha  used 
the  expressions  complained  of  against  the  pkintiffwith  a 
malicious  intent,  or  in  the  mere  warmth  of  the  moment; 
and  Isaid,  that,  in  the  latter  case,  the  defendant  would  be 
entitled  to  a  verdict ;  but  that,  if  he  had  gone  out  of  his 
way,  for  the- purpose  of  imputing  misconduct  to  die  plain- 
tiff*, or  slandering  him,  then  that  the  latter  was  entitled  to 
a  verdict.  Probably  I  did  wrong,  and  if  so,  there  ought 
to  be  a  new  trial. 

Rule  absolute  for  a  new  triaL 
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ROUTLEDOE  V.  GrANT.  ^"^'f^l 

May  1 3f A. 

J  HIS  was  an  action  of  assumpsit ,  for  the  breach  of  an  The  defenJant 
agreement.  The  first  count  of  the  declaration  stated:—  cSlfoHhr' 
*'  That,  before  and  at  the  time  of  making  the  affreemeat  plaintiff  the  icaie 

of  a  house}  re- 

thereinafter  next  mentioned,  the  pkintiff  was  lawfuQy  po8«-  quiring  posses- 
sessed,  that  is  to  say,  £dt  the  residue  of  a  certain  term  of  ^^tKe25ihJtay, 

years,  to  expire  on  the  25th  December,  1866,  of  a  certain  ||^J^'^*^|J{j^^' 

dweUin^-house  and  premises,  situate  &c.,  and  therenpon,  iiz  weeks.  The 

theretofore,  to  wit,  on  the  29th  of  Aprilj  1825,  at  &c.,  by  ed  the  proposal, 

a  certain  agreement  then  and  there  made  between  the  ^j^^theia' 

plaindifand  defendant,  it  was  airreed  that  the  defendant  ^f^p^f-    The 

til  /.  .  1  i%  defendant  after- 

should  pay  a  premium  of  2750/.  upon  receurmg  a  lease  of  wards,  and  be- 
the  said  premises  for  21   years,  at  and  under  the  yearly  wMks^ad  ex- 
rent  of  25W.,  with  the  option  (upon  giving  six  months'  ^{^%^!^^ 
previous  nodce  to  the  landlord  or  hb  agent)  of  having  the  Held,  that  the 

•  iiot  •!  1  plaintiff's  ac- 

time  extended  to  31  years,  paying  the  same  yearly  rent  as  ceptanceof  the 
before,  for  such  extended  time  of  lOyears  beyond.21  years;  Jofhring '^^^^^ 
and  that  the  defendant  should  also  pay  the  plaintiff  for  the  terms  proposed, 

and  no  proper 

fixtures,  at  a  valuation ;  and  by  the  said  agreement,  po»*  icceptan«e  of  it 
session  was  to  be  given  on  or  before  the  25th  oiJtdy  then  giVen1>efoie  the 
next,  to  which  time  all  taxes  and-  ontiroinffs  were  to  be  ^«fend»nt  with- 

**       ^  drew,  the  agree- 

discharged  by  the  plaintiff:  as  by  the  said  agreement  (re^  ment  was  va- 
ference  being  thereunto  bad)  will  more  fully  appear.**      The  plaintiff. 
The  plaintiff  then,  after  averring  mutual  promises,  alleged^  '^J^^^^^^J^^^ 
**  that  he  was  always,  from  the  time  of  making  the  agree-  his  declaration, 

1  1/^11  o    ^      •»    tL^r^r*  1  1    fX^^^t  that,  at 

tnent,  up  to  and  on  the  oth  day  oi  Aprtl,  1826,  ready  and  the  time  of  mak- 
willing  to  grant  and  execute  a  good  and  sufficient  lease  of  J^^^  wt^*tii"e 
the  premises  to  the  defendant,  pursuant  to  the  terms  of  the  defendant,  he 

*  J      i.  ^^  possessed 

agreement,  and  afterwards,  to  wit,  on  the  25th  July  next  of  a  house,  for  a 
after  the  time  of  the  making  of  the  agreement,  did  actual-  ^etnt^to  e^« 
ly  tender  to  the  defendant,  for  his  approbation  thereof,  a  ®*  'J^^igig^' 

and,  in  the  se- 
ecnd,  that  he  was  entitled  to  the  term  under  and  by  virtue  of  a  certain  contract.  The  proof  was, 
that  the  plaintiff  was  possessed  of  a  term  of  twelve  years  only ;  and  there  was  no  contract  or  agree- 
ment under  which  he  was  at  that  time  entitled  to  an  extension  of  the  term: — Heldt  that  this  was  a 
fiitai  variance,  although  it  appeared  that  the  plaintiff  had  dnce  become  possessed  of  a  lease  to  expire 
in  December,  1856. 


ROUTLBDOB 
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IS28.  draft  of  such  lease,  and  did  offer  to  execute  and  deliver,  aiid 
would  then  and  there  have  executed  and  delivered,  to  the 
defendant,  such  lease;  but  that  the  defendant  absolutely 
discharged  the  plaintiff  from  executing  the  same,  or  aoy 
lease  whatsoever  of  the  premises ;  and  that  the  plaintift', 
in  further  performance  of  the  agreement  on  liis  part  (he, 
the  plauitiff,  having  previously  discharged  all  taxes  and 
outgoings  then  due  and  owing  in  respect  of  the  preims^s), 
did,  on  &c.  last  mentioned,  actually  surrender  and  gtve  up 
possession  of  the  premises  to  the  defendant;  but  that  &e 
defendant  wholly  disclaimed  such  possession,  and  aban- 
doned the  same  to  the  plaintiff:  and  that  the  plaintilP,  in 
further  performance  of  the  agreement  on  his  part,  did,  on 
&c.  last  mentioned,  appoint  and  procure  one  «/.  A.  A  bro- 
ker on  his  part,  in  order  to  make  a  fair  appraisement  and 
valuation  of  the  fixtures  in  the  agreement  mentioned ;  and 
the  said  J.  A.  was  ready  and  willing  to  appraise  and  value 
the  same  accordingly,  whereof  the  defendant  had  notice, 
and  was  requested  by  the  plaintiff  to  appoint  and  procure 
some  person  as  a  broker  on  his  part,  to  make  such  ap- 
praisement and  valuation ;  but  that  the  defendant  wholly 
refused  to  appoint  and  procure  any  person  for  such  pur- 
pose; and,  not  regarding  the  terms  and  conditions  of  the 
agreement,  nor  his  promise  and  undertaking,  but  contiivnig 
&c.|  did  not  nor  would,  on  &c.,  pay  to  the  plaintiff  the  said 
sum  of  27 SOL  in  the  agreement  mentioned  >  or  any  part 
thereof,  although  the  defendant  was,  on  &c.,  and  often 
afterwards,  at  &c.,  requested  by  the  plaintiff  to  pay  him 
the  same ;  and,  thereupon,  the  plaintiff  afterWards,  and 
after  a  reasonable  time  in  that  behalf  had  elapsed,  to  wit, 
on  the  25th  February,  1826,  at  &c.,  put  up  the  said 
dwelling-house  and  premises  to  let  by  public  auction,  for 
the  same  term,  and  subject  to  the  same  rent,  as  Were  re- 
spectively specified  in  the  agreement ;  and  the  same  were 
sold  for  such  term,  and  subject  to  such  rent,  as  aforesaid, 
for  a  much  less  price  than  the  said  price  which  the' defen- 
dant had  agreed  to  pay  for  the  same,  to  wit,  for  the  sum 
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otSiOL;  whereby  there  became  and  was  a  loss  and  de-         1.828. 
ficiency  between  the  said  price  which  the  defendant  bad 
agreed  to  give  for  the  said  dwelling-house  and  premises, 

*         9 

and  the  said  price  for  which  the  same  were  so  sold  as  afore- 
said, to  a  large  amount,  to  wit,  to  the  amount  o{  22301. :  of 
which  the  defendant  had  notice,  and  was  required  by  the 
plaintiff  to  pay  and  make  good  to  him  the  said  last-men- 
tioned sum  of  money,  as  he  ought  lawfully  to  have  done, 
according  to  the  true  intent  and  meaning  of  the  said  agree- 
ment 00  made  as  aforesaid;  but,  the  defendant  did  wholly 
refuse  to  pay  the  said  last-mentioned  sum,  or  any  part 
tbereof,  to  the  plaintiff,  and  hath  ever  since  whoUy  refused 
•o  to  do. 

,The  second  count  stated: — '^  That,  before  and  at  ttie 
time,  &c.,  the  plaintiff  was  entitled,  under  and  by  virtue  x)f 
a  certain  contract,  to  a  certain  term,  to  wit,  a  term  of  thirty- 
two  years  from  the  25th  December,  1824,  of  and  in  a  cer- 
tain other  dwelling-house  and  premises,  situate  &c.,  and 
which  said  last-mentioned  term  was  contracted  and  agreed 
to  be  granted  to  the  plaintiff  by  one  John  Anthony  Her- 
moH,  who  then  and  there  had.  lawful  authority  in  that 
behalf;  and  thereupon,  afterwards^  to  wit^  on  tlie  l^Sih 
March,  1825,  hi  &c.  afores^d,  the  defendant  proposed 
and  agreed  to  and  with  the  plaintiff,  to  pay  a  premium  of 
27501.  upon  receiving  a. lease  of  the  said  Ic^st- mentioned 
dwelling-house  for  twenty-one  years,  at  and  under  the 
yearly  rent  of  250/.,  with  the  option  of  having  the  tipae 
extended  to  thirty-one  years,  paying  the  same  yearly  rent 
as  before  for  such  extended  time  of  ten  years  beyond 
twentyrone  years;  and  that  a  definitive  answer  to  $uch  pro- 
posal should  be  given  by  the  plaintiff  within  si^  weekiS  fronl 
the  time,  of  making  the  agreement.  It,  was  then  averred, 
that^  within  six  weeks  from  the.  time. of  nf^jng,  tjbe  ^id 
last-mentioned  agreement,  to  wit,  on  thq  2Q^\x  April ^^t^e 
year  aforesaid,  the  plaintiff  returned  a  definitive,  aj^w^r  to 
the  said  proposal  and  agreement  of  tlie  d^fwdant,  and 

VOL.  I.  B3.B 
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1828.        gave  him,  notice  that  he,  the  plaintiff,  acceded  to  the  same; 
J     "^  whereby  the  defendant  became  liable  to  fulfil  the  tenna 

ROVTLEDOB  •' 

V.  and  conditions  thereof:  and  that  the  said  J.  A,  HenHon^ 

after  the  making  of  such  proposal  and  agreement  by  the 
defendant,  and  before  the  expiration  of  six  weeks  from  the 
time  of  making  thereof,  to  wit,  on  the  Slst  Aprils  1825, 
(the  Haid  J.  A*  HertmrnJlllfen  and  there  faaviDg  lawful  au- 
thority in  that  behalf,)  did,  by  a  certain  indenture,  under 
his  hand  and  seal,  grant,  demise,  and  let  the  said  last  men- 
tioned dwelling-house  and  premises  unto  the  plaintiff,  to 
hold  the  same  to  the  plaintiff,  his  executors,  &c.,  for  and 
unto  the  term  of  thirty-two  years,  commencing  and  to  be 
computed  from  the  25th  December  then  last.  Then  fol- 
lowed averments  of  performance,  &c.,  and  breach,  as  in  the 
first  count. 

The  third  count  stated: — That  the  plaintiff,  being  law- 
fully possessed,  for  the  residue  of  a  certain  term  of  years, 
to  expire  on  the  25th  December,  1856,  of  a  certain  other 
dwelling-house  and  premises,  at  the  special  instance  and 
request  of  the  defendant,  bargained  and  agreed  to  demise 
and  let  the  same  to  the  defendant ;  and  that  he,  the  defen- 
dant, agreed  to  take  a  lease  of  the  same  from  the  plaintiff, 
for  a  certain  term,  to  wit,  the  term  of  twenty-one  years, 
&c.  &c.  as  before. 

Then  followed  counts  for  a  messuage  bargained,  sold, 
and  let  to  the  defendant,  for  a  term  then  to  come  and 
unexpired,  a  count  for  money  paid,  and  an  account  stated. 
The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Bestg  at  the  Ad- 
journed  Sittings  at  Guildhall,  afler  the  last  Michaelmas 
Term,  it  appeared,  that  the  plaintiff  occupied  a  house  in 
St.  James's  Street,  which  he  held  under  a  lease  from  a  Mr. 
Herman,  who  was  seised  in  fee,  for  a  term  of  which  about 
twelve  years  were  unexpired  at  Lc^dy-day,  1825;  that  the 
defendant,  being  desirous  to  take  a  lease  of  the  premises 
for  an  extended  term,  after  several  previous  conversations 
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with  the  plaintifFon  the  subject,  on  the  18lh  March,  1826,         1828. 
aent  him  the  following  written  proposal: —  routledoe 


V. 


"  Mr.  Grants  Proposal.  gukthx. 

**  To  pay  a  premium  of  27 501.  ^  upon  receiving  a  lease  for 
twenty-one  years,  with  the  option  (upon  giving  six  months* 
previous  notice  to  the  landlord  ^Us  agent)  of  having  the 
time  extended  to  thirty-one  years,  paying  the  same  yearly 
rent  as  before,  for  such  extended  term  of  ten  years  beyond 
twenty-one  years.  Rent  250/.  Mr.  Gran/ to  pay  for  the  fix- 
tures at  a  valuation.  Possession  to  be  given  on  or  before  the 
25th  July  next,  to  which  time  all  taxes  and  outgoings  are  to 
be  discharged  by  Mr.  Routledge,  and  a  definitive  answer  to 
be  given  within  six  weeks  from  the  18th  March,  1825." 

The  plaintiiT,  having  applied  to  Mr.  Hermon,  his  land- 
lord, for  an  extension  of  his  term,  in  order  to  enable  him 
to  grant  the  lease  to  the  defendant,  as  above  proposed, 
wrote  the  following  note  to  the  defendant  on  the  6th  of 
April: — 

'^  Mr.  Rouiledge  begs  to  say,  that  he  accepts  Mr. 
Grant z  offer  for  his  house.  No.  59,  St.  Jameis  Street,  and 
that  he  will  give  Mr.  Grant  possession  on  the  Ist  August 
next. 

*^  Mr.  IL  will  esteem  it  a  particular  favour  if  Mn  Grant 
will  not,  for  the  present,  name  the  subject  id  any  one.*' 

On  the  7th  of  April,  the  defendant  returned  the  follow- 
ing answer: — 

^'  Sir, — I  received  your  note  last  night,  and  hasten  to 
acquaint  you,  that,  having  considered  as  confidential  the 
negotiation  respecting  your  house,  I  had  mentioned  it  to 
no  one ;  but,  upon  consulting  with  a  friend  this  morning, 
in  whose  opinion  I  have  more  confidence  than  my  own,  I 

B  B  D  2 
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1828.         am  advised,  for  some  reasons  which  had  not  occurred. lo 
BouTLEDGB     ^ys^lf,  Hot  to  thifik  of  taking  a  house  in  SL  James's' Street 
v>  for  a  dwelling-house.     May  J,  therefore^  request  you  to 

permit  me  to  withdraw  the  proposal  I  made  to  you  about 
it  ?  I  am  in  hopes  you  will  make  no  hesitation  to  do  this, 
when  you  consider  the  spirit  of  candour  and  openness  in 
which  it  was  made  to  you.  But,  should  it  be  otherwise, 
as  I  am  the  last  that  would  willingly  act  with  iniConsiste^Cfi 
I  will  willingly  refer  the  question  to  friends  for  decisioai 
and  abide  by  their  opinion  of  the  case.    I  have,  the  honomr 

*°  ^^'  *^-  Akaf.  Oram." 

1 

On  the  following  day,  the  plaintiff  replied  as  foUaws:— 

"  8th  Apnl,  1825. 
"  Sir, — In  answer  to  your  letter  of  yesterday,  I  beg*  to 
state,  that,  relying  upon  your  performing  the  agreement 
for  the  purchase  of  my  house  in  St.  Jameses  Street^  I  have 
taken  another  house,  and  made  arrangements  which  I  can- 
not, without  great  loss  and  inconvenience,  relinquish.  I 
hope,  therefore,  that  you  will  not  wish  me  to  withdraw  it. 

^  ^°^'  ^^^-  Thomas  Rouiledger 

The  defendant  sent  the  following  letter  on  the  dth 
April: — 

'*  Sir, — Your  note  of  yeterday  evening  surprisea  iiie;ibe- 
ing  altogether  at  variance  with  your  conversation  wU;lit  q^ 
two  or  three  hours  previous  to  your  note,  dated  in  th<(  £?««- 
ing  of  the  6th ;  in  which,  you  must  recollect,  yon  pn^  n^ 
ment  declared  yourself  off;  and,  finally,  you  went  a^y.tp 
have  the  opinion  of  Mrs.  Routledge  about  the  answeir  you 
were  to  send  me.  How,  therefore,  you  can,  under  sodk 
circumstances,  suffer  loss  and  inconvenience  from  my  de- 
clining to  proceed  further  in  the  treaty,  I  am  at  a  lots  to 
imagine;  and  I  was  in  hopes  you  would  have  beta  satiated 
with  what  I  had  stated  in  reply  to  your  first  note,  to  have 
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had  the  liberality  to  have  let  the  matter  drop.     But,  if  that         1828. 
should  not  be  your  intention,  I  have  only  to  add,  you  may     J^     """^ 
proceed  with  your  claim  for  "  loss  and  inconvenience,"  as  v- 

yo«t  may  think  most  advisable.     I  am,  &c. 

Alear.  Grant:' 

The  plaintiff  gave  up  his  then  existing  lease  to  his  land- 
lord, Mr.  Hemwn,  and  obtained  from  him  a  new  lease, 
dteted  the  ^Ist  April,  1825,  for  the  term  of  thirty-two  years 
flrbni  thd  25tli  December,  1824,  at  the  yearly  rent  of  250/., 
with  covenants,  similar  to  those  contained  in  the  former 
lease;  after  which  the  plaintiff  wrote  to  the  defendant,  re- 
questing an  interview;  when  the  latter  not  appearing  to  be 
willing  to  accept  the  proposed  lease,  the  plaintiff  wrote  to 
him  as  follows: — 

**  Sir, — Upon  referring  to  my  letter  to  you  of  the  6th  in- 
stant, accepting  your  offer  for  my  house.  No.  59,  St.  James's 
Street^  I  perceive  that  I,  by  mistake,  stated  that  I  would 
give  possession  on  the  \st  day  of  August  next.  By  your 
offer,  you  state  that  possession  is  to  be  given  on  or  before 
the  25M  July  next;  and  I  inform  you  that  I  am  ready  to 
give  you  possession  according  to  your  proposal.   I  am,  &c. 

29th  April,  1825."  ^*'""°*  Routledge:' 

This  letter  was  delivered  at  the  house  of  the  defendant 
OR  the  day  it  bore  date.  The  six  weeks  from  the  18th 
March f  1825,  within  which  time,  by  the  defendant*s  pro- 
posal, a  definitive  answer  was  to  be  giv^n,  expired  on  the 
1st  May.  A  draft  of  a  lease  was  prepared,  which,  to- 
gether with  the  keys  of  the  house,  was  tendered  to  the  de- 
fendant on  the  25th  July,  the  day  on  which  possession 
was  to  have  been  given;  and  the  plaintiff  quitted  the  pre- 
mises before  that  day. 

The  defendant  having  altogether  refused  to  perform  his 
(Engagement,  the  plaintiff,  after  giving  him  notice,  put  up 
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1828.         the  lease  to  sale  by  auction^  when  it  was  knocked  down 
at  520/.     Mr.  Hermon^  who  was  called  as  a  witness,  stat- 
edy  that,  although  there  was  a  conversation  between  him 
and  the  plaintiff,  as  to  extending  the  term  to  thirtj^two 
years^  viz,  from  1824  to  1856,  still  that  no  written  contract 
was  entered  into  before  the  lease  of  the  31st  April  was  ob- 
tained :  and  the  plaintiff  failed  in  proving  that  there  was  any 
positive  verbal  agreement  on  the  subject.     For  the  defen- 
dant, it  was  objected,— ;/{r«/,  that  he  had  a  right  to  with- 
draw his  proposal  at  any  time  before  the  plaintiff  had  ac- 
tually accepted  it;  and  that  the  defendant  had  retracted 
his  offer y  by  his  lelter  of  the  9th  April  f — secondly^  that 
the  plaintiff's  letter  of  the  6th  April  could  not  be  con- 
sidered an  acceptance  of  the  proposal,  as  be  offered  pos- 
session at  a  later  day  than  that  which  was  mentioned  by 
the  defendant : — and  lastly ,  that  there  was  a  variance  be- 
tween the  plaintiff's  interest,  as  alleged  in  the  declaration, 
and  that  of  which  he  was  proved  to  be  possessed,  he 
having  only  an  interest  for  twelve  years,  at  the  time  of  the 
original  proposal.      His  Lordship  was  of  opinion,  that 
the  defendant  had  a  right  to  retract  his  offer  on  the  9th  of 
April,  it  not  having  been  at  that  time  accepted  by  the 
plaintiff;  that  he  had  a  right  to  do  so  at  any  time  before 
the  plaintiff  had  actually  accepted  the  terms  proposed ; 
and  that  there  was  a  substantial  variance  between  the 
plaintiff's  title  as  set  out  in  the  declaration,   and  that 
proved ;  and  he  directed  a  nonsuit,  as  the  plaintiff  had  not, 
.  at  the  time  of  the  proposal,  the  interest  in  the  premises 
he  assumed  to  dispose  of. 

Mr.  Serjeant  Taddy,  in  the  course  of  the  last  Term,  ob- 
tained a  rule  nisi,  that  the  nonsuit  might  be  set  aside,  and 
a  new  trial  granted ;  and  submitted,  that,  by  the  terms  of 
the  defendant's  proposal,  he  was  bound  during  the  whole  six 
weeks ;  but  that  the  plaintiff  was  to  have  that  time  for  con- 
sideration, and  that  he  might  within  that  period  either  have 
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accepted  or  rescinded  the  contract:  and^  as  he  did  ac-         1828. 
cept  it  within  that  period,  the  defendant  could  not  with- 
draw  his  proposal,  having  once  made  it.    In  Adams  v.  v. 

lAndsell  (a),  A,y  by  letter,  offered  to  sell  to  B.  certain  spe- 
cified goods,  receiving  an  answer  by  return  of  post ;  and,  the 
letter  being  misdirected,  the  answer  notifying  the  accept- 
ance arrived  two  days  later  than  it  ought  to  have  done ; 
and  on  the  day  following  that  on  which  it  would  have  ar- 
rived if  the  original  letter  had  been  properly  directed,  A. 
sold  the  goods  to  a  third  person: — it  was  held,  that  there 
was  a  binding  contract,  from  the  moment  the  offer  was 
accepted.     There,  the  cases  of  Payne  v.  Cave  (6),  and 
Cooke  v.  Oxley  (c),  were  relied  on;  and  particularly  the  lat- 
ter, where  the  defendant,  who  had  proposed  to  sell  goods  to 
the  plaintiff,  and  had  given  him  a  certain  time,  at  his  request, 
to  determine  whether  he  would  purchase  them  or  not,  was 
held  not  liable  to  the  performance  of  the  contract,  although 
the  plaintiff,  within  the  specified  time,  had  determined  to 
purchase  them,  and  had  given  the  defendant  notice  to  that 
effect ;  but  the  ground  on  which  Adams  v.  Lindsell  was 
decided,  was,  that,  at  the  time  the  contract  was  entered  into, 
the  engagement  was  all  on  one  side,  and  that  there  was  no 
^consideration  for  the  defendant's  promise.   Although  here, 
the  plaintiff  did  not  accept  the  defendant's  proposal  in 
terms,  as  he  stated  that  he  would  give  the  latter  possession 
on  the  1st  August^  yet  no  objection  was  made  on  that  ac-« 
count.     So,  although,  at  the  time  of  the  proposal,  the 
plaintiff  had  only  an  interest  in  the  premises  for  twelve 
years,  yet,  as  the  term  was  afterwards  extended  to  thirty- 
two  years  by  the  landlord,  from  whom  he  obtained  a  lease 
for  the  full  term,  it  was  sufficient ;  for,  in  Thompson  v. 
MileSi  Lord  Kenyon  said  {d),  that  it  had  been  solemnly 
adjudged,  ^'  that,  if  a  party  sells  an  estate  without  having  ti- 

(o)  1  Bam.  &  Aid.  681.  (c)  Id.  663. 

{h)  3  Term  Rep.  148.  {d)  1  Esp.  Rep.  186. 


tie, bvt»  hiafore  be  is  c^Ied.upOQ  to  makeaopnvtyaoQ^ik0> 
sets  «uch  an,  estate  as.  will  eoable  bim  lo  makp  a  titl6iitiwl« 
V.  '  '  is  sufBcieiit.*' — With  respect  .to  the  alleged  vttirianoe>;  (the 
¥?V!^L  seciond  count  of  the  declaration  was  .supported  by)t)ie«?i^ 
cleoce»  as  it  stated  tliat  tbe  plaintiff  was leMiUedio; a.,  cer* 
t£^  term  under  a  contract  .between  him. atMlthi^kindlohl» 
and  the  latter  was  proved  l<o  bavQ,  aequiesoed  in  tbe  pro-i 
posal  to  extend,  the  plwitifT's  interest  in  ibe  ptenises^ft^pm 
twelve  to  thirty-two  years,    .  .     :i 


:  \       ■  i    '.     ■  I  .  'i 


Mr*  Serjeant .  Wilde  now  shewed  cau8e.-^-*Neither  of 
t^e<  Qounts  in  the  declaration  can  be  supported;  at,  firont 
tl|^  time  of  the  defendant's  proposal  on  the  IStfa.Jfordk^ 
tp  the  7th  Aptily  when  he  withdrew  it,  the  pkintiffeoiiU 
not, grant  a  lease  for  thirty*one  years,  he  having  aoXyMB. 
existing  lease  or  interest  in  the  premises  for  twelve  yeani 
There  was  no  valid  contract  between  the  plaintiff  and  >hii 
la^iord,  Mr.  Hermim,  by  which  both  parties  wererboQiid;^. 
By  the  tei*ms  of  the  original  proposal,  the  defendant  agcead. 
to  pay  a  premium9<m  receiving  a  lease  for  twenty-one  jrears^^ 
\yith  |he  option  of  having  it  extended  to  thirtyooneyiand 
po^esshn  was  ta  1^ given. on  6t  before  the  25th  Jtdy  then 
npxt.    Tbat  WAS. one  of  the  conditions  ii^.tbe  fMrpposal* 
Qa  .|be.6^  April,  th^  pkjnliff  wrote  to  the  defendbnl>  asjiB* 
iQgjthat  U^aocepted.his  offer,  end  that  he  irould  giYeUoL' 
pOf^^e^^pn  071  tbe.lsl  August  f  axki,  on  the  7th  jtf/ifij,  .the 
def^ndimt  withdrew  his  proposal,  which,  be^liad  dearly  a 
right. to  do,  a$  he  might  diasent  from  being  kept >. out  o£» 
p^SA^si^  until  the  1st  August^  he  having  positively  ic^ 
quired   it  to  be  given  to  bim  on  the  S5tb  July  pireoed- 
ing«     The  principle   established  in  Adams  v«  Ijiadsell 
ne^d  not  be  disputed,  ri^.,  that,  if  a  person  oCEex  to  seH 
g9ods  to ;  another^  and  give  him  time  to  return  an  answer^ 
and  :the  latter  notify  his  acceptance  of  the  offer,  it  is  a 
valid  bargain,  as  the  offer  continues  to  the  time  of  the 
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receipt  of  the  answer^  by  which  it  might  be  accepted  or         1828. 
rented.   But,  although  one  party  may  propose  a  bargam 
to  another,  he  may  withdraw  it  at  any  time  before  it 
is  accepted;   for,  until   actual  acceptance,   there  is  no 
contract  to  bind  either  party.     Here,  however,  the  de« 
fendant  required  a  definitive  answer  to  be  given  within 
six  weeks  from  the  day  of  the  first  proposal ;  and  he  had 
a  right  to  withdraw  it  at  any  time  within  that  period.     So, 
the  plaintifiThad  six  weeks  to  accept  or  reject  the  propo- 
sal; and  his  answer,  stating  that  he  would  give  possession 
ott  the  1  St  August f  cannot  be  said  to  amount  to  an  accept- 
ance.   In  Kennedy  v.  Lee,  where  there  was  a  contract  by 
letter,  Lord  Eldon  said  (a):  ''I  have  always  understood 
the  law  of  the  Court  to  be,  with  reference  to  this  sort  of 
contract,  that,  if  a  person  communicates  his  acceptance 
of  an  oSer  within  a  reasonable  time  after  the  offer  being 
made,  and  if,  within  a  reasonable  time  of  the  acceptance- 
being  communicated,  no  vctriation  has  been  made  by  either 
party  in  the  terms  of  the  offer  so  made  and  accepted,  the 
acceptance  must  be  taken  as  simultaneous  with  the  offer, 
and  both  together  as  constituting  such  an  agreement  as 
the  Court  will  execute."    Here,  however,  the  difference 
of  the  period  at  which  possession  was  to  be  given  might 
be  Aost  material  to  the  defendant,  and  was  a  complete 
deviation  by  the  plaintiff  from  the  terms  of  the  original 
proposal;  and,  as  the  defendant  repudiated  it  on  the  9th 
Aprils  the  pUintiff's  letter  of  the  29th,  in  which  he  ac- 
knowledged  his  mistake,  and  informed   the   defendant 
that  he  was  ready  to  give  him  possession  on  the  S5th 
cJdfy,  according  to  his  proposal,  cannot  avail  him.    The 
defendant  was  not  bound  to  accede  to  a  qualified  pro- 
posal, after  he  had  withdrawn  his  original  offer.     At  all 
events,  at  the  time  the  first  proposal  was  made,  the  plain- 
tiff was  not  in  a  situation  to  comply  with  it ;  and,  even  if  he 

(a)  3  Meriv.  454. 


Grant. 
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1S28.         had  been^  he  did  not  shew  that  he  had  then  Altered  into 
'     ^""^       any  contract  with  Herman,  his  landlord,  for  extendins  his 
r.  term  to  twenty-one  or  thirty^one  years :  and  such  a  con- 

tract, to  be  binding,  must  have  been  in  writing*  The  al- 
legation in  the  second  count,  thereforci  was  not  proved; 
and  it  is  quite  clear  that  the  first  and  third  cannot  be  sup- 
ported* 

-  Mr.  Serjeant  Taddy^  and  Mr.  Serjeant  Jones,  in  suppoit 
of  the  rule. — It  was  not  competent  to  the  defendant  Id 
withdraw  from  his  original  proposal  at  any  time  within  the 
six  weeks  allowed  the  plaintiff  to  consider  of  it,  and 
within  which  he  was  to  give  a  definitive  answer.  .  As  die 
plaintiff  accepted  the  proposal  within  the  six  weeks,  the  de- 
fendant was  bound  by  it.  An  immediate  or  definitive  an- 
swer could  not  be  required.  The  defendant  could  not 
draw  his  offer  on  the  day  following  that  on  which  it 
made.  In  his  letter  of  the  7th  April,  he  reqiwsted  the 
plaintiff  to  pemdi  him  to  withdraw  the  proposal*  That, 
therefore,  shews  that  he  did  not  consider  that  he  had  a 
right  to  withdraw  it  until  the  six  weeks  had  expired.  He 
never  objected  to  the  trifling  variation  as  to  the  time  at 
which  possession  was  to  be  given.  His  evident  meaning 
was,  to  propose  certain  terms  to  the  plaintiff,  and  to  give  him 
six  weeks  to  accept  or  reject  them ;  and  if  a  party  make  a 
proposal  to  another,  and  give  him  a  definite  time  to  consider 
of  the  terms  proffered,  it  is  not  necessary  for  the  latter  to 
accede  to  it  immediately.  Here,  the  defendant  s  ofier  was 
made  on  a  good  and  sufficient  consideration,  to  which  die 
plaintiff  acceded  before  the  expiration  of  the  time  limiied 
for  that  purpose.  In  Adams  v.  Lindselly  the  Court  hdd, 
that  the  party  who  proposed  to  sell  the  goods,  could  not 
retract  after  the  offer  was  made,  although  the  acceptance 
of  the  offer  arrived  two  days  later  than  it  ought  to  have 
done,  and  the  party  who  had  made  the  offer  had  sold  the 
goods  to  a  third  person.     There,  the  sale  having  taken 
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place  before  the  offer  was  accepted,  was  a  complete  retrao^         182S. 
tation  of  the  contract.    In  Cooke  y,  Oxley^  there  was  no     ^ 
consideration  to  bind  the  defendant;  and  Lord  Kenyon  v, 

put  it  expressly  on  that  ground,  as  he  said,  '^  that,  at  the 
time  of  entering  into  the  contract,  the  engagement  was  all 
on  one  side;  that  the  other  party  was  not  bound;  and 
that  it  was  therefore  nudum  pactum;*  and  Mr.  Justice  JSai^ 
ler  said,  ''  It  is  impossible  to  support  the  declaration  in 
any  point  of  view.  The  promise  can  only  be  supported 
on  the  ground  of  a  new  contract  made  at  four  o'clock; 
but  it  is  not  stated  that  the  defendant  did  agree  at  four 
o  clock  to  the  terms  of  the  sale^  or  even  tliat  the  goods 
were  kept  till  that  time.'*  If,  therefore,  these  fiicts  had 
been  alleged  in  the  declaration  in  that  case,  and  the  plain* 
tiff  had  proved  them,  it  must  be  inferred  that  the  defend- 
ant would  have  been  held  liable  to  the  plaintiff  for  not  de- 
livering the  goods  according  to  his  proposal.  Here,  how- 
ever, there  was  a  sufficient  consideration  for  the  defen- 
dant's offer,  which  was  executory  in  the  first  instance.  He 
agreed,  upon  receiving  a  lease  for  twentyK>ne  or  thirty- 
one  years,  to  pay  the  plaintiff  a  certain  sum,  and  gave  him 
fiix  weeks  to  send  a  definitive  answer;  and  as  the  plaintiff 
accepted  the  proposal  within  that  period,  and  actually 
tendered  a  lease  according  to  the  terms  of  the  offer,  he 
was  clearly  entitled  to  recover. — With  respect  to  the  ob«- 
jection  of  the  variance  between  the  declaration  and  the 
proof,  as  to  the  nature  of  the  interest  which  the  plain-  ' 
tiff  had  in  the  premises,  it  is  altogether  without  foun- 
.datiom.  He  was  not  bound  to  have  a  complete  legal  title 
at  the  time  of  the  defendant's  proposal ;  it  is  sufficient  if 
he  obtained  it  before  the  expiration  of  the  period  allowed 
Jiim  for  the  fulfilment  of  the. contract.  The  defendant 
proposed  to  pay  a  premium  upon  receiving  a  lease  for 
.twenty-one  years,  with  the  option  of  having  the  time  ex- 
tended to  thirty-one  years.  The  defendant,  therefore, 
did  not  suppose  that  the  plaintiff  actually  bad  the  extended 
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term  at  the  time  he  made-  the  offer,  but  only  that  he  was 
iocniDoi  empowered  to  obtain  it:  and,  as  he  afterwards  did"  pro^ 
,  ^;i .'  cure  such  lease  from  his  landlord,  the  time  when  his  origi- 
nal lease  expired  was  altogether  immaterial.  Although 
the  plaintiff  has  alleged  that  he  was  possessed  of  the  resi- 
due  of  a  term  to  expire  on  the  ^th  December^  1856,  yet 
he  was  not  bound  to  prove  it  in  the  termis  Taiij.'  lii 
Carvick  v.  Blagnxve  (a),  in  covenfint  for  non-payinefit  of 
rent,  on  an  indenture,  by  the  assignee  of  the  lessor  a^^unst 
the  lessee,  the  declaration  alleged  that  the  lessor  was  jpps- 
sessed  for  the  remainder  of  a  term  of  twenty-two  year?, 
commencing  from  the  25th  December^  1797,  and  that'/ on 
the  7th  March,  181 1,  lie,  by  indenture,  demised  to  tiie  Aer 
fendant,  to  hold  from  the  SOth  December  then  last'  past. 
The  defendant  pleaded,  that  the  lessor  was  not,  at  the  time 
of  making  the  indenture,  possessed  for  the  residue  of  £iie 
said  term,  in  manner  and  form  as  the  plaintiff  had  alle^ 
in  his  declaration ;  and  Lord  Chief  Justice  DcUlas,  m  de- 
livering the  judgment  of  the  Court,  said(&):  '*'*The^- 
cond  objection  is,  that,  by  the  plea  in  question,  the  praise 
extent  of  the  term  stated  in  the  declaration,  is  put  in  issue, 
and  that  the  plaintiff's  title  would  be  defeated,  if  it  ap- 
peared  that  his  term  was  not  of  the  precise  extent  alleged 
If  that  be  so,  it  is  the  plaintiff*^  own  fault.  If  the  predsie 
term  is  materially  alleged,  the  defendant  cannot  be  pre- 
vented from  traversing  it.  But  the  Court  are  of  opioioo 
that  such  a  consequence  will  not  follow.  The  plea  puts  ki 
issue  the  substance  of  the  allegation,  which  is,  ^at  it^ 

^  * 

lessor,  being  possessed  of  a  term,  made  a  derivative  damlM 
to  the  defendant.  The  substantial  question,  therefore,  at 
the  trial  of  such  an  issue,  would  be,  whether  the  lessor  had 
a  larger  term,  out  of  which  he  could  carve  this  lesser  terin. 
It  is  wholly  immaterial  whether  it  was  a  year,  a  month,  or 
a  day  longer  than  the  derivative  term:  any  term  for  years, 

^  '  t  ....  -..  ., 

(a)4^.Moore,  303;  5.  C  1  Brod.  &  Bing.531.      (^) 4 B.  Moore, 311. 
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'  ••  Ji  .  * 
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whichleft  the  reversion  m  Iiim^  and  enabled  him  to  assign, 
would,  satisfy  the  substance  of  the  allegation  in  the  decla- 
ration.** So,  here,  it  was  sufficient  if  the  plaintiff,  at  the  ex- 
mratiqa  of  the  six  weeks,  had  that  which  he  proposed  to 
dispose  of,  viz.  a  lease  to  expire  in  1856;  and  the  latter 
part  of  tlie  allegation  may  be  rejected  as  surplusage.  At 
tl\e  time  of  the  defendant's  first  proposal,  the  plaintiff  had 
every  reason  to  belieye  that  his  landlord  would  extend  the 
term^  as  required  by  the  defendant.  He  afterwards  did 
so;  and  the  plaintiff  actually  tendered  tlie  lease  to  the 
defendant  before  the  expiration  of  the  six  weeks  within 
which  time  the  contract  was  to  be  completed^  or  a  defini- 
tive answer  given  by  him.  According,  therefore,  to  the 
doctrine  of  Lord  Kenyon^  in  Thompson  v.  Mites,  if  th^ 
plaiiitiff  had  procured  such  a  term  in  the  premises  as  to 
en^able  him  to  grant  a  lease  to  the  defendant  for  twenty- 
one  or  thirty-one  years,  at  the  option  of  the  latter,  it  was 
su^cient;  and,  on  the  25th  Aprils  the  plaintiff  was  ready 
tp  giv^  ihe  defendant  possession,  according  to  the  terms  of 
his  proposal. 

I 

liOrd  Chief  Justice  Best. — I  am'  of  opinion,  tliat  He 
n|i6nsu^  was  right  upon  both  grounds.  '  Y  ^ha&  not  follow 
tnelairgument  used  for  the  plamtiff  in  support  of  iti^  anptL^ 
cation  to  set  it  aside,  but  shall  confiiiepiyself  tb  {hVgfbund 
on.whicfa^  I  decided  at  ^*f  fy-itis.  "'oliel'eVas  a  jprpposai 
by  the  defendant,  to  take  a  lease  from  the  plaintiff  on  cer- 
^ain  te^ps,  rt«.  that  possession  should  be  given  him  on  or 
h^oT^  the  25th  July,  1825.  To  this  proposal  tbe  plains 
^lff  wa^  to  give  a  definitive  answer  within  six  weieks  froin 
the  18th  March,  1825.  Now,  T  am  of  opinion,'  that,  trsix 
we^ks  are  given  by  one  party  to  accept  an  olTer,  the  other 
has  the  same  period  to  put  an  end  to  it.  The  coritriuf^ 
must  be  mutual,  and  one  party  cannot  be  Bound  without 
the  other.  In  Cooke  v.  Oxley,  the  defendant  proposed  to 
sell  a  quantity  of  tobacco  to  the  plaintiff,  at  a  certain  price. 
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I82d.         and  the  latter  desiretl  bim  to  give  hitSn  time  to  agree  to  or 
*"'*^       dissent  from   the  proposal,  till  the  hour  of  four  m  the 

ROOTLEDOS  . 

V.  afternoon  of  the  day  on  which  the  proposal  waa  made,  to 

which  the  defendant  agreed ;  and  the  plaintiffhaving  sued 
the  defendant  for  not  delivering  the  tobacco.  Lord  Kemyon 
said :  ^'  Nothing  can  be  clearer,  than  that,  at  the  time  of 
entering  into  this  contract,  the  engagement  was  all  on  one 
aide;  the  other  party  was  not  bound;  it  was,  therefore, 
nydum  pmcium:'*  and  Mr*  Justice  BuUeir  said:  ''  It  has 
been  argued,  that  this  must  be  taken  to  be  a  coniplete  sak^ 
from  the  time  when  the  condition  was  complied  with:  but 
it  was  not  complied  with,  for  it  is  not  stated  that  the  de- 
fendant did  agree  at  four  o'clock  to  the  terma  Qf  Uie  sale, 
or  even  that  the  goods  were  kept  till  that  time.** — Tbst 
appears  to  me  to  be  the  true  principle  on  which  this  case 
must  be  decided,  and  on  which  I  acted  9XNui  Ptitu^;  be- 
cause, at  the  time  of  entering  into  the  contract^  the  engage- 
ment  was  all  on  one  side,  and  the  defendant  had  six  vedm 
to  retract  his  offer,  which  he  did  on  the  9th  April,  it  not 
having  been  at  that  time  accepted  by  the  plaiiiti£  In 
Payne  v.  Cave^  it  was  held,  that  a  bidder  at  an  auction 
might  retract  his  bidding  any  time  before  the  hammer  is 
down;  and  the  Court  there  said:  ''  The  auctHmeer  is 
the  agent  of  the  vendor,  and  the  assent  of  both  parties 
is  necessary  to  make  the  contract  binding ;  that  ia  signified 
on  the  part  of  the  seller  by  knocking  down  the  hammer, 
which  was  not  done  here  till  the  defendant  bad  retracted. 
An  auction  is  not  unaptly  called  hcus  paeniietUus.  Every 
bidding  is  nothing  more  than  an  offer  on  one  side,  which 
is  not  binding  on  the  other  side  till  it  is  assented  to^.  But, 
according  to  what  is  now  contended  for,  one  party  wooU 
be  bound  by  the  offer,  and  the  other  not;  which  can  nev^ 
be  allowed/*  We  must  not  limit  the  principle  established 
by  that  case,  to  a  party  bidding  at  an  auction,  or  be  led 
away  by  too  nice  refinements ;  but  the  ground  on  which  I  de- 
cide tliis  case^  is,  that,  until  both  parties  had  agreed  to  the 
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terms  proposed  by  the  defendant,  either  had  a  right  to  re-         \B28. 
scind  or  put  an  end  to  the  contract*     But  it  had  been  said,      ^""""^ 
that  the  cases  of  Payne  v.  Cave^  and  Cooke  v.  Oxley,  have  v. 

been  broken  in  upon  by  that  o{  Adams  v.  lAndselL  I  do  not 
dispute  the  authority  of  that  case ;  but  I  think  it  does  not  ap<- 
ply  to  the  present  There,  the  defendants  offered  to  sell  to 
the  plaintiffs  certain  goods,  receiving  an  answer  by  return 
of  post;  and,  on  its  being  insisted,  that,  until  the  answer  was 
actually  received,  there  could  be  no  binding  contract  be- 
tween the  parties,  the  Court  said,  '*  that,  if  that  were  so, 
no  contract  could  ever  be  completed  by  the  post.  For, 
if  the  defendants  were  not  bound  by  their  offer,  when  ac- 
cepted by  the  plaintiffs,  till  the  answer  was  received,  then 
the  plaintiffs  ought  not  to  be  bound  till  after  they  had  re- 
ceived the  notification  that  the  defendants  had  received 
their  answer  and  assented  to  it«  And  so  it  might  go  on  ad 
infinitum*  The  defendants  must  be  considered  in  law  as 
making,  during  every  instant  of  the  time  their  letter  was 
travelling,  the  same  identical  offer  to  the  plaintiffs,  and 
then  the  contract,  is  completed  by  the  acceptance  of  it  by 
the  latter/'  Here,  however,  if  the  defendant  must  be  con* 
sidered  as  continuing  to  make  the  offer  until  it  was  accept- 
ed by  the  plaintiff,  yet  the  latter  might  say  that  he  would 
not  accept  it  at  any  time  within  six  weeks  from  the  day  of 
the  first  proposal.  If  a  case  were  to  arise,  in  which  the 
question  might  be  directly  brought  before  us,  it  might  be 
perhaps  necessary  to  consider  the  decision  of  the  Court  in 
Adams  v.  lAndseU;  but  I  cannot  admit,  that,  where  a  man 
says  he  will  sell  goods  on  certain  terms,  receiving  an  an^ 
swer  by  return  of  post,  he  is  bound  by  such  offer  if  the 
letter  do  not  come  to  hand  in  due  course,  either  through 
the  default  of  the  parties,  or  the  negligence  of  the  postman. 
In  Adams  y.  Lindsetty  however,  the  defendants'  letter  con* 
taining  the  proposal  was  misdirected  by  them ;  and  the  Court 
there  said :  that,  as  to  the  delay  in  the  plaintiffs*  notifying 
the  acceptance  of  the  letter,  it  arose  entirely  from  the  mis- 
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1828.         take  of  the  defendants,  and  that  it,  therefore,  must  be  laken, 

as  against  them,  that  the  plaintiffs'  answer  was  received  in 

course  of  post;  and  the  Court  decided  on  that  ground;  so 

that  it  is  now  unnecessary  to  touch  that  decision.     But,  in 

this  case,  the  defendant  himself  repudiated  the  contract 

on  the  9th  April,  at  a  time  when  it  was  not  completed  or 

accepted  by  the  plaintiff^,  and  before  the  expiration  of  the 

•iz  weeks:  and  he  could  not  afterwards  call  upon  tW 

plaintiff^  to  enforce  it.    With  respect  to  the  question  of 

variance,  I  am  of  opinion,  that  none  of  the  counts  of  the 

declaration  were  proved.     It  was  alleged,  in  the  first  and 

third,  that  the  plaintifi**s  term  was  to  expire  on  the  Soth 

December f  1856;  and,  in  the  second,  that  he  was  entitled 

to  a  term  of  thirty-two  years,  under  a  contract  between 

him  and   Herman,  who  was  authorized   in   that  bf^|liaM 

whereas,  he  had  only  a  term  of  twelve  years  at  the  time  of 

the  proposal;  and,  although  it  was  not  necessary  tbat  tlis 

plaintiff  should  have  the  precise  interest  stated,  or  aVer  d) 

particular  day  when  his  term  would  expire ;  yetj  he  f hoi 

at  least  have  shewn  that  he  h^d  such  a  species  of  intereist  m 

the  premises  as  would  haye  enabled  him  to  perform  his 

eontract  according  to  the  terms  agreed  on.     This,  tfaerer 

fore,  was  not  a  variance  in  form,  but  in  substance.     There 

was  no  contract  for  thirty-two  years  between  the  plaintiff 

and  Herman,  as  stated  in  the  second  count;  and,  even  ^ 

there  had  been  such  a  contract,  in  order  to  be  valid,  it 

must  have  been  in  writing;  but  not  even  a  parol  contract 

to  that  effect  was  proved.     I  am,  therefore,  of.  opinion^ 

that,  on  both  these  grounds,  this  rule  must  be  discharge 

Mr.  Justice  Burrough  (a). — All  the  counts  in  thededara- 
tion  are  framed  on  the  supposition  of  the  plaintiff^s  having 
an  existing  interest  in  the  premises,  to  expire  at  a  certain 
period ;  and  he  altogether  failed  in  proving  that  he  had  such 

(«)  Mr.  Justice  Park  wot  sbsent  at  (jhambeis. 
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4d  interest.    I  ain«  therefore^  of  opinioDj  that  the  Tamnce        1828. 
u  ratal.  rputlbdob 

Mr.  Justice  Gaselbe. — If  this  case  had  rested  wholly 
ikk  the  first  point,  I  should  have  wished  for  time  to  con- 
flider,  as  the  authorities  to  which  we  have  been  referred 
appear  to  be  contradictory ;  but  I  am  clearly  of  opinion 
t&kt  the  objection  as  to  the  variance  is  well  founded. 

Rule  discharged. . 


DiTCHAM  V.  ChIVIS.  .  Mm^Ut^! 

X  xilS  was  an  action  against  the  defend  ant|  the  proprie-  in  an  acdoo  on 
tcur  of  a  stage-coach,  for  not  safely  conveying  the  plaintiff  ^  ^liSor  ^ 
£rom  London  to  Blackheath.     The  declaration  stated.  ;  »tag«-coach, 

^,.  ^  '   for  an  ii^ury 

fnat  the  defendant,  before  and  at  the  time  of  committing  ttuuined  by  a 
file  grievance  thereinafter  next  mentioned^  was  owner  and  S^danukni  alt 
proprietor  of  a  common  stage-coach  for  the  carriage  and  ^^^|a]^^ 
conveyance  of  passengers  from  London  to  Biacikeatkt  &r  ^  ^^^^  of* 
hire  and  reward  to  him,  the  defendanti  in  that  behalf}  the  conTeyance 
ind  that,  he  being  such  owner  and  proprietor,  theretofore,  ^l^LondMto 
to  wit,  on  the  1st  August,   1827,  at  London  aforesaid,  ^JJf^^J 
itie  plaintiff,  at  the  special  instance  and  requeat  of  the  do^  had  agr0§d  to 
fendant,  agreed  to  become  an  outside  passenger  on  the  said  tenger,  an?that 
coach,  to  be  safely  and  securely  carried  and  conveyed  from  ^dMwrftore- 
Zjondon  aforesaid  to  Blackheath  aforesaid,  for  certain  fare  cei^«  herastucfa 
and  reward  to  the  defendant  in  that  behalf,  and  the  de-  be  carried  from 
fendant  then  and  there  agreed  to  receive  the  plaintiff  jBs  S^mT  aiS'**' 
such  outside  passenger;  and  thereupon  it  became  and  waa-  ^^^  ^*^ 
bis  duty  to  use  due  and  proper  care  that  the  plaintiff  abould^. "  London  to 
be  safely  and  securely  carried  and  conveyejd  by  and  upon  were  ^nted  on 

the  coach-door; 

that  the  coach 
waa  licented  to  run  iVom  Charing-  Crots  only ;  and  that  the  plaiiitiff  was  taken  up  at  the  Ekphant  and 
Cattle  in  St.  George* sFkldtc-^Held,  that,  aa  Channg-Crots  and  St,' George* t  Fields  nn  both  in  conu- 
mon  parlance  ilyled  ** London"  the  ▼ariance  wai immaterialj  and  the  alwgatioB  lufiideiitly  proved. 

VOL.  I.  C  C  C 
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1828.         the  said  stage-coach,  from  London  aforesaid  to  Blackheath 

DiTCHAM       aforesaid;  yet  the  defendant,  not  regarding  his  duty  in 

»•  that  behalf,  did  not  use  due   and  proper  care  that  the 

C  H I VI 9  *  i^ 

plaintiff  should  be  safely  and  securely  carried,  &c.,  from 
London  to  Blackheath^  but  wholly  neglected  so  to  do,  and 
drove,  and  suffered  and  permitted  the  horses  attached 
and  fastened  to  the  said  stage-coach  to  draw  and  moTe, 
the  said  coach  whilst  the  plaintiff  was  in  the  act  of  ascend- 
ing and  getting  upon  the  said  coach  to  take  her  place  as 
such  outside  passenger ;  by  means  whereof  the  plaintiff 
was  thrown  with  great  force  and  violence  off  and  from  the 
hind  part  of  the  coach  on  which  she  was  resting  or  stand- 
ing, and  cast  and  thrown  upon  the  ground,  and  thereby 
became  so  greatly  bruised,  wounded,  and  injured,  that  she 
was  forced  and  obUged  to  pay  a  large  sum  of  money  in  en- 
deavouring to  be  cured,  &c.  &c.  The  defendant  pleaded 
the  general  issue. 

At  the  trial,  before  Mr.  Justice  Park,  at  Guildhall,  at 
the  Sittings  after  last  Michaelmas  Tentiy  it  appeared,  that, 
on  the  1st  August,  1827,  the  plaintiff,  a  poor  and  aged 
woman,  was  in  the  act  of  getting  upon  the  hind  part  of  the 
defendant's  coach,  at  the  Elephant  and  Castle,  in  Si. 
George's  Fields;  that  a  person  attending  the  coach  was 
assisting  her  to  get  upon  it,  when  the  coachman  drove  on, 
in  consequence  of  which  the  plaintiff  fell  off  and  received 
a  severe  injury  in  her  knee;  that  the  coach  was  licensed  to 
carry  passengers  for  hire,  between  Charing-  Cross,  in  the  city 
of  Westminster ,  and  Blackheath,  being  a  distance  o{  seven 
miles;  that  the  words  "  London'  and  *^ Blackheath''  were 
painted  on  the  pannels;  and  that  the  cgach  invariably  went 
from  Charing'Cross,  and  not  from  the  city  of  London; 
though  by  going  through  a  part  of  the  latter,  viz*  through 
Fleet-street,  and  over  Blackfriars-bridge,  the  defendant 
would  not  exceed  the  limits  of  his  Ucense ;  but  that,  if  the 
coach  went  beyond  the  licensed  number  of  miles,  he  would 
be  liable  to  a  penalty.     It  was  objected,  that,  as  the  plain- 
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tiff  became  a  passenger  at  the  Elephant  and  Castle,  the  al-         1828. 
legation  in  the  declaration,  that  she  had  agreed  to  become       ^^^  ^^^ 
a  passenger  to  be  carried  from  London  to  Blackheath  was  v. 

Cuivis 

not  proved;  and  that  the  allegation  that  the  defendant  was 
the  owner  of  a  coach  for  the  conveyance  of  passengers 
from  London  to  Blackheath,  was  not  supported  by  proof 
that  the  defendant's  coach  was  licensed  to  run  from  West- 
minster  to   Blackheath,      The   learned   Judge   thought, 
that,   as  Westminster  is  in  common  parlance  styled  Lon- 
don, and  as  the  coach  was  held  out  to  the  world  as  run- 
ning from  London  to  Blackheath,  and  passengers,  whether 
taken  up  at  Charing-Cross  or  the  Elephant  and  Castle, 
paid  the  fare  for  the  whole  distance,  the  evidence  was 
sufficient  to  support  the  declaration;  and  he   left   it  to 
the  Jury  to  say,  whether  the  defendant's  coachman  had 
acted  improperly  and  negligently,  in  driving  off  at   the 
Elephant  and  Castle  without  first  inquiring  whether  all 
was  safe.     The  Jury  found  that  he  had,  and  accordingly 
returned  a  verdict  for  the  plaintiff— damages  70/.    Leave 
having  been  reserved  to  the  defendant  to  move  to  set  aside 
this  verdict,  and  that  a  nonsuit  might  be  entered,  in  case 
the  Court  should  be  of  opinion  that  the  objections  taken 
at  the  trial  were  well  founded — 

Mr.  Serjeant  Taddy,  in  the  last  Term,  obtained  a  rule 
nisi,  against  which — 

* 

IVIr.  Serjeant  Wilde  now  shewed  cause.  The  allegation 
in  the  declaration,  that  the  plaintiff  had  agreed  to  become 
a  passenger  by  the  defendant's  coach,  and  that  the  de- 
fendant had  agreed  to  receive  her  as  such,  was  fully  sup- 
ported by  the  evidence.  The  gist  of  the  action  was,  the  not 
causing  the  plaintiff  to  be  conveyed  with  safety,  and  the  in- 
jury inflicted  on  her  through  the  defendant's  carelessness. 
The  coach  was  licensed  to  run  a  certain  and  limited  distance, 
and  from  and  to  certain  places,  mz.  from  Charing-Cross 

c  c  c  2 
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1828.  to  Blackheath.  The  words  <*  L(^hd<m  to  Blaekk^€M^ 
however^  were  painted  on  the  coatih.  Which  held  out  1)6 tb^ 
world  an  agreement  that  it  should  run  from  and  f o  lii06^ 
places.  The  contract,  therefore,  was  correctly  stlrfrf  in 
the  declaration,  which  did  not  require  the-same'  j>rMkion 
and  accuracy  that  might  have  been  iiee^ssai^r^  bftd  this 
mere  breach  of  contract  formed  the  foui^atibn  ^-tixe  ad^ 
tion.  The  fact  of  the  plaintiflTs  havfalg  dnlyf^OMtraoteil 
with  the  defendant  to  be  carried  fibm  fb^  'Blepkmd'  Ofid 
Castle,  which  is  neither  within  London  lAar  WeiimiimM'l 
but  at  a  considerable  distance  from  both^  is  peife6€lyiii»^ 
material,  the  fare  being  to  be  paid  as  for  the  whold  |<Mi#^ 
ney.  In  Burbige  v.  Jaies  (a),  which  was  an  aotioni  oli^tMe 
case  fbr  raising  the  footpath  on  each  side  of  th^  pldinlifftl 
house,  the  declaration  stated^  that  the  plaintiff  was  poa^ 
sessed  of  a  messuage  ^*  at  Sheemess,  in  the  counQr  of  JEMliT 
and,  at  the  trial,  it  was  proved  that  the  house  wife  sitiuite 
in  the  parish  of  MinHer,  which  is  coHt^uous  to  Skeefieu^ 
b^t  not  Actually  within  it,  th^Migk'both  pkees  U8iia%  go 
by  the  nam^  of'  Sheerneissi  ^iA^^G&olit  thought^utha^ 
ak  the  house  Wastiot  stafe^  tb'bi^  m^th^  parUh^  JgUkgen^ 
nkssy  it  was  weTI  i^du^/'sthc^it'lip^ared  to  be  withiki^tfae 
district  of  She&me^s.  \ii'Prifk^y^'4Bray  (A),  in  n  actioa 
on  an  agfeemeht  I^M  "ffi^'  dirfendatft  would  ^ooure>  the 
plaintiff  a  booth  at  ti  h^its^MrM^  M>  Bmnel  CoNsmM^rtlie 
declaration  stated;  that,  th^re  bemg  to  be  had  »ceMain 
entertainment  of  horse-racing  upoki  Bdmei  OmAhmum^-^iii 
the  county  of  Middlesex^  it  was  agreed,  &c.,  and^  at  the 
trial,  it  was  proved,  that  the  whole  of  Bam&i  CawSliiaiAras 
in  the  county  of  Hertford;  ahd  an  objection  wa»  lherea|wp 
taken,  on  the  ground  of  variance:  but  Lord  Mam^ld^Ui 
a  motion  for  a  new  trial,  said,  that  the  gist  of  tke  q^vet- 
ment  was,  the  procuring  the  booth  upon  Bamet  Cottaudl; 
that  it  was  perfectly  inonaterial  whether  Bamet  Commsn 

(a)  1  Bps  &  Pul.  225.  {h)  4  Yerm  Hep.  ^1,  n. 
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Wote  an  Middlesex  oi  not,  and,  therefore,  that  those  words         1828. 
k»  t2ie  deolaration  might  be  rejected.      In  Drewry  v. 
Tm$$  (a),  proof  that  the  defendant's  boat  ran  down  the 
plainJiiff's  in  tbaHaff^aj/Reacht  in  the  Thames,  was  held 
to  support  ^n  allegation  that  the  boat  was  run  down  in  the 
Thames^  newr  the  Hd^^way  Reach;  and  Mr.  Justice  Buller 
there  aaid:  **  ThiA  ia  an  action  upon  the  case  for  misfeas- 
tnoei  which  ia  traository  hi  its  nature^  and,  therefore,  the 
lAlyectian  ought  not  to  prevail.'*    So,  here,  the  gist  of 
^e  action  was,  the  misfeasance  or  negligence  of  the  de- 
ftndaat,  in  not  carrying  die  plaintiff  with  due  care;  and 
i^  m  {)effectly  immaterial  whether  she  had  got  on  the  coach 
Atfthe  place  from  which  it  started,  or  at  a  short  distance 
Sttmi  It.    In  The  Mersey  and  Irwell  Navigation  v.  Doug- 
ltts(i^  it  was  held,  that  it  was  not  necessary,  in  an  action  for 
divetting  the  water  of  a  navigation,  to  give  a  local  descrip* 
4ion :  to  ihe  nuisance.    There,  the  river  IrtoeU  was  stated 
jo  the  declaration  to  be  at  PresMmf  and  tjhe  plaintiff  faUec} 
OI  prtiviBg  thai  the  river  was  at  JPreston.    So,  here,  tb^ 
declaration  would  have  been  suffipient,  if  the  plaintiff  had 
mei^ly  alleged  that  the  defenda^tj  as  the  owner  of  the 
«iaeh,;bad  accepted  the  p^intj^tabe  conveyed  as  an  out- 
aide  passenger,  to  wit, .  at  l^mdon,  to  be  carried  from 
Ihence  t^BlackkeathiM^i^CQiv^oxi  acceptation,. Zonefo^ 
iff  not  lo  be  anderstood  as  meaning  only  the  city,  but  ex- 

i 

itend»  to  the  jieighbourhoodj^  or  those  parts  which  ace 
generally  called  London. 

oil:  t,.   ,■ 

a  ( :  'Mn  Serjeant  Taddy,  and  Mr*  Serjeant  Andrews,  in  sup- 
rport  of  the  rule — It  is  unnecessarily  stated  in  the  declara- 
itiobi  that  the  plaintiff  agreed  to  become  an  outside  pas- 
-aeiiger  on  the  defendant's  coach,  to  be  safely  carried  from 
\Iandon  to  BlaeiieaiAy  and  that  the  defendant  agreed  to 
'veoeive  her  as  such;     That  allegation,  therefore,  should 


ia)  4  Temi  Rep.  658.  {b)  2  East,  497- 
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1828.  have  been  proved  as  laid.  It  is  requisite  that  the  rules 
of  laWy  as  to  variance,  in  cases  of  this  description,  should 
be  strictly  adhered  to.  In  Bristow  y.  Wright  (a),  which 
was  an  action  on  the  case  against  the  sheriff,  for  taking 
goods  without  leaving  a  year's  rent,  the  plaintiff  set 
forth  the  particulars  of  the  demise  in  his  declaration,  and 
not  having  proved  them  as  set  forth,  was  nonsuited,  al- 
though the  allegation  was  unnecessary.  In  Frith  v.  Gray, 
the  contract  on  which  the  action  was  founded,  was,  to 
procure  the  plaintiff  a  booth  on  Bamet  Common,  and  it 
was  therefore  immaterial  where  that  common  was  situate. 
But  here,  the  whole  of  the  contract  was  stated  in  the  de- 
claration, and  no  part  of  it  could  be  rejected  as  surplusage. 
In  Drewry  v.  Twiss,  the  gist  of  the  action  was  the  run- 
ning down  the  plaintiff's  boat ;  and  the  defendant  could 
not  be  misled  by  the  allegation,  whether  the  accident  hap- 
pened in  the  Half -way  Reach,  or  near  it.  In  Bwbige  v. 
Jakes,  both  the  places  in  question  usually  went  by  the 
general  name  of  Sheemess.  That,  therefore,  was  the  po- 
pular and  accepted  name.  In  that  case,  it  was  observed, 
that,  although  Westminster  is  usually  called  London,  yet 
that  it  was  not  sufficient  so  to  lay  it  in  pleading;  to  which 
the  Court  seems  to  have  assented.  Here,  the  defendant's 
duty  arose  out  of  his  contract  to  convey,  which  was  entire; 
and,  as  the  declaration  was  encumbered  with  an  allegation 
which  the  plaintiff  could  not  prove,  she  ought  to  have 
been  nonsuited.  The  Elephant  and  Castle,  whence  the 
plaintiff  was  to  become  a  passenger  on  the  defendant's 
coach,  is  situate  in  St,  George*s  Fields,  which  forms  no 
part  of  London.  There  had  been  no  previous  contract 
between  the  parties.  No  place  was  booked  at  the  office 
from  which  the  coach  set  out.  The  plaintiff  was  a  mere 
accidental  passenger,  waiting  at  the  Elephant  and  Castle, 
to  be  carried  from  thence  to  Blackheath.     There  could 

{a)  2  Doug.  665;  S.  C.  1  Term  Rep.  235,  n. 
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not,  therefore,  be  any  implied  agreement  by  the  defend-         1B29. 
ant,  to  carry  her  from  London  to  Blackhealk. 

Lord  Chief  Justice  Best. — I  have  always  entertained  a 
strong  prejudice  against  objections  on  the  ground  of  vari- 
ance  between  contracts  as  laid  in  the  declaration,  and 
those  proved  at  the  trial ;  but,  although  I  am  most  anx- 
ious not  to  yield  to  them,  yet  when  they  are  consistent 
with  law,  notwithstanding  that  a  party  suffers  by  a  mere 
technical  objection,  we  are  bound  to  allow  them.  I  see, 
however,  enough  here  to  reUeve  the  plaintiff  from  the  ob- 
jections that  have  been  raised  against  her  right  to  recover 
from  the  defendant  for  the  injury  she  has  sustained.  The 
plaintiff,  by  using  the  word  London  in  the  declaration,  did 
not  mean  the  City  of  London,  but  that  which  is  usually 
called  London.  The  defendant  himself  has  never  per- 
formed his  contract,  if  London  were  to  be  confined  to  the 
Citi/  only;  as  it  was  proved  that  he  never  went  from  the 
Citt/f  but  always  from  Charing-Cross,  although  the  words 
*'  London  to  Blackheath*'  were  painted  on  the  doors  of  his 
coach.  He  did  not  mean  to  confine  himself  to  the  convey- 
ance of  passengers  from  the  City  of  London,  but  ta  con- 
vey them  from  some  place  which,  in  common  parlance,  is 
called  London.  Westminster  is,  in  common  acceptation, 
London;  although,  strictly  speaking,  the  two  places  are 
distinct,  each  having  its  separate  jurisdiction  and  magis- 
trates. So,  St  George's  Fields,  for  all  ordinary  purposes, 
is  a  part  which  may  be  included  in  the  general  term  Lon- 
don. In  the  case  of  service  of  process,  in  order  to  set  aside 
the  service  of  a  writ  in  a  wrong  county,  there  must  be  a  po- 
sitive affidavit,  shewing  that  there  could  be  no  dispute  as 
to  the  boundaries  (a) ;  and  here  the  contract  was,  a  con- 
tract to  carry  from  a  certain  place,  which  the  parties  un- 
derstood to  be  London.     In  Burbige  v.  Jakes,  the  decla- 

(a)  See v.  Walters,  I  Chit.  14. 


1.  '.. 


« f 


ration  sta  cd>,that  phe^^la^^t^yt^^  ffl»WPiW>^- 

at  'jJ^^jru^M,  in  tl^e  coivity,pi[^£i^^.^|^^^      i|^^;j^M»,it[iif 
was  proved  that  tlie  hou^ie  y^a.8itj^tp,,fi^ijt^'Bw4liioli!» 
Minster,  which  is  contiguous  to  i$A^|m|^af|  ]!?fUj^^?(^*P4>^  vj 
chial,  though  both  places  U9U4%  yi^^qV'  ^McfiMRf?  (^^'^ 
Sheerness;  and^  on  a  motion  to  ^^^e,jt.^fi4if)t4i(fl^'ifc^il' 
plaintiff*,  on  the  ground  of  ja  ya^^jKif  itl^ti^E^^v'ti^^^etiihi 
ration  and  evidence^  the  C9ur(^,^ec^ipfriPBwi?Py/that»A9:  ^ 
the  house  was  not  stated,  to  lif^i^fif^jfq^fgk  oC^^'AromiMy  i ' 
it  was  well  enough^  since  it  afpejMre^  ^^  ^|tbip,l|ii^  dis^.,..!/ 
irict  of  Sheerness.    $o,  faere^the  decl|urat|pfi4i4.lM)ltaM  ^ 
that  the  defendant's  coach  ran  from  thefnofwii  qfSLMp^ 
le-bow,  in  the  ward  qf  Cheap f  but  firom  I^mdanisgaMnir 
ly.    That  casCi  therefore,  is  an  author!^  ^  aheWj  ,thattb6 
plaintiff  has  correctly  described  the  con^cact  as.  bcj^g-* 
contract  to  carry  her  from  Lfmdonf-^Cliarittg'^Chm  h^n 

A. 

within  the  ambit  or  district  of  that  which|  in  common  par- 
lance, k  cadlad  Lattdoi. 

Mr.  Justije  Park. — I  am  hafJfy^that  the  Court  is  justi- 
fied in  over-ruling  these  objections,  as  the  plaintiff  cer» 
tainly  sustained  a  verv  serious  inJLury,  through  tl^  mis- 
^^nduct  of  theJfWfifiattlVfe^WU^.  ' 

Mr^  JfusUce .GLyi^l,EK(49)»r^IiAilM^  itk  ^'- 

declavatipn;,  to  see  wh/^thear  the  aUegalbnoasrfiicAi  tfa^otK*'  '*- 
jections  have  been  raised^. can  be  considered  an  immatei&l^^  *  - 
allfsgation;  and  I  cannot  so  deem  it:  but,  on  tfaeJgtxMDi^  ■ 
staled  by  my  Lord  Chief  Justioei  I  think  the  TerActtrnqr-  '' 
be  supported.  The  defendant  hei^r  eiiteftafaleA  ml  -' 
idea  thfU  his  contract  was,  to  convey  passengers  fironi^ZJMH' 
don  to  Blackheath^  and  firom  tbenee  back  -  to  Lamdhni 
for  it  was  proved  that  his  coach  never  went  lte<>ug(i  Att^ 
city.    What,  therefore,  would  he  say,  if,  when  his  paasen* 

{a)  Mr.  Justice  Burrough  was  absent  at  chambers. 


A    \ji  / 


it.' 


I  \ 


f  DitcbaM 


Chitii. 


geW«Mf>«M%fCJlbl^  refuse  to  pay 

iiiita,iM^s#h^  iif^uia'6onteytheiki  to  London  ?  Would  he  or- 
d^hli^'biMuclM^  to  drhne  them  on  t6  the  city ?— Certain*  ""v. 
ly  tidii^i  l^&ciiitt^  Bui^geyr/Jaies  appears  to  me  to 
beUto^dfoifVly  iU  point.  There,  the  house  described  in 
th^dhsdliKih-ali^  tb  bd  in  Sheeme9s;y9aB  proved  to  be  in  the 
TpanJti^hf'jiliHHet,  which  was  contiguous  to  Sheemessf 
bulv  a^4tw^' within  the  dUtrtd  of  Sheemess,  the  Court 
held  tiMitie'Wto  {Sufficient  to  support  the  arerment  that  it 
was'^il  SkeMneki.  So»  here«  the  Elephani  and  Cattle  is 
within^thfe^amlRt  6f  Zoiultm.  It  is  merely  a  house  of  call. 
If  the  plaihtiff  had  been  taken  up  at  New  Cross,  or  at 
Defi^^d,  tht  ease  might  have  been  different,  as,  in  all 
protebiUty,  shl^  woild  not  then  have  bieen  required  to  pay 
the^saaiie'fare  as  sne  Would  on  being  taken  up  at  Charing- 
Cros^i^  mt^^ Elephant  and  Castle. 

Rule  disehaorged 


M 


IC^OTHEROILL  V.  WALTON  aud  EpNlM^U«       ,  .  •  r.    m  '  j^g^^l/^ 

A  RULE  was  obtained  by  Mr.  Serjeant  Lati'e^^  in  the  A  defendant  in 
last  ^fraii  <e8lUiig.o4  the  aidiiiiiistnrtrik'aild  die  assignees  ea.  m.  iamed * 
of  th^j.pWntiff,  who  had  become  banfcrtipt,  and  afterwai^di  ^^^^^S| 
diedlHitestatei  to  shew  cause  why  the  defendant  Rbndedu^^^^^v?^^^^ 
shoujdt AOt.be  discharged  out  of  the  custody  of  the  Mat*  liiepiaintiffhad 
8hal,^;to  ibe  executioD  which  had  been  sued  out  against  nipt  uid  died 
him  \sf^  t)be  plaintiff.    The  motion  was  founded  on  an  affl-  Jj^^,^** 
dayitJf^SKtUmdeaUfWbietx  stated,  that,  by  a  charter-party,  W  widow  (who 
dated ., the, ^thA'ao^viior,  1816>  and  made  between  the  both  ditcUimed 
phdntift  ^as  ship's  liusband  of  the  ship  ERi^ab^h,  then  t/,JSJ*in  tt- 

.,^  .•  '      *        m*^  awarded, 

'*         *  or  in  the  fulitject 

matter  of  the  nut ;  but  it  did  not  appear  that  either  of  them  had  actually  assented  to  the  discha^ : 
— The  Court  refused  to  interpose,  the  legal  right  to  discharge  him  being  in  the  administratrix. 


Walton. 
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1628.         lying  at  Havre  de  Grace,  of  the  one  part,  and  the  de- 
„'     "     '       fendants,  of  the  other  part,  the  plaintiff  covenanted  to 
V.  take  on  board  six  pipes  of  brandy,  at  Havre,  and  to  pro- 

ceed therewith  to  Terciera,  and  there  take  on  board  a 
full  cargo  of  fruit  in  boxes,  or  other  goods,  as  the  defend- 
ants (the  freighters)  might  think  fit  to  send  alongside, 
and  from  thence  to  proceed  to  London;  and  that,  in  con- 
sideration of  the  completion  of  the  voyage,  the  defendants 
agreed  to  pay  the  plaintiff  freight,  for  the  fruit,  on  cei^ 
tain  terms  in  the  charter-party  specified,  and  on  the  bran- 
dy, at  a  certain  rate  therein  also  stipulated;  and  they  gua- 
ranteed the  ship  a  full  cargo  home ;  that,  on  the  faith  of 
the  contract  in  the  charter-party,  the  defendant,  WalioMt 
proceeded  to  Terciera,  and  there  contracted  for  a  quan- 
tity of  fruit,  for  which  the  merchants  there  agreed  to  re- 
ceive the  six  pipes  of  brandy  in  barter ;  that  WcUiom  re- 
mained at  Terciera,  ready  to  ship,  until  the  l^th  April, 
1817,  when  he  received  a  letter  from  the  master,  stating 
that  the  ship  was  arrived,  and  at  an  anchorage  for  the  de- 
livery of  her  ballast  and  reception  of  cargo,  agreeably  to 
the  charter-party;    that  Walton  wrote  to  the   master  in 
reply,  stating  that  as  soon  as  the  brandy  was  delivered, 
he  was  prepared  to  give  a  full  cargo ;  but  that,  the  plain- 
tiff having  neglected  to  purchase  or  ship  the  brandy,  the 
merchants  with  whom  the  defendants  had  contracted  for 
the  supply  of  the  fruit,  refused  to  furnish  it ;  and  that,  in 
consequence  of  the  non-arrival  of  the  brandy,  the  defend- 
ants were  unable  to  procure  any  other  fruit  or  cargo  in 
the  place  thereof;  that,  the  ship  having  returned  to  Eng- 
land  in  1817,  the  defendants  commenced  an  action  against 
tlie  plaintiff,  for  the  loss  they  had  sustained  by  the  breadi 
of  his  covenants  in  the  charter-party ;  that,  proceedings 
in  equity  being  advised,  a  commission  was  issued  to  ex- 
amine witnesses  at  Terciera)  and  that,  great  delay  having 
taken  place  in  the  execution  and  return  thereof,  the  a^ 
tion  was  never  decided,  but  that  the  same  was  pending  up 


Walton. 
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to  the  time  of  the  decease  of  the  plaintiff^  which  happen-         1828. 
ed  in  March.  1827;    that,  shortly  after  the  commence-    „^''^'' 

•^     .  FOTHERQILL 

ment  of  the  defendants'  action  against  the  plaintiff,  the  v. 

present  suit  was  commenced  upon  the  charter-party, 
against  the  defendants,  in  the  name  of  the'plaintiff,  for  the 
freight  of  the  vessel;  and  that  judgment  was  given  against 
them,  after  argument  on  demurrer  to  the  declaration  (a), 
on  which  a  writ  of  inquiry  was  executed,  and  the  damages 
and  costs  assessed  at  418/.  8^.,  for  which  sum  the  defend- 
ant Rondeau  was,  in  Afay,  1820,  taken  in  execution  on  a 
writ  oi  capias  ad  satisfaciendum,  directed  to  the  sheriff  of 
Surrey^  in  whose  custody  he  remained  until  the  13th  «/a- 
nuartff  1825,  when  he  was  removed  by  a  writ  of  fuibeas 
corpus  to  the  custody  of  the  Marshal  of  the  King's  Bench, 
where  he  has  ever  since  been  confined ;  that  the  defend- 
ant  Rondeau  had  since  discovered  that  the  plaintiff  had 
no  interest  whatever  in  the  charter-party,  or  in  this  ac- 
tion.; but  that  the  owners  of  the  vessel,  and  the  parties 
really  interested,  were  Messrs.  Attwood  and  others,  and 
that  the  plaintiff,  under  their  directions,  sent  private  in- 
structions to  the  master  of  the  vessel,  whilst  at  Havre, 
not  to  buy  the  brandy ;  and  that,  in  consequence  of  its  non- 
delivery, the  contracts  for  the  fruit  became  forfeited, 
whereby  the  defendants  sustained  a  great  loss;  that  a 
commission  of  bankrupt  was  issued  against  the  plaintiff, 
in  March,  1822,  and  that,  on  his  last  examination,  he  ad- 
mitted that  he  had  not  any  interest  in  the  charter-party 
or  vessel,  or  in  the  freight,  or  in  the  damages  recovered 
in  this  action,  and  that  he  was  indemnified  by  Messrs* 
Attwood  and  others,  the  owners  of  the  vessel;  that  the 
plaintiff's  name  was  made  use  of  for  mere  form,  and  that 

(a)  See  Fothergill  v.  Walton,  2  ckra  was  an  independent  cove- 

B.  Moore,  630,  where  the  Court  'nant,  and  not  a. condition  prece- 

gave  judgment  for  the  plaintiff,  dent,  as  it  went  only  to  a  part  of 

on  the  ground  that  the  covenant  the  connderation  of  the  contract. 
by  him  to  take  the  brandy  to  Ter. 


'  '  CAsis'^N '^AS^^y  ^&i\'^   ■  ' 

he,  in  his  life-time,  tiauib  ngreited  khe' ttirpriMa^rif 
the  defead&nt  Bondeait,  and  expressed  Ub  re^!nWb' 
liberate  him,  but  that  he  lisd  not  fbe  vbeaxia  of  iib  VUi^l;' 
that  the  plaintiff  died  intestate,  and  that '  l^tbt^' of  HA^ 
ministration  had'been  granted  to' his '#i()0W,Wh6','  i^^^W 
as  the  assignees  under  the  pIaui^^s''(!db:JtAbs7iMif,  UiKliW- 
ed  all  nght,  title,  clum,  or  interest,  in  the  charter-party, 
or  to  the  damages  recovered  in  this  aciGonj''di!Mt'nid^ae- 
fendants  were,  and  tiad  been  it  aU'^lmei';  r^sAyimSkiil- 
^e  plaintiff,  or  the  owners  of  the  vessel,  d^^clft  Iti  MUmttlt 
for  the  damages  recovered  hi  this'  action,  "agt^nM'-ibti-fltf' 
^igges  they  had  sustained ;  that  the  defendant  AoWdMb 
had  been  confined  in  prison  In  this  actl&n,'(i^^t^'i8^ 
May,  1820,  to  the  present  time,  being  a  pertoa '«f  d^My 
eigiU  years ;  that  he  was  tewniy-aix  yean  'KX^a^^^mA 
bad  been  nearly  ruined  in  consequence  of  t%e '  itUtfrS'pAr' 
cpediogs  having  been  taken  against  luiB.  ' '"  -'"' '" 

Under  these  circumstances,  the  learafeffSte^jfeia'tefcli 
mitted'tfaat  Rondeau  was  entitled  to  hiB 'di&ctliygb,^^ttl 
pifintiff,  in  hia  life-time,  had  ncknowledgticl'tlliat'W'llil 
no  interest  in  the  charter-party,  or  idth^  dStariifes  *(«»'■ 
vered  m  the  action ;  but  that  he  was  foddmiiiflM'byilrt 
owners  of  the  vessel.  He,  therefore,  ^oeA  the  'tKfbMliHI 
as  a  mere  tr^istee^  and,  as  the  assignees  and  the  adnd- 
nistratrix,  have,  since  his  hanarupt^y  And'  j^&thj  ^fiscEofim- 
edall  interest  in  the  charier-^arty,  br  lii''^^''fi:i)Aiiga 
recovered  in  the  action,  there  can  be' hd''^rfetferWi^W 
detaining  the  defendant  any  longer  Iii'  ciistbay.'^'^rii 
iroughton  V.  Martin  (a),  the  Court  diseb^j;^  -'6iff  of  ^ 
tpdy  a  defendant  who  bad  been  m  executlbh  a^  ^SHiSaS^ 
8  plaintiff  some  time  since  deceased,  do  wilt  bdif^t^ 
proved,  nor  any  administraljon  granted,  ab'd  tBe'Slec^ 
ed's  family  having,  on  notice  of  a  motion  for  tH^  91lbhi^ 
of  the  liefendant,  declined  to  interfere. '  Soi  iii  Park  ~~ ' 


(a)  I  Bos.  &  Pui.  176. 


I.  :  *-i.roH 


j^^,fct^;^),,t^fi  Court  discharged  a  defendant  froin  exe-. 
C)^i{>l^^ipon|J^9,after  the  plaind^B  death,  it  appearing 
tlu^j^e  iQe^t  g{}an  di^  not  intend  to  take  out  adminiBtra- 
tifff,\^J^^bifTe,  aB  ,tbe  administratrix  has  discl^med  all' 
iff^gre^  ID  tiye  flL9ljp]],  it  must  be  considered  in  the  same 
Ug^l^  ^  «^f,h«d  not  adioinisteped. 

''n(.';.i.,.,,.,(        ,ii      ..... 

.  ^ffi.Tf,^e^^^efjit  fViidg  now  sbewed  cause. — Although  the 
t^ii^ffpifi^ttvt^  and  the  assignees  of  the  plaintiff,  have  dis- 
sj^ffO^  all  interest  in  the  sui^  or  in  the  damages  awarded 
t^.rth^iplaiotiff  in  his  life-time;  yetthe  admlnbtratrix  had 
^wly,*i  legal  right,  and  might  discharge  the  defendant  if 
9^  ^if^  thought  [Helper ;  but,  as  she  has  not  done  so,  the 
^!)cm^qapnot  interfere.  Thu  case  is  distinguishable  from 
^^fpie  .^f .  JSrotfgA^off  v.  Martin,  and  Parlanxtm  y.  Hortock; 
fj^iq^tb^^  leases,  there  were  no  personal  representatives 
of  the  deceased  pluntiffs,  imd  the  next  of  kin  had  expressly 
dfstq^M^t'^^'Gre,  or  said  that  they  did  not  intend  to  ad- 
SMlMll^^-^  ^'^' ^^^'  Besides,  the  defendant  in  this  case 
tH^ty.b^iflicv^d,. either  by  being  brought  up  under  tlie' 
l^)$^s',^^,f)r  by  applying  to  be  discharged  under  the  Ini 
tgyvfl|ti,]p|BbtorB'  acti  ,fo  which  he  )vould  be  entitled,  oii 
ffjftftjg  ttpjlus  property  to  his  creditors. 

.„,^.,§erjeant  Latce«,  and  Mr.  ^eijeant  E.  La^et,  m  sup- 
|i(H;j(,l9flfhe  Eule>  The  plaintiff  in  tWsuit  sued  as'a'iWt'^ 
4g|u^.^.,the  owners  of  the  vessel,  and  had  no  interest  1^ 
^e  chjif^fet-par^  on  which  the  action  was  founded,  or  in  tlie 
j|fyD(i^^,9;narded  by  the  judgment.  The  suit  was  abated  fjv 
'rt'^iPW^I^'^'"  <^^^^»  '■^^  although  bis  widow  a^mmlstered 
ffif'))^  ^epta,  still  she  has  not  only  forborne  to  interfere, 
J;|J$.,^l^.p9at)yely  disclaimed  having  any  interest  m  ^Is 
^(;i  npr  iiBS  sli^  offered  to  oppose  the  defendant's  dia- 
^^gfi.   ,The  assignees  could  only  be  entitled  to  iuferfere 

{«)  2  New  Rep.  240. 
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1828.         on  equitable  grounds,  and  must,  therefore,  be  consider- 
„'     ''     '       ed  only  as  third  parties.     In  Bauerman  v.  Radenius  (a), 

FOTUERGILL  ,  ,  .  . 

V.  the  declarations  of  the  plaintiff  on  the  record  were  ad- 

mitted in  evidence  for  the  purpose  of  defeating  the  action, 
although  he  was  only  a  trustee  for  a  third  person ;  and 
here,  as  the  plaintiff,  in  his  life-time,  admitted  that  he  was 
a  mere  trustee  for  the  owners,  there  can  be  no  doubt  as  to 
the  equity  of  the  case :  and,  considering  the  great  age  of 
the  defendant,  and  the  length  of  his  imprisonment,  he  is 
clearly  entitled  to  the  indulgence  and  commiseration  of  the 
Court. 

Lord  Chief  Justice  Best. — ^Although  an  appeal  has  been 
made  to  the  compassion  of  the  Court,  it  cannot  be  indulg- 
ed. There  is  a  legal  judgment  against  the  defendant,  up- 
on which  damages  have  been  assessed,  and  for  which  he 
was  charged  in  execution.  Now,  if  there  were  no  person 
to  discharge  him,  the  Court  might  interfere,  as  in  the  cases 
to  which  we  have  been  referred.  But,  where  there  is  a 
party  who  can  discharge  him,  it  is  too  much  to  require  us 
to  do  so;  and  as  he  was  legally  taken  into  custody  in  the 
first  instance,  he  must  continue  in  custody  until  he  be  le- 
gally discharged.  The  plaintiff's  widow,  having  adminis- 
tered to  his  effects,  is  his  legal  representative,  and,  as 
such,  may,  if  she  think  proper,  discharge  the  defendant  from 
his  imprisonment.  But  we  should  be  doing  great  injustice 
by  interfering  with  her  rights.  Although,  formerly,  the 
Courts  might  be  strongly  inclined  to  afford  relief  to  parties 
in  custody,  yet,  since  the  Court  for  the  relief  of  Insolvent 
Debtors  has  been  established,  every  debtor  may  be  dis- 
charged out  of  custody,  on  giving  up  his  property  to  his 
creditors;^  and,  if  he  will  not  do  so,  he  is  not  a  fit  object  of 
compassion,  as  he  prefers  remaining  in  prison,  rather  than 
satisfying  his  creditors  their  jost  and  lawful  demands.    Ii 

;«)  7  Term  Rep.  663. 
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therefore,  should  not  be  inclined  to  interfere  in  such  a  case,         1828. 
even  if  the  Court  had  a  discretion ;  but  here  we  have  none,     „ 

*  '        FOTHEROILL 

the  administratrix  of  the  plaintiff  having  it  in  her  option  to       ^  r. 
give  the  defendant  a  legal  discharge. 

Mr,  Justice  Park. — The  cases  to  which  we  have  been 
referred  do  not  seem  to  me  to  apply.  The  widow  of  the 
intestate  is  his  legal  representative.  Previously  to  his 
death,  he  had  obtained  a  judgment  against  the  defendant, 
under  which  the  latter  was  duly  charged  in  execution.  The 
administratrix,  therefore,  has  a  right  to  detain  the  defend- 
ant on  such  judgment,  and  may  exercise  her  discretion  in 
discharging  him.  In  Broughton  v.  Martin^  the  relatives 
of  the  deceased  declined  to  interfere ;  and  in  Parkinson 
V.  Horlockf  they  expressed  their  intention  not  to  take  out 
administration.  The  case  of  Dunsford  v.  Gouldsmith  {a), 
appears  to  me  to  be  precbely  in  point.  There,  the  Court 
refused  to  discharge  out  of  custody  a  defendant  in  execu* 
tion  at  the  suit  of  the  plaintiff,  although  the  application 
was  not  made  until  eighteen  months  after  the  plaintiff's 
death,  it  appearing  that  he  had  appointed  executors  who 
were  alive  at  the  time  of  the  application,  but  had  not  assent- 
ed to  the  discharge.  No  valid  distinction  can  be  drawn  be- 
tween the  case  of  an  executor,  and  that  of  an  administrator, 
in  this  respect.  The  case  of  Bauerman  v.  Radenius  is  al- 
together different,  as  there  the  question  arose  on  the  pro- 
duction in  evidence  of  a  letter  from  the  plaintiffs^  who 
were  the  shippers  of  goods,  to  A.  B.  ^  Co.y  exculpating  the 
defendant,  and  stating  that  he  had  acted  according  to  the 
plaintiffs*  orders ;  but  it  appeared  in  the  same  letter,  that^^. 
B*  ^Co^were  the  persons  on  whose  risk  the  goods  were  ship- 
ped, and  that  they  were  the  persons  really  interested  in  the 
suit,  and  had  indemnified  the  plaintiffs,  their  agents,  in  whose 
names  they  had  brought  the  action.     Here,  however,  the 

{a)  8  B.  Moorc,  145. 
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owners  were  not  parties  to  die  charter-party,  bal  Ac  plate- 
tiff  alone ;  and  the  action  was  accordingly  brought  in  hi* 
name.  Although  it  has  been  said  that  it  is  an  act  of  harA- 
ship  and  oppression  to  detain  the  defendant  in  priaon,  He 
having  been  so  long  incarcerated ;  yet,  if  he  obstinatdy 
persevere  in  remaining  there,  we  ought  not  to  interfere; 
for  he  has  his  remedy  by  applying  to  the  InaolveDl  Debt- 
ors' Court  for  relief. 


Mr.  Justice  Burrough  and  Mr*  Justice  Oasblbb 

curring — 

Rule  diadHirgad* 


Hawkes  and  Others,  Assignees  of  Dat  -and 
Mc^fiTtk.  Bankrupts, r*  Salter.  ..*.!» 

In  an  action  jThIS  was  an  action  on  a  bill  of  ezchange,  fin'  IfSl', 
dSiwer  of  a  tui,  drawn  by  the  defendant,  on  the  7th  JSToSMiAtfr,  1808^  iipdii 
M^  fi^^^I  ^^  Incepted  by  one  Joseph  Cahert,  payable,  thtM  Iftoniis 
ment  at  N.  on  ^fter  date,  at  Messrs.  Daw\  baakera,  Nonoiek^ 

Saturday,  and 
dishonouredi  it 

was  proved  that  At  the  trial,  before  Lord  Chief  Baron  Alexander,  at 
left  A!^atliaif  ^^^  ^^^^  Summer  Assizes,  at  Norwich^  it  appeared  that  tfas 
£^raf°*^  ^  ^'''  became  due  on  Saturday  the  10th  February,  18S7,aiid 
Held,  that  the  was  on  that  day  presented  at  Messrs.  Days*  for  payment, 
whole  of  Mom-  and  was  dishonoured ;  that  Calvert,  the  acceptor,  resided 
SfJer^ce  of  <^hout  a  mile  form  Norwich,  and  that  the  defendant  Kvcd 

at  Stcqffieldy  a  village  near  North  Wcdsham,  which  latter 
place  was  about  fourteen  miles  from  Norwich,  and  that 


the  dishonour. 

The  plaintiflb' 
derk  proved 

giving  notice'  of  ^he  post  set  out  from  Norwich  to  North  Walsham  eveiEy 
^  ^^^  °^  morning  at  half  past  nine  o'clock.  A  clerk  of  Messrs.  Da^ 
copied  by  him  proved  that  the  bill  in  question  was  presented  at  their  bankr 
into  a  booickept  iug  house  for  payment,  on  the  10th  February;  that  one  of 
^d^r^'  *e  phiintiffs  wrote  a  letter  to  the  defendant,  the 

by  the  course  of 

buiineti  at  their  house,  all  letters  copied  into  that  book  were  sent  to  the  post-office  in  die 

of  the  day  on  which  they  were  so  copied,  but  that  he  himself  did  not  carry  the  letter  In  nuimwi  It 

the  post,  it  being  the  duty  of  ooe  of  the  other  derks  to  do  lo: — Held,  not  niflkleBt  eti^eaca  that 

the  letter  was  sent 


IN  THS  MIMTH  YfiAR  Off  aEO.  IT.  T51 

Miiilffamimff,  the  18th  Fstnsarff,  giving  him  notice  of  the 

dishonour  of  the  bitt»  which  letter  the  witness  copied  into 

a.boc^  kept  for  that  purpose;  that  he  beUered  the  letter 

wa4  sent  by  the  post  from  Norwich,  on  Tuesday  mornings 

ibe  13th  Febmary^  but  that  he  did  not  put  it  into  the  post- 

office,  himself;  that  there  were  two  other  clerks  in  the 

bomset  and  that  the  eouvse  of  bHsiness  was,  to  put  letters 

into  the  post  on  the  evening  of  the  day  on  which  they  were 

copied  into  the  book;  and  that  it  was  the  duty  of  one  of  the 

•Iher  clerks  topnliuch  lettiEin  into  the  office:  but  neither 

of  those  clerks  was  called*     For  the  defendant,  it  was  ob« 

jecfed,^r«f,  that  the  plaintiffs  should  have  proved  that  the 

bill  was  presented  to  Calvert,  the  acceptor,  as  it  was  made 

payable  at  Messrs.  Dayi  generally,  and  not  there  only  (a); 

semmtUg,  Aat  there  was  no  proof  that  the  defendant,  as 

drawer,  had  notice  of  the  dishonour;  and  lastly,  that,  even 

iC  he  had,  it  was  not  sent  in  due  time,  as  the  letter  coih- 

ffaiping  it  shonld  have  been  forwarded  from  Karmch  by 

ijbe  Momioff's  post;   and  that  there  was  not  sufficient 

evidence  that  the  letter  had  ever  been  ptit  into  the  pdsf- 

office  at  Norwich,  as  the  clerk  ^ho  copied  it  merely  said 

tfiat  he'  supposed  it  was  sent  on  the  morning  of  the  13th. 

The  Jury  found  a  verdict  for  the  plaintiffs,  and  the  learned 

ITdlge  gave  the  defendant  leave  to  move  to  set  it  aside^ 

tfod  enter  a  nonsuit,  in  case  the  Court  should  be  of  opinioo 

tturt  either  of  the  above  objections  was  well  founded. 
• 

'-  Mr.  Serjeant  Storks,  in  the  last  Michaelmas  Termi  ao- 
cardiiigly  obtained  a  rule  nisi;  and^in  support  of  the  latter 
objection,  relied  on  the  case  of  Hetherington  v.  Kemp  (fi% 
where  it  was  held,  that  it  is  not  sufficient  primd  Jade  evi-* 
dence  of  a  letter  being  sent  by  the  post,  that  it  was  writtexi 
by  a  merchant  in  his  oounting-house,  and  put  down  upon 
a  table  for  die  purpose  of  being  carried  from  thence  to  the 

(a)  See  the  BUtnte  i  &  3  G«o.  4,  c.  78*  (^)  4  Gamp.  193. 
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^SS8.  post-office,  and  that,  by  the  coufbo  of  bimaest  io  |b0 
counting-house^  all  letters  deposited  on  that  table  wei^icar'*. 
ried  to  the  post-office  by  a  porter«  . .^.  ;^ 

Mr.  Serjeant  Spankie  now  shewed  cause*  There;  ^wai^ 
abundant  evidence  to  go  to  the  Jury,  that  the  letter  waaput 
into  the  post-office  at  Norwich,  on  the  evenipg  of  tbe.i^tk 
February,  or  before  the  post  left  on  the  moriMng  of  the  13tht 
Theclerkwbo  copied  it,  said,  that  the  course  adopted  bjth^ 
banking  bouse  was,  to  put  such  letters  into  the  post  on  tb^ 
evening  of  the  day  on  which  they  were  copied ;  and^althp^gb^ 
he  did  not  put  it  into  the  post-office  himself,  yet  he.  a8signed| 
as  a  reason,  that  it  was  the  duty  of  one  of  the  other  defjl^s jtQi 
do  so ;  and  when  the  letter  was  copied  in  the  bodi;:,  the  w^^ 
ness  had  done  his  duty,  by  putting  it  in  a  train  to  be,fo^a];d5 
e,d  in  due  course  by  the  next  post.  In  Hetlteringtqn  y»  ^Kjeiig^^ 
the  evidence  was,  that  a  porter  was  in  the  habit  of  carT;)n|^ 
the  letters  from  the  plaintiff's  counting-house  to  the  )^^ 
office;  and  hordEll^nb^ough  said :  '^  Had  you  callei^^^ 
porter,  and  he  had  said,. that,  altho^gh.he  had  no  recQUecjtioJii 
of  the  letter  in  question,  he  iiiyariably  carried  to  th^.po^t- 
office  all  the  letters  found  upon  the  table,  this  might  have 
done,"  Here,  howevjBr,  |h6re  was  no  pprtej:  to  convey  I^l^rs 
from  the  banking-house ;  and,  as  the  clerk  who  copied  tjb^ 
letter  in  question  saxd^  tb^t  he.  had  no  doubt  but  that  j^  w^ 
sent  in  due  course^  it  was  sufficient.  At  all  eyenta^.th^, 
banke]:3  had  the  whole  of  Monday  to  give  the  defeiidapl^. 
notice  of  the  dishonour  of  the  bill,  as  it  was  preseptedj^f^. 
payment  on  a  Saturday,  and  Sunday  being  a  fiies,  npff^ 
and  if  the  letter  containing  the  notice  were  put  in  the., 
office  before  the  post  left  Norwich  on  the  Tue^ckg/  moi^ 
ing^  it  was  early  enough,  there  being  no  post  on  A/bii- 
day  night.  In  Bray  v.  Hadwen  (a),  it  was  decided,  that 
a  country  banker,  witli  whom  a  bill  of  exchange,  pay- 

(a)  5  Mau.  &  Selw.  68. 
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able  in  London^  is  deposited,  has  an  entire  day  after  re*  ^  J826* 
chiving  notice  of  its  dishonour,  to  transmit  the  same  to  his 
customer ;  so  that  notice  by  the  next  day*s  post,  though  it  be 
not  the  next  post,  will  be  time  enough :  therefore,  where 
the  indorsee  of  such  bill  deposited  it  with  his  bankers  in  the 
country,  who  caused  it  to  be  duly  presented  for  payment 
on  the  14th  ifvly^  when  it  was  dishonoured,  and  notice  was 
stot  by  the  post  to  the  country  bankers  on  the  Idth,  which 
reached  them  on  the  morning  of  the  17th  (being  Sunday), 
ahd  they  on  the  next  day  sent  notice  by  the  post  to  the 
indorsee,  but  not  before  twelve  at  noon,  at  which  time  the 
^bst^et  out  for  the  place  where  the  indorsee  resided — it 
W^  held,  that  the  notice  was  within  time;  and  Lord  Ellen* 
botottgh  there  stated  it  to  be  laid  down  as  a  rule  of  prac- 
tiiJ6,  that  each  party  into  whose  hands  a  dishonoured  bill 
may  pkss,  should  be  allowed  one  entire  day  for  the  purpose 
of  ^j^iVing  notice.  So,  here,  as  the  bill  was  presented  on 
l^dh^ddy,  the  bankers  had  the  whole  of  Monday  to  give 
nbttde  of  its  dishonour  to  the  defendant ;  and  it  would  have 
b^citi  sufficient  for  them  to  have  put  the  letter  in  the  post  at 
alky  time  before  it  set  out  on  the  Tuesday  morning  (a). 

« 

Mr.  Serjeant  Storks,  in  support  of  his  rule. — Whe- 
th^r  or  not  the  bankers  had  the  whole  of  Monday  to 
give  the  defendant  notice  that  the  bill  had  been  dishon- 
oured by  Ca/&er/,  the  acceptor,  is  immaterial,  as  the  bill 
8iibti^d  have  been  presented  to  the  latter  for  payment;  for, 
althdugh  it  was  made  payable  at  Messrs.  Days\  yet  the 
statute  I  &2  Geo.  4,  c.  78  enacts,  that  such  an  accept- 
shte  shall  have  the  effect  of  a  general  acceptance  (5). 
Ttie  mere  presentment  at  the  banking-house  was  nugatory, 
or  at  lieast  not  a  sufficient  presentment  to  the  acceptor. 


(a)SeeWilliamsy. SmUh,2 Bsim,  (b)  See    Turnery,  Um/den,  4 

8c  Aid.  496 ;  Wright  v.  Shawcro$$»      Barn.  &  Cress.  I . 
Id.  501,  n. 

D  D  D  2 


75S 


764 


ie^kftEB  tir  feA6Tiitt  ntdipf^ 


IB2B. 


to  charge  the  defend^int  as  drawer.  Ai  aN  evtutav^tliitt 
was  no  evidenee  that  the  letter  eontaitimg  the  iMitot^  of 
dishonour^  had  been  piit  into  the  post  before  it  aer  out  oft 
the  Tuesday  morning.  The  person  who  pot  it  id  ribdold 
have  been  called  to  prove  that  fkct. 


Lord  Chief  Justice  BfiST.— We  tae  aH  t€o^tAd»ttM 
there  was  not  sufRciieht  evidence  that  th^  letter  ^Miitaiiiiig 
the  notice  of  the  dishonour  of  the  bill  hi  ^faet^HMit^  piit 
into  the  post  before  it  left  Ntnwieh  oil  the  TuHdtnjf  toMW^ 
iiig.  But  it  would  be  unjust  to  nonsuit  the  {lAattitiffii  oi 
that  ground ;  and  we  think  that  justice  will  be  dotte  ta  sB 
j|>arties,  by  granting  a  new  trial  On  payment  of  eosta.  Tlis 
bill  was  presented  to  the  bankers  for  payment  on  « ^Sbffl^ 
day.  They  could  do  hothing  either  on  that  day  or  llM$ 
following  (being  Sunday)  \  nor  were  they  bound  to  send 
the  letter  containing  the  notice  of  dishonour  by  tlite' jiost 
oh  Monday  morning,  according  to  the  authoiity  ^TB^il 
Hadwen.  If  thfe  plaiiitiflfb  had  proved  that  the  letter^ii 
put  into  the  office  before  the  mail  started  on  the  TkdN 
day  morning,  it  would  iSfav^  bei^  sufficient;  but  thiefr^  ivtt 
no  satisfactory  evidence  of  that  fact.  If  the  cause  go  donn 
ag^in,  they  inay  ^e  eiikMefl  i,6  p fb^^  it  Oh  paymeM  df 
ibsts,  th^fSt^^  ihe  hile  To¥k  newMrial  milst  b^  nmM^' 


Abactutei 


■T! 


-    i'-.!- 


^^^l  PfllLPOT  V.  B&IANT. 

May  19th. 

A  mere  delay     T^HIS  was  an  acttou  broiight  by  the  piainti£r,  as  aeoonfl 
a'biu^of  ex-' ^^  mdorsce,  againat  the  defendant^  as  drawer,  of  a  bill  of  ea- 

change  to  sue 

the  acceptor, 

does  not  discharge  tbt  drawer  or  fadarien,  tht  right  to  ime  aot  befang  «up«ndcd.    yimito, 

where  the  executrix  of  a  deceated  acceptor  Terbally  promiaed  the  holder  to  pay  the  bill  oat  oTher 

own  private  inconi^,  and  the  Intier  agreed  to  give  ber  time,  provided  iotereac  wete 


cordingly  forbore  to  suf  >— «Bdtf,  that  tbe  dnwfr  was  not  thf»:|^|r,  diicbaned  i^  the  pam^  Ifflbi 
ezectitrix  being  roid,  and  the  holder  befaig  imder  no  bSndibg  irafgagebciittit  M  f^te  bictSlbo. 
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cfaang^^upon  and  accepted  by  the  father  of  the  latter*  Thfi        1828L 
first  0O4uit  of  the  declaration  stated,  that,  on  the  1 6th  Septum:      ^^^|^ 
ber^  18^,  the  defendant  drew  a  certain  bill  of  exchange,  «• 

and  4irected  it  to  one  John  Briani,  requiring  hinii  six  months  ' 

after  the  date  thereof,  to  pay  to  the  defendant's  ordef 
300/.  The  plaintiff  then  averred,  that  the  defendant  in* 
dorsed  the  bill  to  one  Alexander  Clark,  who  indorsefl  it 
to  the  plaintiff  i  that,  when  the  bill  became  due,  tp  wit,  on 
thQ  19tb  Marck,  1993f  it  was  in  due  manner  shewn  spd 
presented  to  the  said  John  Briani  for  payment  thereof, 
and  vefttsed :  pf  which  the  defendant  bad  notice,  ai^  ther^ 
by  became  liable  to  pajf  its  amount  to  the  plaintiff.  The 
scft^d  count  was  like  the  first,  omitting  the  indorsemei^t 
by.  tlie  defendant  to  Clark.  To  these  were  a4de4  ^ 
usual  nuH)ey  counts.    Plea — Non  asiumpsit. 


III-.- 


At  jtbe  trial,  before  Mr.  Justice  Park,  at  GuildhaU^  at 
the  £littings  after  the  last  Michaelmas  Term,  the  clerk  of 
a^iotary  proved,  that,  on  the  day  the  bill  became  due,  vip^ 
on  ,tl|o  Idth  March,  be  presenteid  it  for  f^ayPDC^t  at  No* 
18y  BieAopsgaie  Street,  the  drawee  having  accepted  it 
payable  at  that  hovse;  and  that  he  was  told  that  therq 
were  ''no  effects."  It  was  then  proved  that  John  Briant% 
the  aisceptor,  died  about  a  fortnight  before  the  bill  hccam 
due,  f|«.  on  the  6th  March,  leaving  his  widow  his  execu- 
trix«  Om,  the  brother  of  the  defendant  being  called  as  a 
witness,  he  stated  that  his  father,  the  acceptor,  left  con- 
siderable property,  more  than  sufficient  to  pay  all  debts 
and  incumbrances  on  his  estate ;  that  his  mother  was  his 
father's  executrix,  and  that  he,  the  witness,  acted  for  her; 
that  he  had  had  several  conversations  with  the  plaintiff  ri- 
Bfiecting  the  bill  in  question  \  and  that,  about  twelve  manlha 
after  it  became  due,  the  plaintiff  sent  a  letter  to  his  mother, 
requesting  to  Jluow  when  he  might  expect  payment;  that,  in 
consequence,  the  witness  called  on  him,  and  told  him  that 
there  was  not.  then  sufficient  personal  property  to  pay  the 
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bill,  but  that,  if  he  would  let  the  matter  handover;  his 
mother  would  engage  to  pay  the  bill  out  of  her  owti  pthr±te 
income;  to  which  the  plaintiff  replied,  that,  provided  the 
interest  were  regularly  paid,  he  would  give  a  reaionabte 
time ;  and  that  the  interest  had  since  been,  in  |mrsiiaiiee 
of  that  agreement,  regularly  paid  out  of  the  private  ifiodble 
of  his  mother,  the  executrix. 

For  the  defendant,  it  was  objected,  that  the  plsdntiff 
could  not  be  entitled  to  recover,  on  three  grounds;— ^r«f, 
that  the  declaration  was  not  sufficient,  as  the  plaintiflThad 
not  averred  that  the  bill  was  presented  to  the  drawee  for 
acceptance,  or  that  he  had  accepted  it,  but  merely  that  it 
was  presented  to  him  for  payment; — secondly,  that,  the  ac- 
ceptor being  dead  before  the  bill  became  due,  the  aTentient 
in  the  declaration,  that  it  was  presented  to  him,  could  nbt 
be  sustained ;  or  that,  at  all  events,  it  was  incumbent  ^ 
the  plaintiff  to  prove  that  it  had  been  presented  for  pay- 
ment to  the  executrix; — and  lastly ,  that,  as  the  ploiiitiff 
had  consented  to  give  time  for  payment  to  her,  wifltbilt 
the  knowledge  or  consent  of  the  defendant  as  drawer,  the 
latter  was  thereby  discharged,  'f  he  learned  Judge,  how- 
ever, over-ruled  the  two  first  objections  (a),  and  a  v^rdiet 
was  taken  for  the  plaintiff  for  the  amount  of  the  biH  And 
interest  then  due,  leave  being  reserved  to  the  defendant  to 
move  the  Court  to  set  it  aside,  and  that  a  nonsuit  m%]it 
be  entered,  in  case  they  should  be  of  opinion  that  the  de* 
fendaht  was  discharged  from  his  liability  as  drawer  of  t^e 
bill,  by  the  plaintiff's  having  agreed  to  give  time  for  pay- 
ment to  the  executrix  of  the  drawee,  on  receiving  the  in- 
terest in  the  mean  time.  < 

Mr.  Serjeant  Toddy,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  against  which — 

{a)  See  a  Can*.  &  Payne,  244. 
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^t^f/b^SetQ^ax^t-Wildef  on  9>  former  day  in  this  Tem,        19^9. 
8J|pij^>f^  p^use.— The  conversation  which  took  place  be- 
^ipecf^,^  plaintiff  an4  the  son  of  the  deceased  acceptor* 
$|t^ij9j^g]b.  he  aqtad  on  hdalf  of  his  mother^  the  executrixi 
^^,i^ptpreqlude  the  former  from  recovering  against  the 
^i^^jS^^f^^az^ti^s  drawer  of  the  bilL     It  must  be  admitted, 
that,  if  the  holder  of  a  bill  enter  into  a  contract  with  the 
f^^f^por,,]b^  which  further  time  for  payment  is  given  to 
t^^^latter^  it.  will  in  general  (Uscharge  the  drawer.    Here^ 
^Ffi^eTi  the  acceptor  died  before  the  bill  became  due,  and 
i^  ai)i4[>plication  to  his  executrix  for  payment,  her  son 
jiiaj^^  .that  .she  had  not  then  sufficient  assets;  on  which  the 
.jll^il^tifr  agreed  to  wait  a  reasonable  time,  provided  the  iu- 
i^ri9^^m  the  bill  was  duly  paid,  which  was  accordingly  done. 
j]^(^the  plaintiff  was  not  in  a  situation  to  proceed  against 
•IJ^Q  executrix,  although  she  had  engaged  to  pay  the  amount 
.yf  ,(h#  bill  out  of  her  own  private  funds,  as  there  was  no 
Kl^n^deration  for  such  an  engagement  on  her  part;  and 
:;§Kein  if  there  were,  it  was  vpid  under,  the.  statute,  of 
jfr|iud9#:as  it  was  not  proved  to  have  been  in  writing.  ;  The 
pUintiff's  promise  amounted,  to  a, meiie  forbe^rai^  to  sqe 
t$he  executrix  on  her  paying  interest  on  the. bill;  and  the 
'.plaintiff  might  have  sued  her  o|i  the  bill  notwithstanding, 
{ -and  recovered  out  of  the  assets  of  her  testator.   Afi,  there- 
)  jof  e,  there  was  no  specific  contract  by  the  plaintiff  to  give 
•tiinei  but  a  mere  forbearance  to  sue,  and  as  the  promise  of 
jtj^e^executrix  was  without  consideration  and  void,  and  there 
yf^fi  no  binding  engagement  on  the  plaintiff  not  to  sue  the 
{Deprf  s^tative  of  the  acceptor,  the  drawer's  liability  was 
not  extinguished. 

: ..  ^t*  Seijeant  T€Kildif9  in  support  of  the  rule. — The 
agreement  by  the  plaintiff,  as  holder  of  the  bill,  to  give 
time  for  payment  to  the  executrix  of  the  acceptor,  dis- 
charged the  defendant  as  the  drawer;  for,  if  the  remedy 
which  the  holder  of  a  bill  may  have  against  the  acceptor, 
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1928«        be  only  ^spended  byjin  ngreMieM  b^tireen  lfa«iD^  it  it 
sufficient  to  discharge  tbe  dniir«^    Here,  the  fomedjrtii^ 
plaintiff  might  have  pursued  against  the  executrix,  was 
cleariy  suspended  by  the  conversation  which  took  place 
betweein  him  and  her  son^^nd,  iltkoi^y;&  dwriagtaedlto 
pay  the  interest  out  of  her  own  irnxNU^.]^  it^ww  ferAlb^ 
stance  a  promise  to  pay  out  of  tbe  ass^^af  Jier  ttestalbr: 
and,  the  plaintiff's  httrtn^agreed  to  gm  kiveaa^nabk imkt 
for  payment,  and  to  fbrbesar  sbing  dot  |>raoeedingftt  iraa  a 
atifBcient  oonsideraticm  fbr  such  poromke*     In  tUamtw 
J^ttgpA^^  (a).  It  was  decide,  Aat  the  being  ind^ited  ia  «f 
itself  a  su6kient  contideratiott  to  ground  a  pntaitise ;  and 
htfre,  the  executrix  undertook,  not  to  be  answ^raUe  Ibt  tht 
]gayment  of  the  bill  out  of  ber  own  estate,  but  to  pay  As 
interest  until  she  should  receite  ussetB  froaa  the  estate  of 
b^  husband.   Such  promise,  thetefbre,imed  not  bate  been 
ill  writing;  and,  as  the  plaintiff  gave  time  in  consequBBceoS 
that  undertaking,  it  is  iaunaterial  wbedier  it  were  gifvea  on* 
Kn  adequate  bonsidefation  or  xsoiL    tAt  aU  erents^  ibr  k^ 
eflfeet  of  tbetiiidertaking'by  tfad  exeenCrix  waa,  tia  plyrlta 
(taintiffoutotttoasfi^tBidf  isBPteatitM'i'a^  it  was  t>rpviad 
litat  he  did  iiot  di^  insblvcnft;  fadt^  on  ll»  coairary,  bs^  left; 
OMsideraUe  ptdperty^  and^moileihaQ  sttflb^ient  lo  ;pa)r#II 
bb  debts  and  incumbriaiolBs^    in  Titdai  v.  Brtnm  (A),  it 
^KSB  held,  that,  if  the  holder  of  ^  bill  give  time  to  the  ac^ 
deptor  after  it  has  been  di^ononred,  the  indorser  is  djs^, 
charged;  and  Mr.  Justice  jBatter  there  said(e):  *'Aa;l0j 
grring  time,  the  holder  does  it  at  his  peril;  for,  ia^no  cipe 
Inis  it  been  determined  that  the  indinrser  is  liable  aft^t  tti^ 
holder  of  a  note  has  given  time  to  the  maker;"  andhevei.it 
appears  that  the  remedy  the  plaintiff  had  against  the  iexeciH 
ttix  of  tbe  aeoe^tor,  was  suspended  for  several  years,  bo  htVf^ 
ktig  died  in  \SSS^  and  the  present  aetmn  not  iiasrin^^Jb^ea 
eommonced  until  1837;  and|  even  if  the  holder  had  au^eriA? 

(a)  7  Tttm  R«t).  960,  Ik  {h)  1  TennRep.  16?.     .     (c)  H  169L 


IN  TIf£  NINTH  YEAR  OF  GEO.  IV.  tBB 

nd  fupooecdtn^  <mly  hjt  a  reasonable  time,  it  would  have        iaS8; 
epsrated  to  destroy  the  liability  of  the  drawer  of  the  bill. 

Cur^  adv.  vuU. 

ILotd  Chief  Juakioe  Best  now  delivered  the  judgment 
of  (be  Courti  as  ibllowa : — 

'A  creditor^  by  giving  fiirther  time  of  payment,  under* 
taloes  that  he  will  not,  daring  the  time  given,  receive  the 
debt  from  any  surety  of  the  debtor;  for,  the  instant  that  a 
surety  paid  the  debt,  he  would  have  a  right  to  recover  it 
against  his  principal.  The  creditor,  therefore,  by  receiv* 
ing  his  debt  from  the  surety,  would  indirectly  deprive 
the  debtor  of  the  advantage  that  he  had  stipulated  to 
give  him.  If  the  creditor  had  received  from  his  debtor  a 
consideration  for  the  engagement  to  give  the  stipulated 
day  of  payment  of  the  debt,  it  would  be  injustice  to  him 
in  fisrce  him  to  pay  it  to  any  one  before  the  day  given.  If, 
tD<p0e?ent  die  surety  from  suing  the  principal,  the  credir 
tl9t-ttfmt  to  receive  the  debt  from  the  surety,  until  the 
tfatte  given  to  the  debtor-  for  payment  by  the  new  agree* 
mMti  the  surety  must  be  altogether  dischai^ged,  otberwiae 
1#  vntgbt  be  in  a  worse  sitnatioo  than  he  was  in  by  hb 
contract  of  suretyship.  If  he  were  allowed  to  pay  the  debt 
al  the  time  when  he  undertodL  that  it  should  be  paid» 
the  principal  debtor  might  have  the  means  of  repaying 
faimi  Before  the  expiration  of  the  extended  period  of 
payment,  the  principal  debtor  might  have  become  insolr 
vMt.  A  creditor,  by  giving  time  to  the  principal  debtor, 
iil'iequity,  discharges  the  obligation  of  the  sureties.  A 
Cburt  of  equity  will  grant  an  injunction  to  restrain  a  ere* 
ditor,  who  has  given  further  time  to  the  principal,  from 
b^ging  an  action  against  the  surety.  This  equitable 
doetiine.  Courts  of  law  have  applied  to  cases  arising  on 
b9ls  of  exchange.  The  acceptor  of  a  bill  of  exchange  is 
considered  as  the  principal  debtor.  All  the  other  parties 
to  the  bill  are  sureties  that  the  acceptor  shaH  pay  the  bill, 
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iCduIy  presented  to  him^  on  tbeday  it  beitOQiM  4ilii(L>tl«i 
if  he  do  not  then  take  it  up«  thi^  they,  on  recfiivim^wlisi 
of  its  non-payment,  will  pay  it  to  the  holder*  If:  the  hi^dkff 
give  the  acceptor  further  time  for  payment,  wilbaiit  At 
fx>n8ent  of  the  drawer  or  indorsers,  he  di9<^uiiE^psBitbMi 
from  all  the  liability  that  they  contracted  hy  heoxBmg:f!titT 
ties  to  the  bill.  But,. delay  in  tiiupig:the  acceptor  williHit 
discharge  the  drawer  or  indorsers,  because  «uch  delay,  doei 
not  prevent  them  from  doing  that  which,  on  reoeiraig  no* 
tice  of  non-payment  by  the  aoceptor,  they  ought  to  do, 
viz.  paying  the  bill  themsdlves.  The  time  of  paynent  mast 
be  given  by  a  contract  that  is  binding  on  the  holder  of 
the  bill.  A  contract  without  consideration  is  not  binding 
on  him.  The  delay  in  suing  is,  under  such  a  eontract, 
gratuitous.  Notwithstanding  such  contract,  he  aoay  pro- 
ceed against  the  acceptor  when  he  pleases,  or  receive  4bt 
amount  of  the  bill  from  the  drawer  or  indorsers*  As  iht 
drawer  and  indorsers  are  not  prevented  from  takiag  uf 
the  bill  by  such  delay^  their  liability  is  not  discharged 
by  it.  To  hold  them  discharged  under  such  circum- 
stances, would  be  to  absolve  them  from  their  engagements 
without  any  reason  for  so.^oing.  In  the  case  of  The 
Arundel  Bank  v.  Goble^  which  is  to  be  found  in  a  note 
to  Chitty  on  Bills  (a),  and  the  accuracy  of  which  note  is 
proved  by  my  Brother  Burroughs  report  to  us  of  what  pav- 
ed at  the  trial  of  the  cause  before  him,  this  point  is  decided. 
There  the  acceptor  of  a  bill  applied  to  the  holders  for  in- 
dulgence for  some  months ;  they,  in  reply,  wrote  to  the  ac- 
ceptor, informing  him  that  they  would  give  him  the  time 
that  he  required,  but  that  they  should  expect  interest:  and 
on  a  motion  for  a  new  trial  (6),  the  Court  o£  King's  Benek 
held,  that,  as  no  fresh  security  was  taken  from  the  ac- 
ceptor, the  agreement  of  the  plainti£fs  to  wait  was  without 
consideration,  and  did  not  discharge  the  drawer.     That  it 

(a)  5tli  Edit.  379,  n.    (b)  See  Margeuon  v.  GobU,  2  Chit  R^.  384* 


IN  THS  KlNnrH  TSAR  OF  OftO.  IV. 


90t 


ai.tt»onger  ease  thati  the  present;  In  this  case  thete  was  no 
agreement  lor  any  particular  time,  nor  any  considerdtioh 
M>^mg  the  Cime  that  was  giten  to  the  acceptor.  Ifthe 
pifdndisethadeby  the  executrix  of  the  acceptor  be  consi* 
(jteMd  to  be  a  promise  to  pay  the  debt,  with  interest,  dot  Of 
tbeiasBets  of  the  testator,  it  gives  no  claim  to  the  holder 
beyohd  what  the  bill  gave  him.  The  executrix  was,  be- 
fore'that  promise  was  made,  bound  to  pay  principal  and 
interest  out  of  the  testator's  effecb.  If  it  is  to  be  taken 
to>  be  a  personal  promise  of  the  executrix,  it  is  void  und^ 
the  statute  of  frauds,  not  being,  in  writing.  The  holder^ 
therefore,  had  no  better  security,  nor  any  advantage  be- 
yond what  the  bill  had  given  him. 

;  We  hesitated  only  in  consequence  of  what  fell  from  Mr. 
Justice  Sutler  in  Tindal  v.  Broum.  But,  in  that  case,  there 
wcfs  no  notice,  by  the  holder  to  the  defendant,  of  the  dis- 
htoomr  of  the  note.  The  opinion  of  Mr.  Justice  BuUer  is 
«ot  4;be  ground  on  which  the  Court  gave  judgment;  and 
that  opinion  is  over-ruled  by  the  case  in  Chitty. 

-The  rule  for  a  nonsuit  must  be— 

Discharged.    • 


leaa 


This 


Maclean  v.  Dunn  and  Watkins.  Monday^ 

was  an  action  of  assumpsit ^  brought  against  the    .     f^        ' 
defendants  for  not  accepting  and  paying  for  a  quantity  rati6cation  by  a 
of  wools  agreed  to  be  purchased  by  them  from  the  plain-  con^wt  by  an 
tiff.     The  first  count  of  the  declaration  stated,  that,  be-  ^^ "  ^»*'^- 

,  : .  ^  '  '      •       lent  to  a  prc- 

jore  the  making  of  the  contract  thereinafter  next  mention-  viona  authority. 

Where,  there- 
fore, a  broker 
«iadem  contract  in  writing  for  the  sale  of  goods,  not  being  authorized  by  one  of  his  principals  at  the 
t|me,  which  the, latter  afterwards  assented  to: — Held,  thai  the  brolier  was  an  agfot  duly  authoriied 
t0l)ind  his  principal  under  the  statute  of  frauds,  at  the  time  the  contract  was  entered  into. 
; .  .^  bcokcr  delivered  to  the  vendor  bought  and  sold  noCea,  written  <in  one  sliaet  of  paper,  and  the 
day  for  payment  of  the  goods  was  inserted  at  the  end  of  the  bought  note  only,  but  in  those  made 
4Mi%  tat  file  puidunera,  the  day  was  inserted  at  the  end  of  the  booght  as  well  as  of  the  sold  note : — 
Heldf  that,  as  the  bought  and  sold  notes  delivered  to  the  vendor  were  both  written  on  one  sheet  of 
paper,  the  whole  must  be  considered  as  forming  one  contract;  and  consequently,  that  there  was  no 
va^nce. 

TT'a  phircbaser  refuse  to  accept  goods  bargained  for,  the  vendor  may  re-sell  them,  and  recover 
against  the  purchaser  the  amount  of  the  loss  on  such  re-sale. 
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unetj-niiie  kags  ef 
veigkt,  at  mk 
fuBofwn^  that  is  to  say , — at  andftr 
&e  priee  or  soa  of  2s.  1<ML  ibr  each  and  eveiy  pomii 
wc^teootuoed  Id  the  taoA  sixtrnax  b^s  of  Rmnimm  wos^ 
sad  fordieprieeorsaarfSt.£dLfareadiaBd  enrjf 
vvi^lit  uwitjianl  in  three  b^s  of  die  said  Otttum 
2s.  7dL  jMT  pound  inr  thiee  odier  b^s  of  the  aidi 
p — at  Ss.  |Kr  pound  fin*  thirty-fear  other  tMgi 
crf'thesaidGeraMBwool, — and  at  Ss.  Sd.prrpoinid  ferthir 
residue  of  the  said  Gennan  wool;  die  whole  amonBtiDg  til 
a  large  sum,  to  wit,  thesoBi  of  9,5901.,  to  be  delivered  by 
die  pfaundflT  to  the  defendants  within  a  reasonable  time 
dien  next  foHowii^:  snd  the  priee  or  ralue  of  the  said  one 
hundred  and  sixtj-Cre  b^s  of  wool,  at  and  after  the  mles 
afetesasd,  after  dednedng  the  said  sum  of  2fi8SL  5$*  so 
dae  and  payable  from  the  plaintiff  to  the  defendants  ibi* 
and  on  aeeoont  of  the  said  ninety  bags  of  Spamisk  wed 
so  bought  by  the  plaintiff  of  the  defendants,  and  so  sold  bjf 
them  to  him  as  aforesaid,  to  be  paid  at  the  time  of  tiie  d(j^ 
livery  thereof,  either  by  an  acceptance  payable  fourmoodli^ 
after  date,  the  plaintiff  in  such  case  making  an  allowAacS' 
to  the  defendants  of  a  discount  crf"^  10s.  for  every  lOOl^ol 
the  amount  thereof;  or  in  cash,  die  plaintiff,  in  such  ease^ 
■uddng  an  allowance  to  the  defendants  of  a  diseoont  of  tf» 
for  every  1001.  of  the  amount  payable  to  the  plaintiff  bf 
die  defendants  for  and  on  aeeoont  of  the  said  one  hwndxed 
and  sixty-five  bags  otIUusian  and  Geniiaa  wool,  thepfads^ 
tiff  havB^  tfae'nptioii  betwtoslhd  «#o iHodstf  of  payaait 
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^Cl|i9  plaintiff  then  mveirec^that,  in  consideration  thereof,  1688. 
apd  that  he,  at  the.  request  of  the  defendants,  had  under- 
t^ta  and  promised  them  to  deliver  the  said  one  hundred 
and  aizty«five  bags  o(  Hussion  and  German  wool  to  them, 
the  defendants,  within  a  reasonable  time  then  next  follow* 
i^gi  they  undertook  and  promised  the  plaintiff  to  accept  the 
said  one  hundred  and  aixty-five  bags  of  wool  of  and  from 
the  plaintiff,  and  to  pay  him  for  the  same,  at  the  rate  and 
la  the  manner  aforesaid,  on  the  delivery  thereof  to  them, 
the  defendants ;  that  the  plaintiff  afterwards  assented  to 
be  paid  for  the  said  last-mentioned  bags  of  W00I9  in  cash, 
^  which  the  defendants  had  notice ;  that,  although  the 
plaintiff,  within  a  reasonable  time  next  following  the  mak* 
ifig  of  the  promise,  was  ready  and  willing,  and  tender- 
ed and  offered,  to  deliver  the  said  one  hundred  and  sixty- 
live  bags  of  Rmssian  and  German  wool  to  the  defendants, 
and  requested  them  to  accept  the  same;  and  was  also  rea- 
4y.aod  willing  to  suffer  and  permit  the  defendants  to  da- 
4mct  from  the  price  and  value  of  the  said  last-mentioned, 
bags  of  wool,  the  said  sum  of  S,C83/.  j^.  so  due  to  the  de- 
fendants from  the.  plaintiff  for.and  oi^  acaount  of  the  said 
ninety  bags  of  Spamsk'^oA.  sobftught  by.thfS  plaintiff  pf 
|)f^.  defendants  and  by  tbem<sold  t0  hi«.  as  aforesaid,  and 
lO^aUow  them  a  discount,  at. and  aftec  the  rate  afiuresaid, 
npDU  4he  price  or  value  ^  the  said  one  hundred  and  sixtyt 
ftiw  bags  of  Russian  and  German  wool  so  sold  by  the 
l»Uintjff  to  the  defendants  and  by  them  bought  of  him  as 
aforcacsd ;  yet,  that  the  defendants  did  not  nor  would,  at 
the  said  time  when  they  were  so  requested  as  aforesaid, 
or.  at  any  time  before  or  afterwards,  accept  the  said  one 
koodved  and  sixty-five  bags  of  Russian  and  German  wool, 
or  any  part  thereof,  from  the  plaintiff,  or  pay  him  for  the 
usfie,  but  wholly  refused  and  neglected  so  to  do ;  and  that, 
Ihefieuponp  afterwards,  to  wit,  on  &c.,  the  plaintiff  re-sold 
il».  tmd  one  hwdred  and  sixty-five,  bags  of  JUms^isM  and 
Chnmm  wool  so  xemaiqing  unacc^ted  by  the  defe id* 
ania,  and  unpaid  for  by  tbem»  by  public  sale,  at  and  for  a 
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<!■        • 


imicli  less  mtm,  to  wit,  tlie  sfom  dtZflOOk  leM  tbsul  die  s^* 
so  agreed  to  be  paid  by  the  defendants  for  ihe  sainel  flit* 
that  thereby  there  was  &' deficiency  upon  sucb  i<e<4)ito'f{f' 
the  amount  of  the  said  sura  of  ^yOOM.,  over  and  besiiNf' 
the  charges  attending  such  re-sale,  amoantiDg  to  a  fitrtfaef' 
sum  of  300^,  making  together  the  suai  of  S^90(ML&  'Of^ 
which  premises  the  defendants  had  notice. — There  were 
five  other  special  counts  varying  the  terms  of  the  contract, 
as  to  the  quantities  and  prices  of  the  wool.     To  these  were 
added  counts  for  goods  bargained  and  sold,  goods  sold  and 
deliyered,  and  the  usual  money  counts.     The  delendante 
pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  GmUr 
kail,  at  the  Sittings  after  Michaelmas  Term,  1826,  it  ap-> 
peared  that  the  plaintiff  was  extensively  engaged  in  the 
wool  and  woollen  trade,  and  resided  in  the  city  of  Xo*- 
don,  and  that  the  defendants  carried  on  business  th^re  and 
bX  Manchester,  as  drysalters  and  oilmen,  under  the.  fim 
of  Dunn,  Austin,  Watkins,  ^  Co.  That  the  defendant, 
Watkins  resided  near  Manchester;  that,  on  the  Slst 
March,  1825,  one  Ebsworih,  a  wool-broker,  who  was  re- 
lated to  Watkins,  being  then  at  Manchester,  entered  into 
a  treaty  with  the  plaintiffs  traveller,  for  the  purchase 
by  the  plaintiff  of  a  quantity  of  Spanish  wool  of  the  (de- 
fendants, and  for  the  sale  to  them  of  Russian  and  Ger- 
man  wools  by  the  plaintiff,  and  the  following  bought  and^ 
sold  notes  were  afterwards  made  out  and  signed  by  £&f- 
worth,  and  delivered  by  him  to  the  plaintiff's  traveller,  in 
the  presence  of  the  defendant  Watkins: — 

"  Manchester,  28th  March,  lfe5. 
"  D.  Maclean,  Esq. 
Sir, — We  have  sold  for  your  account,  to  Messrs.  Dum^ 
Austin,  Watkins,  Sf  Co.,  one  hundred  and  sixty-five  bags 
of  Russian  and  German  wool.    [Here  followed  a  specifi- 
cation of  the  wools,  viz,  sixty-six  bags  of  Russian^  twelve 
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iKiga  of  Germam  Iambi  and  e^hty-seven  bags  of  Ger*        182& 
fBfim  wool]»  After  deducting  the  amount  of  ninety  bags  of 
SpemiiA  .wool  sold  you,  the  balance  to  be  paid  for  by  an 
apcBptanoe  at  four  montbSi  with  Si  per  cent  discount ;  or 
IB  CBsbi  with  5  per  ceni  discount, — at  your  option. 
•  t  Commission  for  selling,  1  per  cent. 

Ebsworth  %  Badham.'* 

"  Manchester,  28th  March,  1825. 
"  D-  Maclean,  Esq. 
Sir, — ^Wehave  bought  for  your  account,  of  Messrs.  Dunn, 
Austin,  Watkins,  ^  Co.,  ninety  bags  of  Spanish  wool. 
[Sere  followed  a  specification  of  the  wools].  The  amount  of 
the  ninety  bags  to  be  deducted  from  the  one  hundred  and 
sixty-five  bags  of  Russian  and  German  wool  bought  of 
you  this  day,  and  the  balance  to  be  paid  for  by  an  accept- 
ance ait  four  months,  with  2s  per  cent,  discount;  or  in  cash, 
wftk  5  per  cent,  discount,  on  the  \st  July, — at  your  op- 

Ebsworth  &  Badham,''  . 

w  > 

'  I     ■  »  #  ■ 

These  notes  were  written  on  one  sheet  of  paper,  the  sold, 
note  (3eing  on  the  one  side,  and  the  bought  note  on  the  other; , 
Bfid  corresponding  bought  and  sold  notes  were  made  out 
and  signed  by  Ebsworth  for  the  defendants;  in  which  the 
1st  July  was  specified  as  the  day  for  cash  with  5  per  cent* 
discount,  at  the  end  of  the  sold  note  as  well  as  at  the  end 
of  the  bought  note ;  but  it  did  not  appear  that  the  last- 
mentioned  notes  had  ever  been  deUvered  to  either  of  the 

defendants. 

« 

Ebsworth,  who  was  called  as  a  witness,  stated,  that 
these  notes  were  entered  by  his  clerk  in  a  book  called  a 
contract  book,  but  which  was  not  signed  by  the  witness; 
and  he  also   stated,  that  he  shewed  the  entry  to  the 
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1828.  defendant  Waikins  on  the  day  the  Gootract  bofe  date^ 
viz.  the  28th  March,  1825;  that  WaiUmg  aaaenled  to 
it,  provided  the  confirmation  of  the  defendant  JDmmm  eodd 
be  obtained ;  that  Ebswarth  came  to  town  in  the  b^gni- 
ning  o(  April,  and  shewed  the  copy  of  the  bought  and 
sold  notes  to  Dunn,  who  approved  of  them,  and  desired 
Ebswarth  to  go  back  to  Manchester  and  proceed  with 
the  purchases ;  but  that,  shortly  afterwards^  am.  on  the 
19th  April,  Dunn  told  Ebswarth  that  he  would  have  no- 
thing to  do  with  the  contract;  which  he^  Ebswarth^  com- 
municated to  the  plaintiff.  Notwithstanding  this,  the 
plaintiff,  on  the  19th  May,  wrote  a  letter,  addressed  to  the 
defendants  jointly,  at  Manchester,  dewing  to  know  whe- 
ther they  would  appoint  any  person  to  superintend  the 
weighing  off  the  wools  sold  to  them,  and  requesting  that 
the  ninety  bags  bought  of  them  against  the  above,  might 
be  weighed  off  and  delivered  to  him.  To  this  letter  the  de- 
fendant Watkins  replied  on  the  22d,  referring  the  plaintiff 
to  Ebswarth,  who  was  then  at  Leeds.  On  the  ISA  June, 
1825,  the  plaintiff  wrote  to  the  defendants,  stating  that  be 
had  delivered  twenty-four  bags  of  the  wool  to  Ebswarth, 
on  account  of  the  defendants,  being  part  of  the  parcel  sold 
ihem  per  contract  of  the  28th  March  last.  On  the  24th 
June,  Ebswarth  addressed  an  order  to  the  plaintiff  to  de- 
liver eighteen  bags  to  WiUiamsan  8f  Jones,  and,  on  the 
21st  of  the  same  month,  Ebswarth  applied  to  the  plam- 
tiff,  in  the  name  of  the  defendants,  for  fifty  bags  more,  for 
which  an  order  was  accordingly  obtained,  and  indorsed  to 
WiUiamsan  if  Janes,  who  afterwards  disposed  of  the  whole 
of  the  sixty-eight  bags,  and  received  the  money  for  them. 
On  the  6th  July  following,  the  defendant  WatJans  toU  the 
plaintiff's  traveller  that  the  plaintiff  bod  done  right  in  de- 
livering these  wools  to  EbstioartKs  or^ev;  and,  on  the  2l8t 
July,  the  plaintiff  wrote  a  letter,  addressed  to  the  defendsnts 
at  Manchester,  inclosing  the  invoice  of  the  one  hundred 
and  sixty-five  bags  of  wool,  and  requesting  payment  for  die 
same,  after  giving  them  credit  for  the  amount  of  the  ninety 
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bags  of  Spanish  wool  sold  by  them  to  the  plaintiff.     No         1828. 
answer  hl^ving  been  returned  to  this  letter,  the  plaintiff,       ZT^'''^ 

MAC  Lb  AN 

on  the  29th  Augttst,  sent   a  notice   to  the  defendants'  v. 

Dunn 

counting-house  in  London,  stating  that  his  clerk  would 
attend  on  the  following  day,  for  the  purpose  of  delivering 
the  remaining  portion  of  the  wools,  on  their  paying  for 
the  same,  agreeably  to  contract:  and,  on  the  17th  October ^ 
he  gave  them  notice,  that,  unless  the  account  was  finally 
liquidated  on  or  before  the  1st  November  then  next,  he,  the 
plaintiff,  would  cause  the  wools  still  remaining  undelivered 
to  be  put  up  to  public  sale,  and  wcmld  sell  the  same  for  the 
defendants' account,  appropriating  the  proceeds  to  the  liqui- 
dation of  their  debt ;  and  that  he,  the  plaintiff,  should  hold 
them  responsible  for  any  balance  that  might  remain  due  to 
him  after  the  appropriation  of  such  proceeds.  No  atten- 
tion having  been  paid  to  this  notice,  the  wools  were  sold 
by  auction  at  a  loss  of  between  2,000/.  and  3,000/. ;  on 
which  the  present  action  was  commenced. — For  the  de- 
fendants it  was  objected  :—Jirst,  that  there  was  no  valid 
contract  between  them  and  the  plaintiff,  as  Ebsworih,  the 
broker  who  acted  for  both  parties,  neither  signed  his  name 
in  the  contract-book,  nor  delivered  the  bought  and  sold 
notes  to  either  of  the  defendants; — secondly,  that,  Ebs' 
worth  having  no  authority  from  Dunn  at  the  time  of  mak- 
ing the  contract,  he  was  not  an  agent  duly  authorized 
within  the  meaning  of  the  statute  of  frauds  (a); — thirdly, 
that  there  was  a  material  variance  between  the  bought  and 
sold  notes  delivered  to  the  plaintiff  and  those  made  out  for 
the  defendants ;  as,  in  the  former,  the  words  *^  on  the  1st 
July'*  were  written  at  the  end  of  the  bought  note  only, 
whilst  in  the  latter  these  words  were  written  at  the  end  of 
the  sold  note  as  well  as  of  the  bought  note: — and,  lastly, 
that  the  plaintiff  had  rescinded  the  contract  by  re-selling 

(a)  39  Car.  2,  c.  3, 1. 17. 
VOL.  I,  E  E  E 
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1829.  part  of  the  wools  by  anctiony  without  die  consent  of  the  de- 
fendants. His  Lordship  left  it  to  the  Jury  to  say,  whether 
or  not  the  testimony  of  Ebsworth,  the  broker,  was  entitled 
to  credit,  and  whether  the  defendant  Dmm  had  or  had  not 
adopted  the  contract  made  by  the  former  in  his  character 
of  broker.  The  Jury  found  in  the  affirmatire,  and  accord- 
ingly gave  a  verdict  for  the  plaintiff,  leave  being  resenred 
to  the  defendants  to  move  to  set  it  aside,  in  case  the  Court 
should  be  of  opinion  that  either  of  the  objections  taken  at 
the  trial  was  weD  founded. 

Mr.  Seijeant  Todtfy,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside  and 
a  nonsuit  entered,  or  a  new  trial  granted ;  and,  in  su{^M)rt 
of  the  latter,  he  produced  several  affidavits  tending  to  im- 
pugn the  character  of  Ebnoortk. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Russell,  on  a  for- 
mer day  in  this  Term,  shewed  cause. — Taking  all  the  do- 
cuments together,  tiz.  the  bought  and  sold  notes,  and  the 
entry  in  Ebsworih's  book,  there  was  a  valid  contract  be- 
tween  the  plaintiff  and  defendants,  by  which  both  par- 
ties were  bound ;  and,  whether  or  not  Ebsworth  had  any  au- 
thority from  Dvita  at  the  time  of  the  contract,  or  whether 
the  latter  did  not  afterwards  recognize  or  adopt  it,  has  been 
set  at  rest  by  the  finding  of  the  Jury.  Although  the  bought 
and  sold  notes  made  out  for  the  defendants  were  not  de- 
livered to  them,  yet  they  were  signed  by  Ebsworth  as  the 
broker  for  both  parties ;  and  there  can  be  no  doubt  but 
that  he  was  ftdly  authorized  by  the  defendant  WtUkius  to 
make  the  contract;  and  Dunn  afterwards  assented  to 
and  adopted  it,  which  assent  and  adoption  are  equivalent 
to  a  previous  authority.  Ebsworth  was  not  only  the  agent 
of  both  parties  for  the  purpose  of  making  the  contract,  but 
also  for  carrying  it  into  execution;  so,  he  was  not  only 
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empowered  to  receive  the  wools,  but  to  sell  and  deliver  ]828. 
them  to  third  parties,  he  having  actually  sold  sixty-eight 
bags  to  Messrs.  Williamson  8f  Jones. — With  respect  to 
the  variance  between  the  respective  bought  and  sold  notes, 
as  those  delivered  to  the  plaintiff  were  written  on  one 
sheet  of  paper,  the  words  **  the  1st  of  July^^  at  the  end  of 
the  bought  note,  apply  to,  and  must  be  incorporated  with 
and  control,  the  contract  as  stated  in  the  sold  note ;  and, 
as  the  whole  must  be  taken  to  be  one  memorandum,  it  is 
quite  sufficient,  and  there  was  no  necessity  to  repeat  these 
words  at  the  foot  of  the  sold  note.  It  has  been  said  that 
the  plaintiff  rescinded  the  contract  by  ttie  re-sale  of  part 
of  the  wools  without  the  assent  of  the  defendants;  but  be 
was  under  the  necessity  of  doing  so,  as  the  defendants  re- 
fused to  accept  them.  It  may  be  contended,  that  a  port 
acceptance  of  goods  cannot  operate  to  take  a  case  out  of 
the  statute;  yet,  when  goods  are  ponderous  and  bulky, 
they  need  not  be  all  delivered  at  one  and  the  same  time. 
An  acceptance  of  a  part  at  any  period  subsequent  to  the 
contract,  is  sufficient;  and,  if  an  unequivocal  act  of  con- 
trol be  exercised  over  the  part  delivered,  it  is  equivalent 
to  an  acceptance  of  the  whole.  The  case  of  Chaplin  v. 
Rogers  (a)  establishes  the  principle,  that,  if  a  purchaser 
deal  with  a  commodity  as  if  it  were  in  hb  actual  pos- 
session, as,  by  sale  of  part  to  another,  this  will  super- 
sede the  necessity  of  proving  an  actual  delivery.  In 
Hinde  v.  Whitehouse  (b)  it  was  held,  that  the  delivery  to, 
and  acceptance  by,  the  purchaser,  of  samples  of  sugars, 
a:nd  which  delivery  was  made  as  part  of  the  article  pur- 
chased, took  the  case  out  of  the  operation  of  the  statute. 
So,  here,  the  sale  and  delivery  of  the  sixty-eight  bags  of 
wool  by  Ebsworth  to  Williamson  ^  Jones,  with  the  assent 

(a)  1  East,  192.  (6)  7  East,  a5a 

E  E  E  2 
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of  the  defendants,  amounted  to  a  transfer  of  the  whole. 
Ahfaougfa  in  Cooper  Y.Elsion{a)  it  was  decided ,  that  a 
sale  of  goods  hy  sample  in  one  place,  to  be  afterwards  de- 
livered at  another,  was  within  the  statute,  if  no  part  of 
the  goods  c<Hitracted  for  were  detivered ;  yet  Lord  Kenyan 
there  observed,  that  the  case  expressly  stated  that  the 
samjJe  was  no  part  of  the  goods  contracted  to  be  deliver- 
ed.— It  has  been  insisted  that  Ebsworth  was  not  authoriz- 
ed by  Dmmm  to  act  as  his  agent  at  the  time  of  the  contract; 
but  such  authority  may  clearly  be  presumed  from  hb  sub- 
sequent adoption  and  assent.     It  is  a  well  known  and  es- 
tabUshed  maxim,  that  omnis  ratihabiiio  retro  trahiiur,  d 
wumdaio  irqmiparatmr :  and  in  Ward  v.  Evans  (ft)  it  waft 
held,  that,  if  a  master  send  his  servant  to  receive  money, 
and  the  servant,  instead  of  money,  take  a  bill,  and  the 
master,  as  soon  as  told  thereof,  disagree,  he  is  not  bound 
by  this  payment;   bat  that  acquiescence,  or  any  small 
matter,  will  be  proof  of  the  masters  consent,   and  will 
make  the  act  of  the  servant  the  act  of  the  master.    So, 
in  Bomlton  v.  Hittisden  (c))  a  merchant's  apprentice  drew 
a  promissory  note,  riz.  "  I  promise  to  pay  a  certain  sum 
for  my  master;**  and  it  was  held,  that,  in  order  to  charge 
the  master  with  the  note,  there  ought  to  be  either  an 
authority  precedent,  or  a  consent  subsequent.     An  en- 
try by  an  agent  to  avoid  a  fine,  is  rendered  valid  and  8u£S- 
cient  by  a  subsequent  adoption ;  and  no  distinction  can 
be  drawn  between  an  agent  under  the  statute  of  frauds, 
and  a  general  agent.     The  case  of  Kinnitz  v.  Surry  (d) 
is  an  express  authority  to  shew  that  Lord  EUenborougk 
considered  a  subsequent  act  of  adoption  to  be  suflScient  to 
constitute  an  agent  within  the  meaning  of  the  statute. 


(a)  7  Term  Rep.  14.  Raym.  224. 

(b)  2  Salk.  442.  (d)  Valeft  Prin.  &  Agent,  2d 

(c)  Comb.  450;  5.  C.  1   Ld.      Edit.  143,  n. 
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The  same  principle  was  cstablislied  by  the  Court  o(  King's         1^28. 
Bench  in  Soames  v.  Spencer  (a),  viz.  that  a  subsequent       macleam 
ratification  of  a  contract  is  equivalent  to  a  prior  authority;  <^* 

and  that  such  contract,  when  ratified,  is  binding  on  the 
party,  although  it  was  originally  made  without  his  autho- 
rity. IF,  therefore,  a  prior  authority  may  be  presumed 
from  a  subsequent  assent,  the  Jury  having  in  this  case  found 
that  Dunn  assented  to  the  contract  made  by  Ebswarth^  it 
operates  as  an  adoption  of  such  contract,  and  is  consequent- 
ly binding  on  all  the  defendants. — With  respect  to  the  re- 
sale by  the  plaintiff  of  the  remainder  of  the  wools,  it  cannot 
have  the  effect  of  rescinding  the  contract,  or  preclude  him 
from  recovering  damages  from  the  defendants  for  the 
non-performance  or  breach  of  their  part  of  it ;  though  it 
might  have  been  an  answer  to  an  action  for  goods  bargain- 
ed and  sold.  In  Mertens  v.  Adcock  (A),  a  re-sale  was 
held  to  be  no  bar  to  an  action  by  the  vendor,  although 
it  might  perhaps  be  considered  as  a  wrongful  conver- 
sion. It  seems  from  the  case  of  Hagedorn  v.  Laing  (e), 
that,  after  a  re-sale  of  goods  by  the  vendor,  on  default  made 
by  the  purchaser,  he  cannot  recover  against  him  for  goods 
bargained  and  sold ;  the  Court,  however,  did  not  decide ' 
on  that  ground,  but  on  the  fact  that  there  was  a  particular 
contract ;  and  that,  even  if  it  were  a  contract  of  bargain  and 
sale,  it  was  subject  to  a  condition,  viz.  that,  if  the  pur- 
chaser did  not  take  the  goods  within  a  certain  time,  the 
seller  might  rescind  the  contract ;  and  that,  if  he  re-sold,  he 
shewed  his  dissent  to  the  contract  of  bargain  and  sale. 
Although  the  case  of  Grea$)es  v.  AatUin  (d)  may  be  said  to 
establish  the  principle,  that,  notwithstanding  the  purchaser 
of  goods  neglect,  after  notice,  to  carry  them  away,  the 
seller  has  no  right  on  that  account  to  re-sell  them ;  yet. 
Lord  Ellenborough  said :  '^  If  the  buyer  does  not  carry  away 


(a)  1  Dow.  &  Ryl.  32.  (c)  6  Taunt.  162. 

(b)  4  Esp.  Rep.  251 .  (d)  S  Camp.  426. 
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1828.         the  goods  bought  within  a  reasonable  time,  the  seller  may 
charge  him  warehouse-room ;  or,  he  may  bring  an  action 
for  not  removing  them,  should  he  be  prejudiced  by  the 
delay ;"  and  there,  the  purchaser  had  a  Ycrdict  for  the  dif- 
ference between  the  price  at  which  he  bought  the  goods, 
and  the  sum  for  which  they  were  re-sold.     So,  notwith- 
standing in  Hore  v.  Milner  (a)  it  was  held,  that,  after  a 
re-sale,  the  vendor  could  not  bring  an  action  for  goods  bar- 
gained and  sold ;  on  the  ground  that,  by  the  re-sale,  he  had 
abandoned  his  right  to  insist  on  the  purchaser's  taking  the 
goods,  and  had  not  considered  them  as  his  property,  or  the 
contract  as  completed;  yet  Lord  Kenyan  said,  that  the 
seller  could,  therefore,  only  recover  damages  for  the  breach 
of  the  agreement;  and,  as  there  was  no  count  in  the  decla- 
ration applicable  to  that  part  of  the  case,  his  Lordship  di- 
rected a  nonsuit.     Here,  however,  the  plaintiff  seeks  to 
recover  the  damages  sustained  by  him  on  account  of  the 
deficiency  arising  from  the  re-sale  of  the  wools,  and  the 
declaration  is  framed  accordingly;  and,  as  the  contract  was 
not  completed  through  the  defendants*  neglecting  or  refus- 
ing to  take  the  residue  of  the  wools,  after  an  acceptance  of 
a  part,  the  plaintiff  was  not  only  justified  in  re-selling  the 
part  undelivered,  but  is  also  entitled  to  recover  the  defici- 
ency arising  from  the  re-sale. — At  all  events,  there  is  no 
ground  for  a  new  trial,  as  the  question  as  to  the  credit  due 
to  Ebsworth  was  most  fully  and  properly  lefl  to  the  Jury; 
and  their  verdict  is  conclusive  on  that  point. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  SpanHe,  in  sup- 
port of  the  rule. — This  case  involves  principles  of  great 
importance  in  point  of  law,  as  well  as  to  commercial  in- 
terests ;  and  although  the  defendant  Watkins  might  have 
assented  to  the  terms  of  the  contract  made  by  Ebs- 
worth,   still  it  cannot   have    the  effect   of  binding  the 

(«)  Peake  8  Ni.  Pri.  Cas.  3d  Edit.  58. 
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Other  defendantSi  as  it  was  not  made  with  them  as  part-         1828. 
ners   in  the    business  of  dry-salters   and   oilmen ;    and      maclean 
there  was  no  evidence  to  shew  that  they  were  partners  in  v. 

Dunn 

the  wool  trade.     But,  independently  of  this,  there  was 
no  valid  contract  to  bind  the  defendants.     In  Grant  v. 
Fletcher  {a),  a  broker  having  made  a  contract,  entered  it 
in  his  book,  but  did  not  sign  it;  he  afterwards  signed  and 
delivered  bought  and  sold  notes  to  the  contracting  parties, 
which  differed   from  each  other — that  delivered  to   the 
defendants  not  mentioning  the  names  of  the  buyers,  and 
that  delivered  to  the  plaintiffs  not  specifying  the  commo- 
dity sold;  and  Lord  Chief  Justice  Abbott  said:  '^  The  bro- 
ker is  the  agent  of  both  parties ;  and,  as  such,  may  bind 
them  by  signing  the  same  contract  on  behalf  of  buyer  and 
seller.    But,  if  he  does  not  sign  the  same  contract  for  both 
parties,  neither  will  be  bound.     The  entry  in  the  broker's 
book  is,  properly  speaking,  the  original,  and  ought  to  be 
signed  by  him.'*    In  the  present  case,  that  was  not  done, 
and  the  bought  and  sold  notes  delivered  to  the  plaintiff 
differed  materially  from  those  made  out  for  the  defend- 
ants, which  were  not  delivered  to  them,  but  remained  in 
the  possession  of  Ebsworth  until  after  the  present  action 
was  commenced.     It  was  the  duty  of  Ebsworth  to  make  the 
contract  so  as  to  be  binding  on  both  parties;  and,  as  the 
bought  and    sold   notes   varied   in  terms,   the  entry  by 
Ebsworth  in  his  contract-book  will   not  supply  the   de- 
fect.    In  Powell  V.  Divett  (6),  a  material  alteration  in  a 
sale-note  by  the  broker,  after  the  bargain  made,  at  the  in- 
stance of  the  seller,  without  the  consent  of  the  purchaser, 
was  held  to  annul  the  instrument  so  as  to  bar  the  seller.   In 
Cumming  v.  Roebuck ^  Lord  Chief  Justice  Gibbs  said(c): 
•'  If  the  broker  deliver  a  different  note  of  the  contract  to 
each  party  contracting,  there  is  no  valid  contract.    Each  is 

(a)  5  Barn.  &  Cress.  436.  (r)  Holt's  Ni.  Pri.  Cas.  173. 

{b)  15  East,  29. 
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1828.  boundbythenolewiiichthebrdLerdeliTers;  mod,  if  different 
notes  are  giren  to  the  pardes»  neither  can  understand  the 
other*** — ^Thenext  question  is,  whether  Ebtwotih  bad  any 
antboritj  from  the  defendant  Dmmrn  to  make  the  contract 
in  question  on  his  behalf,  or  whether  he  can  be  eonsidered 
a»  aa  agent  duly  autiiorised  within  the  meaning  ci  the  sCa* 
tate  of  frauds.  The  authcNrity  given  him  by  Wmiiims  was 
merely  conditional,  cm.  in  case  the  assent  of  Dmm  coaU 
be  obtained ;  but,  in  order  to  make  the  contract  binding  on 
both  the  defendants,  Ebswortk  should  have  been  clothed 
with  the  authority  of  all  at  the  time,  the  words  of  the 
statute  requiring  ''a  note  or  memorandum  of  the  bargain  to> 
be  made  and  signed  by  the  parties  to  be  charged  by  aaeh) 
contract,  or  their  agents  thereunto  lawfully  authorised  f*^ 
which  must  necessarily  apply  to  an  agent  authorised  at 
the  time  of  the  contract.  Admitting  the  maxim,  that 
oaiaf#  raiihabiiio  retro  irahiimr,  et  mandato  CBqmparaimrj 
yet  the  mandaiKm  must  be  in  writing,  in  order  to  bring  a 
case  within  the  ttieaning  and  operation  of  the  statute.  If 
an  agent  has  authority  at  the  time  of  the  contract,  his  s%- 
nature  is  binding  on  his  principal;  but  a  subsequent  ratifi- 
cation by  the  latter  cannot  supply  the  want  of  authority 
at  the  time  of  the  bargain,  without  which  the  signature  by 
the  agent  would  be  a  mere  nullity.  Here,  Dunn  might 
have  rejected  the  agency  of  Ebsworth  at  any  time  before 
the  contract  was  begun  to  be  carried  into  effect;  and  he 
actually  did  so  before  any  of  the  wools  were  sold  kx  deli- 
vered to  Williamson  %  Jones.  This  case,  therefore,  is 
distinguishable  from  Kinrutz  v.  Surryj  as  there  the 
buyer  acted  upon  the  authority  of  the  agent,  and  thereby 
adopted  his  act.  So,  in  Soames  v.  Spencer,  both  parties 
assented  to,  and  ultimately  ratified  the  contract.  Al- 
though it  may  be  said  that  an  adoption  or  recogni- 
tion of  the  acts  of  an  agent  after  contract  made,  may 
be  sufiicient  to  satisfy  the  terms  of  the  statute,  yet  such 
contract  cannot   be  binding  on  the  party  sought  to  be 
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charged,  unless  he  authorized  the  signature  by  the  agent  1828. 
at  the  time  he  entered  into  the  contract  on  his  behalf.  At 
all  events,  the  re-sale  by  the  plaintiff  of  the  wools  undeli- 
vered, amounted  to  a  rescinding  of  the  original  contract. 
No  man  can  be  justified  in  selling  the  goods  of  another; 
and,  as  the  plaintiff  has  sued  the  defendant  for  a  breach  of 
the  contract  under  which  the  wools  were  sold  to  them,  it 
must  be  assumed  that  the  property  passed  to  them  as  the 
vendees.  In  Mertens  v.  Adcock,  the  plaintiff  purchased 
goods  at  an  auction ;  and  Lord  EUenboraugh  said,  *'  as 
soon  as  the  lot  was  knocked  down  to  him,  he  became  the 
buyer:  they  were  goods  bargained  and  sold.**  Unless, 
therefore,  in  the  case  of  an  express  contract,  as  a  sale  by 
auction,  or  the  goods  sold  are  of  a  perishable  nature, 
the  vendor  cannot  be  justified  in  re-selling  them;  and,  if 
be  do  so,  he  is  thereby  precluded  from  suing  the  vendee 
for  a  breach  of  contract.  In  the  contracts  made  by  the  Ea$i 
India  Company,  the  power  of  re-sale  is  expressly  provided 
for  by  the  conditions  of  sale.  The  case  of  Greaves  v.  Ashlim 
is  expressly  in  point.  There,  there  was  a  written  contract 
for  the  sale  of  oats,  and  no  time  was  specified  for  the  de- 
livery. A  week  after  the  contract,  the  seller  gave  the 
purchaser  notice,  that,  if  they  were  not  carried  away  imme- 
diately, he  should  re-sell  them  to  other  persons;  and  he 
accordingly  did  so ;  but  Lord  Ellenborough  held,  that  the 
notice  given  to  fetch  away  the  oats  could  not  discharge  the 
seller  from  his  contract,  nor  empower  him  to  sell  the  pro- 
perty of  the  purchaser.  So,  here,  the  plaintiff  could  not 
put  an  end  to  the  contract;  nor  was  he  justified  in  re-sell- 
ing the  wools  undelivered,  without  having  obtained  the 
previous  assent  of  both  the  defendants  so  to  do. — At  all 
events,  as  the  testimony  Ebsworth  gave  at  the  trial  has 
been  since  contradicted  in  many  points  by  several  affida- 
vits, it  is  but  just  to  all  parties  that  the  cause  should  be 
reconsidered  in  this  respect. 

Cur.  adv,  vtdt* 
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1828.  Lard  Chief  Justice  Best,  now  said : — A  motion  has  been 

made  in  this  case,  for  a  nonsuit,  or  a  new  triaL  The 
former  resting  on  points  reserved  by  me  at  Nisi  PriuSf 
the  latter,  on  aflSdayits  tending  to  impeach  the  credit  of 
Ebsfvortfi,  the  broker,  by  whom  the  original  contract  was 
made.  The  degree  of  credit  due  to  his  testimony,  and  also 
the  fact  of  his  being  authorized  by  the  defendants  to  make 
the  contract  on  their  part,  were  expressly  left  to  the  Jury. 
There  can  be  no  doubt  but  that  he  had  authority  from 
Watkins;  and  although  it  has  been  s^dd  that  it  was  con- 
ditional only,  yet  as  Ebsworth  swore  that  it  was  afterwards 
assented  to  by  Dunn,  the  defendants  should  have  been  pre- 
pared to  contradict  that  assertion  at  the  trial.  But  Ebt^ 
worth  expressly  swore  that,  some  time  after  the  contract 
was  made,  viz.  in  the  beginning  oi  April,  1825,  he  called  on 
Dunn,  in  London,  and  shewed  him  a  copy  of  the  bought  and 
sold  notes,  and  that  he  not  only  approved  of,  but  requested 
him,  Ebsworth,  to  go  back  to  Manchester  and  proceed 
with,  the  purchases.  That  part  of  his  testimony  remained 
wholly  uncontradicted,  nor  was  there  any  attempt  to  im- 
pugn it.  If  the  objection  to  his  credit  had  been  taken  at 
the  trial,  his  evidence  might  have  been  received  with  sus- 
picion; but,  as  the  verdict  of  the  Jury  is  corroborative 
of  the  facts  stated  by  him,  and  no  objection  was  raised 
at  the  time,  I  am  of  opinion,  that  there  is  no  ground  for  a 
new  trial. — With  respect  to  the  nonsuit,  several  legal  ob- 
jections have  been  raised.  First,  that  the  subsequent 
adoption  of  the  contract  by  the  defendant  Dunn,  even  as- 
suming that  he  did  so,  will  not  take  this  case  out  of  the 
operation  of  the  statute  of  frauds;  and,  in  support  of  this 
objection,  we  have  been  referred  to  the  words  of  the  act, 
which  require  "some  note  or  memorandum  in  writing  of 
the  bargain,  to  be  made  and  signed  by  the  parties  to  be 
charged,  or  their  agents  thereunto  lawfully  authorized;" 
and  it  has  been  insisted  that  this  means,  that  the  agent 
should  be  invested  with  his  authority  at  the  time  of  his 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  777 

signing  the  contract  or  bargain.  If  that  had  been  the  in-  1S28. 
tention  of  the  Legislature,  they  would  have  so  expressed 
themselves.  But  the  language  of  the  act  does  not  shew 
such  an  intent.  It  merely  requires  some  memorandum  in 
writing  to  be  signed  by  the  parties  to  be  charged ,  or  by 
their  agents  thereunto  lawfully  authorized ;  leaving  us  to 
the  rules  of  common  law,  to  consider  the  mode  in  which 
the  agent  is  to  receive  his  authority,  or  at  what  time  sanc- 
tion is  to  be  given  to  him  by  his  principal,  to  make  the 
bargain  or  sign  the  contract.  In  all  other  cases,  a  subse- 
quent sanction  or  adoption  is  considered  to  have  the  same 
effect  as  a  previous  authority ;  or,  in  other  words,  that,  as 
an  authority  may  be  presumed  from  previous  employment 
in  similar  acts,  so,  the  same  presumption  arises  from  subse- 
quent acts  of  assent  or  acquiescence :  and  this  is  most 
aptly  expressed  by  the  well  known  maxim,  that  omnis 
riUihabitio  retro  trahitur,  et  mandato  cequiparatur.  I 
am  clearly  of  opinion  that  the  subsequent  sanction  or  rati- 
fication of  a  contract  signed  by  an  agent,  takes  it  out  of 
the  operation  of  the  statute  far  more  satisfactorily  than 
an  antecedent  authority.  In  the  case  of  a  previous  au- 
thority, the  party  must  trust  to  his  agent  for  a  faith- 
ful execution  of  his  duty ;  but,  if  the  authority  be  given 
subsequently  to  the  making  of  the  contract,  the  princi- 
pal knows  all  that  the  agent  has  done,  and  ratifies  and 
confirms  his  acts.  Without,  therefore,  the  aid  of  any  au- 
thority, I  should  have  entertained  no  doubt  on  this  point, 
on  the  ground  that  a  subsequent  recognition  by  a  princi- 
pal of  the  acts  of  his  agent,  is  not  only  equivalent  to,  but 
more  binding  than,  a  previous  authority  existing  only  at 
the  time  of  making  the  contract.  But  there  are  recent  de- 
cisions which  tend  to  confirm  my  opinion,  and  assist  me 
in  the  view  I  have  taken  of  this  question.  In  Kinnitz  v. 
Surry  (a),  which  was  an  action  of  assumpdt  for  not  re- 

(a)  Paley,  143,  n. 
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being  joiotlj 
a  qTjEusticr  of  ofl,  J»  entered  into  a  con- 
Ae  sale  of  it,  wiAoot  the  anthority  or  know- 
ledse  of  JBL,  who.  apon  leiaiiug  informatioo  of  the'  dr- 
K  nfmtd  to  be  boond  br  it,  bat  afterwards  as- 
panl,  azad  samples  were  defirered  to  the  ven- 
ras  held,  in  an  action  against  the  latter,  that  B,'s 
suhacqptci  nlificaSioo  of  the  contract  rendered  it  bindiog, 
and  that  it  was  to  be  ocnsidered  as  a  contract  in  writing 
within  the  tenos  of  the  statnte.  That  b  an  express  deci- 
sioo  of  the  Coart  of  Kirng's  Bemchj  and  appears  to  me  to  be 
in  terms  with  the  present,  as  it  estaWshes  the  principle, 
that  a  sabscqnest  ratification  of  a  contract  is  equiva- 
lent to  a  prerioas  authority;  or,  in  other  words,  that 
a  ratification  of  a  contract  by  a  prir.cipal  relates  back  to 
the  time  when  it  was  made  by  the  agent;  which,  in  this 
case,  was,  when  the  bought  and  sold  notes  were  signed  by 
EbswartJk,  who  acted  as  the  broker  for  both  parties. — Sc- 
eomdij^s  it  has  been  said,  that  there  is  a  material  variance 
between  the  bought  and  sold  notes  delivered  by  Ebsworik 
to  the  phuntiff,  and  those  made  out  by  him  for  the  defend- 
ants; as,  in  the  former,  the  words  "  the  \st  of  July ^  were 
omitted  at  the  end  of  the  sold  note :  but  that  appears  to 
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me  to  be  unimportant^  or,  at  all  events,  not  so  material  1828, 
an  alteration  as  to  avoid  the  contract  between  the  bayer 
and  seller.  Where  there  is  no  aggregatio  tnentium  on 
facts  previously  agreed  on  as  to  the  particular  terms  of  & 
contract,  it  must  be  acceded  that  a  variance  or  alteratiou  by 
the  broker  annuls  the  contract.  But  here,  the  bought  and 
sold  notes  were  written  on  the  same  sheet  of  paper,  and  were 
intended  to  apply  to  one  and  the  same  transaction.  The 
paper  containing  the  contract  for  the  sale  of  the  Russian 
and  German  wools,  by  the  plaintiff  to  the  defendants,  and 
the  purchase  of  the  Spanish  wools  from  the  latter,  formed 
one  document.  The  contract  was  to  operate  by  way  of  bar- 
ter or  exchange  of  wools ;  and  corresponding  bought  and 
sold  notes  were  accordingly  made  out  by  the  broker,  and 
ought  to  have  been  delivered  to  each  of  the  contracting 
parties.  The  bought  note  delivered  to  the  plaintiff  has  re- 
ference to  the  sold  note ;  and  both  are  precisely  tl^e  same  as 
those  made  out  for  the  defendants,  with  the  exception  of 
the  omission  of  the  words  "  the  1st  of  July,'*  at  the  end 
of  the  sold  note.  But,  as  those  words  are  inserted  at  the 
end  of  the  bought  note,  they  must  be  taken  to  apply 
equally  to  the  contract  set  out  in  the  sold  note,  and  as 
being  the  day  on  which  the  payment  with  5  per  cent,  dis- 
count was  to  be  made. — It  has  been  also  objected,  that 
there  has  not  been  such  an  acceptance  of  the  wools  agreed 
to  be  sold  by  the  plaintiff  to  the  defendants,  as  will  take 
the  case  out  of  the  operation  of  the  statute  of  frauds;  but 
on  that  point  I  decline  giving  any  opinion.  It  is  enough 
for  me  to  say,  that  there  was  a  sufficient  contract  in  writ- 
ing to  bind  both  parties ;  and,  if  the  subsequent  ratifica- 
tion by  Dunn  constituted  Ebsworth  an  agent,  by  relation, 
duly  authorized  at  the  time  of  the  contract,  as  he  made 
out  for  the  defendants  bought  and  sold  notes  corres- 
ponding in  terms  with  those  delivered  to  the  plaintiff,  his 
entering  it  in  his  contract  book  was  not  necessary  to  com- 
plete the  contract ;  neither  was  it  essential  to  its  validity. 


DOVK. 
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1828.  Lastly^  it  has  been  contended  that  the  plaintiff  has  re- 
scinded the  contract,  or,  in  other  terms,  deprived  himself 
of  any  right  of  action  he  might  have  had  against  the  de- 
fendants for  a  breach  of  contract,  by  the  re-sale  of  the 
wook  which  were  not  delivered  to  the  defendants.  But 
such  sale  did  not  take  place  until  after  the  defendants 
had  had  due  notice,  that,  unless  the  amount  due  to  the 
plaintiff  for  the  wools  was  liquidated  liefore  a  given  day, 
they  would  be  put  up  to  public  sale;  and  that  the  de- 
fendants would  be  held  responsible  for  any  balance  that 
might  remain  due.  The  sale  was  beneficial  to  both  par- 
ties ;  and,  if  it  had  not  taken  place,  the  plaintiff  might  have 
been  entitled  to  recover  to  a  far  greater  amount,  as  it 
was  proved  at  the  trial  that  the  market  was  declining  ra- 
pidly at  the  time.  It  has  been  admitted,  for  the  defend- 
ants, that,  if  the  commodity  had  been  perishable,  it  might 
have  been  re-sold;  but  it  does  not  appear  that  any  excep- 
tion has  ever  been  made  as  to  such  commodities.  Indeed, 
it  is  very  difficult  to  say  what  may  be  considered  perish- 
able articles,  and  what  not;  or  whether  the  articles  may  be 
deteriorated  by  change  of  fashion,  or  by  use.  It  is,  how- 
ever, quite  clear  that  price  b  perishable,  if  goods  are  not 
This  is  proved  by  some  late  speculations  in  the  commercial 
world,  which  eventually  turned  out  to  be  mere  gambling 
transactions,  where  we  have  seen  the  price  of  shares  in  public 
companies  fluctuate  daily,  if  not  hourly.  Property  which 
might  be  considered  as  valuable  on  one  day,  might  be  worth 
little  or  nothing  on  the  next;  and,  in  that  respect,  there 
is  no  essential  difierence  between  one  commodity  and  an- 
other. It  is,  therefore,  a  practice  founded  on  good  sense, 
that  a  person  who  has  contracted  lor  the  sale  of  an  ar- 
ticle, may,  when  the  party  who  agreed  to  purchase  re- 
fuses to  complete  his  bargain,  re-sdl  it,  and  hold  him 
responsible  for  the  difference  between  l^e  price  dbtai*- 
ed  at  such  sale,  and  that  originally  agreed  to  be  paid. 
The  practice  itself  is  evidence  of  the  law,  and  we  ought 
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not  to  act  contrary  to  it,  unless  some  authority  be  point-  1828. 
ed  out.  But  the  cases  to  which  we  have  been  refer* 
red,  do  not  appear  to  me  to  apply.  If  the  vendor  of 
goods  insist  on  having  from  the  purchaser  the  price  at 
which  he  contracted  to  dispose  of  them,  and  he  afterwards 
re-sell  them,  he  cannot  maintain  an  action  for  goods  bar- 
gained and  sold;  as,  in  order  to  claim  the  price  agreed 
to  be  given  for  them  by  the  purchaser,  he  must  continue 
to  exercise  a  dominion  over  them.  But,  if  he  sue  the  pur- 
chaser for  damages  by  reason  of  his  refusal  to  perform 
or  complete  the  contract,  it  is  not  necessary  for  him 
to  keep  dominion  over  the  goods;  he  may  allege  that  the 
vendee  had  entered  into  a  contract  for  the  purchase  of  cer- 
tain articles,  and  that  he  refused  to  perform  it,  in  conse- 
quence of  which  the  goods  were  sold  at  a  less  price; 
whereby  he  had  sustained  a  damage.  In  such  a  case,  it  is 
not  necessary  that  the  property  should  remain  in  the 
hands  of  the  seller  unchanged  at  the  time  he  commences 
his  action  for  damages  for  the  breach  of  contract;  nor  is  it 
necessary  for  him  to  allege  that  fact  in  his  declaration. 
The  practice  of  the  commercial  world  is  against  it ;  neither 
can  justice  require  it.  In  the  case  of  a  warranty  of  a 
horse,  if  it  turn  out  to  be  unsound,  the  buyer  may  dis- 
pose of  it;  and,  if  he  sell  it  at  a  loss,  he  may  recover 
for  the  breach  of  warranty,  notwithstanding  the  re-sale.  It 
has  been  said,  however,  that  a  re-sale  of  goods  by  the  ven- 
dor is  a  bar  to  an  action  against  the  vendee,  except  in  the 
case  of  goods  sold  by  auction ;  and  that,  in  contracts  enter- 
ed into  by  the  East  India  Company,  the  power  of  re-sale 
in  case  the  seller  refuses  to  perform  his  contract,  is  expressly 
provided  for  (a).  That  condition,  however,  is  introduced 
by  way  of  abundant  caution,  and  to  prevent  disputes,  which 
otherwise  might  continually  arise  at  the  Company's  sales. 
But  it  has  never  been  decided  that  a  re-sale  of  goods  by 

(a)  Sec  Eagleton  v.  The  East  India  Company,  3  Bos.  &  Pul.  55. 
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pnrcliaser  has  refused  to  complete 
,  ban  die  fisnner  from  mainUining  an  actioD 
to  recofcr  damages  tor  die  deficiency, 
of  dke  piioe  nhcairird  tar  die  article  on  such  re-sale.     It 
that  die  cootrarr  has  been  ruled  at  yUi  Prius. 

leiingdieopinionof  a  single  Jodgei 

able  he  may  be,  as  an  andioikjr,  we  are  anxioiis 

thb  caje  on    the  princi|des  of   conTcnience 


usage,  which  are  not  inconsistent  wil^ 
doing  dus,  we  shaD  not  go  bejond 
dntr,  or  exceed  anj  kgal  finnts.  It  is  most  conns 
wel  as  hgwffirial,  bodi  to  the  buyer  and  seDer^ 
that,  when  the  one  ■LfwtJ  fo  jpeffotm  his  part  of  the  coih 
tract,  the  other  maj  re-adl  the  goods  contracted  for;  and 
tfhat  die  partT  icfuaiiig  ilionM  be  Kable  for  the  loss  on  the 
',  if  lo»  should  arise.  Iliat  orost  always  depend  on 
toctnating  slate  of  die  market;  and,  whether  the  ar- 
^  aoU  be  peiishabfe  or  not,  it  may  be  deteriorated  in 
e  by  bciii^  kept.  AMwwigh  die  contract  in  this  case 
ellected  by  a  broker,  who  was  not  absolutely  authorised 
by^the  defendants  to  enter  into  the  contract  for  them,  at 
the  time  he  d&I  so;  yet  as  die  defendants  afterwards  as- 
sented to  diat  contract,  and  actually  received  part  of  die 
wools  under  it,  we  are  of  opimon,  that  this  role  most 
be  dncharged. 

Rule  discharged. 


«)  Mr.  Jmdee  P«Hk,  bciag  re-     bctee  the  arfnmeat,  and  took  no 
hied  to  OK  of  tkepartiei,  retired     part  ia  tbe  dcdnon  of  the  Goort. 
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IN  THE  EXCHEQUER  CHAMBER. 


Lucas,  Esq.,  Thompson,  Esq.,  Davis,  Bull,  Linoham, 

and  EicKE  r.  Nookells. 

[In  Error.]  MayMth, 

JLHIS  was  an  action  of  trespass,  brought  against  the  intreiputfor 
plaintiffs   in  error  (defendants  below)  for  breaking  and  entering  Ae^ 
entering  the  ship  of  the  defendant  in  error  (the  plaintiff*  be-  pi«;ntiff '■  ihip, 

•       V  ,  ,  ,  ,  ,  ■"<*  leizing  and 

low),  and  seizing  and  taking  certaia  goods  and  merchan-  convening  hii 

J.         .1         1     .         .1         •  goods,  the  de- 

^izes  then  being  thereui.  rendanti  justi- 

The  first  count  of  the  declaration  stated,  that  the  de-  ^*^  ""**/' •i-  • 

^  '  wnl  oifiertfact' 

fendants  below,  on  the  1st  January^  16^i  with  force  and  «,  to  which  the 
arms,  &c.,  broke  and  entered  a  certain  ^hip  of  the  plain-  de  ir^und  sua 
tiff"  below,  of  the  value  of  6,000/.,  then  lying  in  the  London  ^^^^ 
Docks,  and  made  a  creat  noise  and  disturbance  in  and  on  »"<^  new-auign- 
board  the  said  ship,  and  stayed  and  continued  therein,  fendanti  entered 

!•  1*  ii*^!-  f  1  r  (be  ship  and 

makmg  such  noise  and  disturbance,  for  a  long  space  ot  ^q^^  the  goods 
time,  to  wit,  for  the  space  of  two  days,  then  next  follow-  for  other  pur- 

*  •'  ^         ^     poses  than  those 

ing,  and  put  and  placed  in  and  on  board  the  said  ship  di-  mentioned  in 

vers  tackles  and  ropes,  and  fixed  the  same  to  the  said  ship^  that  it  was  com- 

and  broke  open  the  hatchways,  and  greatly  injured,  dam-  j^dge  to^ve 

aged,  and  spoiled,  the  said  ship,  and  greatly  injured  the  it  to  the  Jury  to 

say  whether 

hold  thereof,  and  seized  and  took  divers  goods  and  mer-  the  goods  were 
cbandizes,  to  wit,  three  hundred  casks  of  oil,  one  hundred  undef  the^rit" 
bales  of  wool,  twenty  bundles  of  whalebone,  two  casks  of  °^  whether  the 

,  ,       execution  was 

seal  skins,  five  casks  of  hides,  &c.,  of  great  value,  to  wit,  resorted  to  as  a 

of  the  value  of  10,000/.,  then  in  the  possession  of  the  plain-  them,  to  evade 

tiff'  below,  in  and  on  board  the  said  ship,  and  on  which  frel^t^towWch 

said  goods  and  merchandizes  the  plaintiff*  below  had  a  lien,  ^«y  "^^^^^  *»ave 

^  ^  '    been  liahle  had 

they  accepted 
them  under  the  bill  of  lading,  and  not  to  efTect  a  levy  by  virtue  of  the  writ 
A  ship-owner,  by  a  charter-party,  let  hu  ship  for  a  year,  to  take  any  goods  on  board  which  the 
freighter  should  tender,  and  the  freight  was  to  be  paid  ten  days  after  the  delivery  of  the  cargo: — Heldf 
that  the  owner  had  sufficient  possession  of  the  ship  to  maintain  trespass  against  wroog-doen  for  enter- 
ing her,  although  he  had  no  lien  on  the  cargo  for  the  freight 

VOL.  I.  •  F  F  P 
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1&28.         to  the  amount  of  6,000/.,  for  certain  freight  due  to  him 
as  o%n]er  of  the  ship,  and  carried  away  the  said  goods 
and  merchandizes  and  converted  and  disposed  thereof  to 
their  own  use:  by  means  whereof,  the  plaintiff  below 
was  depriTed  of  his  lien,  and  the  freight  had  become  and 
was  wholly  lost  to  him.     The  secaadcfHmt  was  for  seizing 
and  taking  possession  of  a  certain  other  ship  or  vessel  #f 
the  plaintiff  below,  and  seizing  his  goods  (enumerating, 
them,  as  in  the  first  count),  and  carrying  away  the  sanie«, 
and  converting  and  disposing  thereof  to  the  use  of  the  de» 
fendants  below.     The  third  count  was  for  seizing,  taHKig,> , 
and  carrying  away  the  goods  of  the  plaintiff  below,  tlf^,-, 
found  and  being  in  his  ship  or  vessel,  and  convertii^  ^fi^m 
disposing  of  the  same  to  the  use  of  the  defendants  below«<  >  t, . 
To  this  declaration,  two  of  the  defendants  below,  f»f^, 
Lmcas  and  Thompson,  pleaded  jointly,— ;/fr*#,  not  guilty;-77^.. 
and  secondly,  that,  at  and  before  the  time  of  the  suppose^ 
trespasses,  they  were  Sheriff  of  Middlesex;  that  certain ^' 
persons  called  RandU  Hopley,  George  Augustus  lisgr^. 
ham,  and  Thomas  Lingham,  had  recovered,  by  judgment 
of  the  Court   of  Kings  Bench,   against  one   NaihanwA 
Thornton^  a  debt  of  ^0,000/.,  and  84^.  costs ;  that  tbeve«- 
upon  they  had  sued  out  a  writ  of  testatum  fieri  facM 
against   Thornton,  directed  to  the  Sheriff  of  MidtUesexi 
returnable  on   Thursday  next  after  the  morrow  of  AU 
Souls,  and  indorsed  to  levy  20,000/.,  besides,  &c»;  that 
the  said  writ  being  delivered  to  them  the  said  Lucas  aini 
Thompson,   as  such  Sheriff,  to  be  executed,   by  virtue 
thereof,  and  of  a  warrant  duly  made  by  them  to  two  of 
their  officers,  Davis  and  Bull  (two  other  of  the  defend- 
ants below),  the  said  Davis  and  Bull,  before  the  return 
of  the  writ,  entered  the  said  ship^  and  took  in  execution 
the  goods  and  merchandizes  mentioned  in  the  declaration, 
being  the  goods  and  merchandizes  of  the  said  Nathaniel 
Thornton,  and  liable  to  be;  taken. in  execution  by  virtue  of 
the  said  writ : — and  they  justified  in  the  usfial  maanei^  the 
breaking  open  of  the  hatchways  to  get  at  the  goods^  and 
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fixing  tackle  to  the  ship  for  the  purpose  of  removing  1828. 
them.  The  other  defendants  below,  viz.  Davis,  Bull,  lucIs 
Lingham,  and  Eiclce,  severally  pleaded,  first,  not  guilty; 
and  secondly,  Davis  and  BuU  severally  justified  as  She- 
riff's officers  acting  under  the  writ  and  warrant;  and  Ling" 
ham,  as  one  of  the  ]daintifFs  in  the  suit  against  Thornton, 
and  as  an  assistant  to  the  officers ;  and  Eicke  also  justified 
as  an  assistant.  On  the  pleas  of  not  guilty  respectively, 
the  plaintiff  below  joined  issue ;  and,  to  the  other  pleas, 
after  protesting  the  judgment  and  writ,  replied,  that  the 
defendants  below,  of  their  own  wrong,  and  without  the 
residue  of  the  cause  by  them  in  their  last  pleas  alleged,  com- 
mitted the  said  several  trespasses  in  the  introductory  part 
of  those  pleas  mentioned.  The  plaintiff  below  also  newly 
assigned  that  the  defendants  below,  at  other  times,  and  on 
other  occasions,  and  for  other  purposes,  than  those  men- 
tioned in  the  picas,  and  with  excessive  and  unnecessary 
force  and  violence,  broke  and  entered  the  said  ship,  and 
seiied,  took,  and  carried  away,  the  said  goods.  On  these 
replications,  the  defendants  below  respectively  joined  issue, 
and,  with  the  exception  of  Lucas  and  Thompson,  who  join- 
ed in  their  plea,  pleaded  severally  not  guilty  to  the  new- 
asrignment!  on  which  plea,  also,  issue  was  joined  by  the 
plaintiff  below. 

At  the  trial  of  the  cause,  before  Lord  Tentcrdcn, 
aXOnildhall,  at  the  Sittings  after  Trinity  Term,  18^, 
the  facts  appeared  to  be  as  follow : — The  plaintiff  be- 
low was  sole  owner  of  the  ship  Emerald,  the  ship  in  the 
declaration  mentioned,  on  board  of  which  the  goods 
were  eeiaed.  On  the  8th  August,  1822,  a  charter-party 
was  duly  executed  at  Port  Jackson,  New  South  Wales, 
between  the  plaintiff  below,  by  his  son,  an  agent  duly 
authorized  in  that  behalf  and  acting  under  a  power  of 
attorney,  and  WiUimm  Elliott,  the  master  of  the  vessel, 
and  NaUkamelThomtim,  hj  which  {after  reciting  a  former 
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1828.  charter-party,  bearing  date  the  1 6th  April,  1 82 1 ,  by  which 
the  plaintiff  below,  for  the  considerations  therein  named, 
did  grant  and  let  to  freight,  and  the  said  Naihamel  Tkon^ 
ton  did  hire  and  take  to  freight,  all  the  said  ship  EmeraH 
for  the  term  of  one  whole  year  certain,  to  coknmenee  oh 
the  2d  day  of  May  then  next  ensuing,  and  afler  that,  ftr 
so  long  a  time  as  he,  ThamioHf  should  require^  to  perfiNtn 
the  several  voyages  to  be  made  as  therein  mentioned; 
and  Thomion  did  thereby  covenant  and  agree  that  he  woald 
pay,  for  all  such  time  as  the  ship  should  be  employed  be- 
yond one  year,  at  the  rate  of  one  guinea  per  roister  tte 
per  month ;  and  also,  that  the  parties  had  conse&ted  sM 
agreed,  and  did  consent  and  agree,  to  put  an  end  to  tHA 
determine  that  charter-party,  and  to  enter  intoa  fresh^oik) 
the  plaintiff  below,  and  WiUiam  Elliott,  the  master,  jointly 
and  severally  covenanted  with  the  said  A^a/Aant^/  Thomion, 
**  that  the  ship  ^lould  l>e  tfiade  teady,  and  fitted  and  pro- 
vided in  all  respects  fitting  for  such  a  ship,  and  shotiki 
and  would  receive  and  take  on  board  all  such  goods,  stares, 
and  other  articles,  as  he,  the  said  Nathaniel  Tkomton^ 
should  tender  to  him,  the  said  William  Ellioit,  and  should 
and  would,  with  all  convenient  dispatch,  proceed  direct  to 
Macquarie  Island,  and  there  take  in  and  ship  oil,  &c., 
and  proceed  from  thence  to  StdlivarCs  Cove,  and  there  take 
on  board  a  full  cargo,  and  with  all  convenient  speed  pro- 
ceed therewith  to  the  port  o{  London;  and,  upon  the  shtp*s 
arrival  there,  should  ro^lke  a  right  and  true  delivery  and 
discharge  of  her  cargo  to  Thornton  or  his  assigns;  and 
Thornton  covenanted  with  the  plaintiff  below  and  EUiott, 
that  he,  jyiom/oii,  would,  within  ten  days  after  the  de- 
livery of  the  cargo  in  the  port  of  London  to  him  or  his  as- 
signs, pay  or  cause  to  be  paid  to  the  plaintiff  below,  or 
his  agent,  or  to  Elliott,  as  master  of  the  ship,  freight  for 
the  use  of  the  said  ship,  at  and  after  the  rate  of  I5s.  ster- 
ling per  register  ton  per  calendar  month,  for  the  use  of 
the  said  ship  from  the  i^'*Afay  then  last  past  until  her 
final  discharge  in  the  port  of  Zrondbn.'' 
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On  the  2d  December^  1822,  a  cargo,  consisting  of  oil,  1829. 

wool,  whalebone,  skins,  and  hides  (the  goods  in  the  deda- 
xation  mentioned),  was  shipped  by  Thornton  under  the  char- 
ter-party on  board  the  Emerald^  at  Van  Dtemana  Land, 
f&t  London^,  and  Elliott,  the  master,  signed  a  bill  of  lad- 
ingi  in  which  the  cargo  was  described  as  having  been 
3hipped  by  Thornton  to  be  delivered  at  the  port  of  Zon- 
don  to  Messrs,  Hofley  %  lAnghams,  or  to  their  assigns, 
:be  or  they  paying  freight  for  the  goods  as  per  charter, 
with  primage  and  average  accustomed.      On   the  27th 
Jfmne^  1823,  the  ship,  with  her  cargo,  arrived  in  safety  in 
ttbe  river  Tliames;  and,  while  she  was  near  Gravesend,  in 
,0}ie  course  of  her  voyage  for  London,  viz.  on  that  day,  G. 
^  JUngham  went  on  board,  inquired  about  the  state  and 
quality  of  the  cargo,  and  received  letters  from  Thornton 
addressed  to  the  firm  of  Hopky  ^  linghams.     On  the 
30th  June,  G,  A.  lAngham  went  to  ttie  counting-house  of 
the  plaintiff  below,  in  London,  and  said  be  wanted  the  ship 
to  go  to  Bretver's  Quay,  but  the  {Jaintiff  below  insisted 
that  she  should  go  into  the  London  Docks;  when  Ling- 
ham  produced  one  part  of  the  bill  of  lading,  and  said  that 
be  wished  to  look  at  the  ship's  manifest,  and,  on  its  being 
produced,   it  appeared   that  the  goods  were  consigned 
to  Messrs.  Hopley  %  Linghams;    on  which  the  plaintiff 
below  consented   that  the  ship   should  go  to  Bretcer's 
Quay  to  discharge,  if  Hopley  %  Linghams  would  pay 
freight  for  the  goods  according  to  the  first  charter-party; 
but  he  afterwards  said,  that,  if  they  would  agree  to  pay  the 
freight  at  the  lower  rate  mentioned  in  the  second  charter- 
party,  he  would  consent  to  take  the  freight  at  such  lower 
rate ;  to  which  proposition  Lingham  made  no   answer. 
After  the  ship  had  been  reported  at  the  Custom-house, 
viz.  on  the  1st  July,  the  plaintiff  below  informed  Hopley 
that  she  had  been  so  reported,  and  offered  to  deliver  the 
cargo  where  he,  Hopley,  and  his  partners,  the  Ling' 
hams,  pleased,  if  they  would  agree  to  pay  the  freight ;  but 

.  .\  '.    *  • 
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Hwplef  m^  be  woidd  gire  no  promise.    SonK  slterca- 
tioQ  dien  took  pbee  between  the  pbuntiff  bdow  and  Hop' 
Irf,  when  tbe  Utter  Slid :  **  I  will  make  something  of  yott 
beibie  I  bare  done  with  you.''    On  the  2d  July,  1823, 
the  writ  of  iestmimm  Jieri  famag  mentkmed  in  the  pleas, 
WBS  soed  oot  by  EMe  (one  of  the  defendants  below),  m 
the  atUNiKjr  for  H^pky  %  Limghams,  to  wbcm  TkanUm 
was  ooBsiderably  in  debt;  and  the  writ  was  delivered,  on 
the  da;  it  was  issued,  ioLmcoB  and  Thon^am  (two  other 
of  the  defendants  befew),  as  Sheriff  of  MiddlcMex,  who 
thereapon  granted  tfieir  warrant,  directed'  to  Davis  and 
Bmll  (twu  other  of  the  defisndants  below),  as  bailiffs  of  the 
Sheriff,  to  levy  on  the  goods  of  Thomiam.     On  the  Sd 
Jmly,  Daris  and  Bmll  went  on  board  the  ship,  and  left  i 
copy  of  the  warrant  with  BlUottf  the  master,  who  gaite  it 
to  the  plaintiff  below.     ITie  hatches  were  then  open,  bat 
the  plaintiff  bdow  desired  the  master  to  lock  them  down 
nntil  further  orden ;  and,  when  told  by  the  master  that  be 
thought  he  was  wrong  in  detaining  the  cargo,  as  the  freight 
was  not  due  until  ten  days  after  the  delivery,  the  plaia- 
tiff  below  said  ''  he  would  be  damned  if  be  cared,"  and  or- 
dered the  master  not  to  sufier  the  cargo  to  be  taken  out 
of  the  ship,  or  allow  the  use  of  the  tackle  to  discharge 
her.     On  the  following  day,  ciz.  the  4th  Jtily,  four  of  the 
defendants  below,  riz.  Davis,  Bull,  G.  A.  JLingham,  and 
Eicte,  again  went  on  board  the  ship,  when  Dems  pro- 
duced the  warrant  under  the  writ  in  the  pleas  mention- 
ed to  the  plaintiff  below,  and  Eicke  gave  directions  as  to 
unloading   the    cargo.       The  plaintiff  below  protested 
against  these  proceedings,  and  required  the  defendants 
•below  to  leave  the  ship;  notwithstanding  which,  they  broke 
open   the  hatches,  which  had  been  closed  according  to 
the  directions  of  the  plaintiff  below,  and  began  to  unload 
the  cargo,  and  continued  to  do  so  until  the  17th  c/»/y,  by 
which  day  the  whole  of  it  was  taken  out,  the  amount  of 
the  sale  of  which  Daris  said,  produced  1,950/, 
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On  th6'44k  t/t%i  MessTQ.  Hopkg  %  LingJiami  present-        1828. 
ed  a  smnomtl  in  writing  to  the  Commissioners  of  his  Mar 

jeety's  Customs,  as  follows : — 

;..  •   4th  J%,  1823. 

^-^i  ''  Hono>itrai>le  Sirs, — We  have  on  board  the  ship  JS«ms- 
wld,  Captain  W.EUiott,  from  JV^  Souik  Wales,  260 
^casks  of  train  oil,  which  we  have  paid  duty  on,  and  are 
fdesirouA  of  landing  at  the  legal  quays.  The  vessel  is 
Appointed  for  the  London  docks,  but  having  no  compel- 
.JblUe  goods  on  board,  we  hope  your  Honours  wiU  be 
!|riba8ed  to  direct  officers  to  be  appointed  to  the  legal 
:#i«]r6al8o.     We  remain,  &c.       HopU^j  %  Linghamsr 

r.  t'fOn  the  same  day,  ElUoU,  the  master,  made  two  sepa- 
Ttale  affidavits,  that  the  cargo  of  oil  and  whalebone  was 
British  property ;  and,  to  the  papers  on  which  these  affi- 
davits were  written,  were  annexed  two  others  by  T.  Ling* 
Mam^  who,  for  self  and  co*importers,  deposed,  to  the  best 
of  his  knowledge  and  belief,  that  the  cargo  was  British 
property.  No  auction-duty  being  payable  on  the  first  sale 
by  the  importer  of  the  oil,  Hopley  S^Linghams,  on  the  7th 
'  August i  annexed  to  a  catalogue  for  sale  by  public  auction 
of  (among  other  things)  the  oil,  part  of  the  cargo,  the  fol- 
lowing certificate : — 

London^  7th  Augi/si,  1823. 

"  This  is  to  certify,  that  the  under- mentioned  lots,  in- 
cluded in  Messieurs.  Aylwyn  Sf  Co.'s  public  sale  this  day 
at  Garraways  Coffee  Hotise,  have  been  imported  within 
twelve  months  from  this  date,  and  have  not  been  previ- 
ously sold  or  parted  with,  and  that  this  is  the  first  sale 

thereof.  rr    i      o  t  '     i        » 

Hopley  cf  Ltnghams. 

They  also  addressed  a  note  to  the  auctioneer,  as  fol- 
lows : — 

London,  7th  August,  1823. 

**  Mr.  John  Ay  twin. — We  appoint  you  to  buy  for  our 
account  this  day,  at  Messrs.  Ayhvin  ^  Co.'s  public  sale. 


:fae  fiJILmiBig  goods,  at  ihe  prices  annexed^  beiag  oor 
pmpefftj.  £ilefe  IbUowed  a  deacriptian  of  the  oils  seol 
bj  the  PmrrmU,  with  the  prion  to  be  givea  fi»  tbeBi*] 

Hofiey  %  limgkams."' 
*"  I  accept  the  abore. 

^  .'J 

Thoe  tw#  bitter  iitttniaieiits  vcve  k&  by  H^plef  % 
Limgimmm  at  the  Ejtdse  Qfiec^  and  the  goods-  were  pot 
op  to  sale  bj  aoctioo,  imdef  their  direction,  on  the  aaidi 
7th  ArngmMy  the  Sheriff  bemg  preriously  indtfannifiediby 
Hofley  %  Limgkmmg  in  letpeet  of  any  thing  done  undi^ 
tiie  writ  and  wamvit. 

The  Lord  ChaeC  ^nstioc^  jHer  deiaiKng  the  evidence 
addiiCfd  on  both  sideay  -aifited  to^he  Jury,  that  he  wa»  of 
opinion  that  the  yo^^erooii  of  the  ship  remained  in  the 
phumiff  bdow,.  and  tfiat  the  qtwstion  for  their  consider* 
atioQ  wa%  whetbeir  tim  gmdt  wece  reaDy  and  bamdJUkXtlk' 
en  by  rirtue  of  the  writ  of  execution — for  that,  if  they  werCt 
the  Terdict  ought  to  be  for  the  defendants  below ;  or,  whe-^ 
tber  the  execution  was  had  recourse  to  merely  as  a  o^^oar 
to  enable  the  defendant  Umgham  and  his  partners^  who 
were  the  consignees,  to  take  the  goods,  and  to  get  pos- 
session of  them  and  land  them,  as  importers,  without  sub- 
jecting themsdves  to  the  claim  or  question  that  mig^t 
have  arisen  if  they  had  accepted  them  under  the  bill  oC 
lading — in  which  latter  case  the  verdict  ought  to  be  for  the 
plaintiff  below;  wheire^poii^  the  cpunsd  on  the  part  of 
the  defendants  below  ^torposod,.  find  objected*-^rx/,  that 
the  question  so  proposed  by  the  Lord  Chief  Justice  for  the 
consideration  of  the  Juryi  was  not  open  for  their  consider- 
ation upon  the  pleadings  v^  the  cause ;  for,  that^  if  there 
were  ground  for  imputing  firaud,   it  ought  to  have  been 
specially  replied; — and,  secondly ^  that  none  of  the  counts 
in  the  declaration  had  been  proved ;  and  that  the  Lord 
Chief  Justice  ought  to  direct  and  charge  the  Jury,  upon  the 
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evidence  so  produced  as  aforesaid,  that  the  possession  of  1828. 
the  ship  was  not,  at  the  time  of  the  entering  of  the  same 
by  the  defendants  below,  by  law  vested  in  the  plaintiff  be* 
low,  and  that  the  plaintiff  below  had  no  lien  on  the  goodSf 
and>  consequently,  that  the  plaintiff  below  was  not  compe- 
tent to  maintain  the  action :  but  from  these  objections  the 
Chief  Justice  dissented ;  and  the  Jury  found  a  verdict  for 
the  plaintiff  below,  on  the  several  issues,  with  1,950/.  da- 
mages.— A  bill  of  exceptions  was  then  tendered  to  the 
Lord  Chief  Justice,  which  he  sealed. 

The  questions  proposed  for  argument  in  this  Court 
were*-^Jir8t,  whether  the  plaintiff  below  had,  notwith« 
standing  the  charter-party,  sufficient  possession  of  the 
ship  to  enable  him  to  maintain  an  action  of  trespass ; — se- 
condfyj  whether  he  had  a  lien  on  the  goods  seized,  in  re- 
spect of  which  he  could  sue  in  trespass  for  an  illegal  sei- 
zure of  them; — and,  lastly ^  whether,  vspon  the  pleadings 
in  the  cause,  it  was  competent  to  the  Lord  Chief  Justice 
to  leave  it  to  the  Jury  to  say,  whether  the  goods  were  bo* 
nAJide  taken  under  the  writ  of  execution,  or  whether  that 
was  resorted  to  merely  as  a  colour  for  taking  them,  and 
niDt  for  the  purpose  of  effecting  a  levy  under  and  by  virtue 
of  the  execution,  but  with  a  view  to  land  them,  without 
subjecting  Hopley  %  Linghams,  three  of  the  defend- 
ants below,  to  the  claim  of  the  plaintiff  below  for  freight. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term. 

Mt.  F.  Pollock,  for  the  defendants  below  (plaintiffs  in  er- 
ror).— Although  it  might  be  contended  that  the  plain tiffbe- 
low  (defendant  in  error)  had  parted  with  the  possession  of  the 
ship  by  the  words  of  grant  contained  in  the  charter-party,  ac- 
cordmg  to  the  cases  o{  James  v.  Jones  (a),  Fraxer  \. Marsh  (i), 

(a)  3  Esp.  Rep.  2?.  ^*)  i3  East,  238. 


The  Muter  oCdie  Trim^HQmM€^.C!Uirke(^^Hmttm^ 
jBmggib),  ^md  Pari$k  t.  Cnairford(€)\  jet,  accofdaig  to 
dieJalcf  ikcuiaiK  of  .Sbiwlfe  ?^  Gn^iM  (iO»  and  C3I^ 
^^^jmUifi),  it  nay  be  conoededLlo  Aefihintiff  b» 
liWj  diat  he  had  a  snflSdeot  li^t  oC.  ip^iprnv^oHref  4if 
ehiD  to  iiiiintiin  en  irtfri  of  tieeoaai  Jbi^  jiQeunil<dtfe* 
egee  egueet  wiopg  jkiera> — With  ie8|Nqfct,^  Upe^  aecuM 
ouestiflBL-eJjL*  vhelher  the  iJeiotiff  hekMr  hadl  e  lien  ee 
ti|e  gi^odff  in  xaspectof  uliich  he  eoold  boo  in  trespaM 
lor  an  fllegial  eeizBrey  that  can  only  apply  to  the  rednctjoa 
of  damagei.  Bnt  be.  bad  no  hen,  as,  by  the  Imeiii  ef  the 
charter-party,  die  finigfat  waf  not  payable  untM  ten  dajff 
after  the  ddiTery  of  the  cargo  a(  the  port  of  L^mAm^ 
This  case,  therefore,  &tta  within  the  principle  egtnbtifibcd 
HI  Huiiom  t*  Brmgg^  vUu  that  an  agreement  by  a  pai^  to 
give  credit,  amoonla  yi  a  waiver  of  his  li»i;  and  in  jRett 
T*  MiickMif)^  wbevey  a  ship-wright  in  the  river  Thamet 
having  taken  a  ship  into  his  dock  to  repair,  and  nodiing 
was  said  as  to  the  time  or  mode  of  payment  until  the  re* 
pairs  were  ccHnpleted,  credit  being  given  by  the  usage 
of  the  trade  to  the  ship-owner  in  such  cases.  Lord  EIr 
lenbaroMgh  held,  that  the  sbip-wright  had  no  lien  on 
the  ship,  saying,  that  "  a  lien  is  wholly  inconsistent  widi 
a  dealing  on  credit,  and  can  only  subsist  where  pay- 
ment is  to  be  made  in  ready  money,  or  there  is  a  bargain 
that  security  shall  be  given  the  mcMnent  the  work  is 
completed."  In  Abbott  on  Shipping,  it  is  said,  that  {g) 
a  lien  may  be  extended,  or  wholly  excluded,  by  particu- 
lar contract,  or  special  circumstances.  But,  in  this  case, 
the  last  is  the  only  material  question,  fixr.,  whether  it 


(a)  4  MaiL  &  Selu.  288.  (e)  6  B.  Moore,  211;  S.  C.  2 

{b)  2  Marsh.  339 ;  5.  C.  7Taunl.  Brod.  &  Bing.  4 10. 

14.  (/)4Cainp.  146. 

(f)  2  Str.  1251.  (g)  5lhEdit.  171. 
(f/)2BarD.  &  Ald.5()3. 
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was  competent  to  the  Lord  ChM  ^ustie^  to  leaffe  it  to 
the  Jury  to  say  whether  the  goods  were  bond  JIde  taken 
under  the  writ,  or  whether  the  exeeutum  waseokmrable, 
iHth  ft  i4ew  «o  Und  the  goods  witibout  sttb}eclttig  the 
plamtiflb  far  die  execution  to  the  claim  which  -imght  huve 
iflisen  to  the  phrmtiff  below,  as  owner  of  the  Mp,  in  tete 
tiie  goods  had  been  accepted  under  the  bfll^ lading. 
'Whete  a  party  has  obtained  a  judgment^  and  a  wiit^if i^!seea<- 
tien  has  been  regularly  sued  out  thereon,  under  winch  tiie 
Igoods  of  the  debtor  are  taken  and  sold,  it  is  not  competent 
to  B  Jury  to  say  that  sudi  writ  was  sued  out  for  any  other 
fttb*pose  than  that  of  satisfying  the  debt  due  to  the  creditor ; 
ited  the  party  at  whose  instance  it  was  feeued  is  not  to  be 
«MUe  a  trespasser,  nor  those  who  assist  him  in  the  execution 
df  the  writ,  wrong-doers,  by  relation ;  neither  is  the  motive 
with  which  it  was  sued  out  traversable  bk  pleading.  Here, 
the  judgment,  the  writ,  and  the  wantmt  to  the  officers,  as 
well  as  that  the  goods  seized  belonged  to  T/iomtan,  are 
foots  admitted  on  the  record.  The  Slieriff  and  his  offi- 
oens  were  armed  with  a  legal  authority  to  seiae  the  goods, 
and  were  protected  by  the  writ.  The  motive  or  intent 
with  which  the  writ  was  issued  cannot  be  traversed. 
It  was  the  province  of  tlic  Jury  to  find  the  fact  alone, 
not  the  intention;  and  even  if  the  defendants  below  had 
'srvowed  other  motives  for  the  seisure  than  the  execu- 
tion of  the  writ,  as  they  proceeded  under  it,  they  were 
fiilly  justified  in  what  they  did.  In  Crowther  v.  Ranu^ 
baitom  (a),  it  was  decided,  that,  in  trespass  for  breaking 
and  entering  the  plaintiff's  close,  and  taking  his  goods, 
the  defendant  might  justify  under  a  sufficient  legal  process, 
if  he  bad  it  in  fact  at  the  time ;  altliough  he  declared,  at  the 
time,  that  he  entered  for  another  cause.  There,  the  plaintiff 
brought  trespass  against  the  defendants  for  breaking  and 
entering  hiscow^house,  taking  away  three  cows,  and  conveit- 

(«)  7  TtTin  Rep.  G54. 


QAfSS  Ui  (ASIX^  TXaJly 


ta  ikeir  ovb  aae;  mod  die  defrnJarata  jnst^i4 
a  writ  aSjmhinew  to  compel  die  plmtiSrs  af^war- 
ft  m  coBBtgr  oomt;  and  diat,  he  having  appeared, 
catde  were  le-defireicd  to  hiia.  The>  plaintiffs  ia  bis 
a^arittrd  dial  the  wnL  of  jmsfieief  itaaed 
Hjanmdy  bat  aBeged  diat  die  defeodanta,  of  ibtir 
wtomgf  aad  widioat  Ae  lesidne  of  the  cause  bj 
pleaded^  favoke  and  eafeeied  diecc>v-hq«ae»  and  took 
diote  avagr  the  eattfe,  and  delaiaed  die  sane,  aa  stat- 
ed m  the  dedaiadoa:  oowhidiisne  was  j<Miied»  Altbe 
Inaly  it  appealed  to  he  die  aanal  practice  of  the^oiHi^ 
court  to  atladb  die  partjF^.jii  aider  to  compel  an  mf^p^if' 
ance,  bj  aaj  smaD  chatt^  aad  to  letom  it  on  payta^ft^.^f 
2s.  4dL,  which  was  considerod'hy  the  oflker  of  die  i^odii^ 
eonrtas  an  aj^ieanaife^aad^  in  entry  was  made  accordiaf- 
Ij.  It  also  appeafed«[iha(^' vhcM  the  cows  were  sdisedyooe 
of  thedefaadaatasiudthathewasashmff' 8  officer,  andwai 
eomelar  theeowB  Air TX^^ebt and  SiL  costs;  andaltbo^f^y 
on  the  saaiedaj  the  cattle  were  takoi,  the  plaintiff^  at- 
torney applied  to  the  defendants,  and  tendered  2s.  6d, 
and  demanded  to  have  the  cows  restored,  yet  they  were 
kept  four  dajrs  after  they  were  taken.  On  this  evi- 
dence, it  was  left  to  the  Jury  to  say,  whether  the  defend- 
ants entered  (or  the  mere  purpose  of  compellii^  an  ap- 
pearance, or  whether  for  the  purpose  of  compelling  the 
pUintiff  to  pay  the  debt  and  costs*  The  Jury  found  a 
Tcrdict  for  the  phuntiff ;  and,  on  a  motion  being  after- 
wards made  for  a  new  trial.  Lord  Keuyon,  after  argument, 
said,  ^  I  never  understood  that  a  man  was  obliged  to  jus- 
tify a  distress  for  the  cause  which  he  happened  to  assign  at 
the  time  it  was  made.  If  be  can  shew  that  he  had  a  l^al 
justification  for  what  he  did,  that  is  sufficient.  A  man  may 
distrain  for  rent,  and  avow  for  heriot-service.  Now,  here,  it 
appears  that  the  defendants  were  justified,  under  the  pro- 
cess of  the  county  court,  in  entering  upon  the  plaintiff  and 
taking  his  goods,  in  order  to  compel  an  appearancci  ^^ 
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therefore  the  question  ought  not  to  have  been  left  to  the 
Jury  to  say,  whether  they  entered  for  that  or  some  other 
Muse."  So,  herci  as  the  defendants  below  entered  (!he  ship 
under  the  writ  and  warranty  the  purpose  or  motive  wMi 
which  they  made  the  seizure  is  altogether  immafeeifa];' '  In 
'■  Ex  parte  Wilbrtm  {a),  an  application  was  made  to  sap^- 
sede  a  commission  of  bankrupt^  on  the  ground  that  it 
was  taken  out  for  the  purpose  of  dissolving  k  partiienhi{^, 
as  far  as  regarded  the  petitioner;  and  the  Vice  Cfaimcellor 
iaid,  ''A  commission  is,  in  a  qualified  sensOi  a  legal  right, 
yMce  an  action;  and  Courts  of  justice  have  no  conc^n  with 
'the  motives  of  parties  who  assert'  a  legal  right."  But  the 
^^^e  of  Dn  Groefweli  v.  The  Cdttege  of  Ph^cians  {b), 
^irferred  to  by  Mr.  Justice  Lm^renee  itk  Orowther  v.  Rams- 
toiiom,  is  precisely  in  point;  Tbere^inftresptas  against  J.  S. 
for  an  assault  and  wounding  ilndi  ^sishnprisonment,  the 
defendant,  as  to  the  force  andatmb'itnd'W'Mi^ldUng^pleaded 
not  guilty;  and,  as  to  tbere^ldtlebf  lhk^6«pttdi,  hfejusti- 
§ed  it  under  the  authority  of  ihe  \iefifsk)id  bf  the  CMlcge, 
tbi  mal-practice  by  the  plaintiff  In  his  pitofession  of  a  phy- 
'i^idan.  The  plaintiff  repKed,  that  the  defendant,  de  ihju" 
Hiid  ^c,  made  the  assault,  absque  hoc,  that  he  did  it  by  the 
authority  set  forth  in  the  plea;  and,  upon  demurrer,  the 
*itepl!cation  was  held  ill :  and  Lord  Chief  Justice  Holt  said: 
'"  Stfppose  one  has  a  legal  and  an  illegal  warrant,  and  ar- 
rets by  virtue  of  the  illegal  warrant,  yet  he  may  justify  by 
virtue  of  the  legal  one;  for,  it  isr  Aot  what  he  declares,  but 
the  authority  which  he  has,  10  his*  jvstiflcation.  If  one 
distrain  for  an  unjustifiable  ca»sei  yet  when  he  comes  to 
avow,  he  need  not  insist  oh  the  "cause  for  which  he  had 
distrained,  but  may  justify  for  any  legal  cause,  as,  for  rent 
arrear,  though  he  distrain  ibr  Some  other  cause ;  and  the 
cause  for  which  the  distiiess  in  ttuth  was,  is  not  traversa- 
ble ;  but  riens  arriere  is'tbe-proper  plea.**    That  is  war- 

(a)  5 Madd.  1.  ■     '■'{Vf^i Uoi.  386  [turn.  CrettvUl^. 
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rented  by  Bttiler  and  Barker's  ease,  irfaere  it  wms  resolv- 
ed (a)y  **  that,  if  a  man  take  a  distress  for  one  tfaii^,  ytt^ 
when  he  comes  into  a  Coart  of  recordt  he  may  avow  lor 
what  thing  he  pleases."    From  these  antfaorides,  it  is  quite 
dear,  tiiat  the  motives  of  a  party  acting  under  a  legal  an- 
tiiortty  cannot  be  questioned;  neither  can  they  be  left  fe(y 
a  Jury :  and  it  necessarily  follows,  that,  where  the  justffi-' 
cation  is  legal,  and  put  clearly  on  the  record,  the  inten- 
tion of  the  party  cannot  be  traversed,  nor  can  an  ob- 
jection be  raised  by  demnrrer.     Here,  therefore,  the 
judgment,   writ,  and  warmnt,  having  been  aet  oat  tk- 
the  face  of  the  pleas,  those  who  acted  under  tl^*  waK 
rant  cannot  be  presamed  to  have  seind  the  goods  with' 
a  fraudulent  intent.     At  all  events,  the  sheriff  and  hii 
oflScers,  who  acted  under  and  in  obedience  to  the  writ  anS 
warrant,  are  deariy  protected.    There  is  a  manifieat  dis- 
tinction between  rights  derived  from  law,  and  thoae  founds 
ed  on  contraets  or  agreements;    The  latter  may  be  k^ 
quired  into,  as  in  the  das^  of  a  right  of  way,  where 
party  claiming  an  unqualified,  has  a  mere  qualified  or 
atricted  right;  but,  if  a  I^al  authority  exist,  the  right  or 
motive  under  which  the  party  acts,  cannot  be  questioned 
or  disputed.    If  a  debt  be  owing  to  a  creditor,  he  has  bis 
remedy  to  recover  it  by  action,  and,  if  it  amount  to  a  bait 
able  sum,  he  may  arrest  his  debtor ;  but  it  cannot  be  said 
that  he  was  actuated  by  malioe,  although  his  takii^  the 
body  of  the  debtor  might  not  have  been  requisite  to  the 
obtaining  of  hb  debt;  *  So,  if  an  offence  be  comimtted, 
the  offender  may  be  *proseeated;  and,  aithougfa  tiie  pro- 
secutor may  be  i^tuated '  by  motives  the  most  vindic- 
tive and  oppressive,    stiH,    his  motives    cannot  be  in- 
quired into,  if  he  had  a  legal  right,  or  even  a  probable 
cause,  to  prosecute.     Every  one  is  presumed  to  know 
the  law;  and  where  a  party  adts  sunder  process  aaaction- 
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ed  by  it.  Jus  protection  is  absolute.    If  the  intent^  in^        ^9Q9k 
a  case  of  this  description,  could  form  a  subject  for  the  . 
consideration  of  a  Jury,  it  would  seriously  aSect,  as  w^ 
the  rights  of  individuals,   as  those  of  sherifTs  andoth(ir< 
officers  acting  under  process,  who  might  thereby  wioonr 
sciously  be  made  trespassers,  although  clothed  with  tho 
highest  legal  authority. 

Mr.  Campbellf  contrh. — It  having  been  admitted  that 
the  plaintiff  in  error  had  a  sufficient  possession  of  the  ship, 
at  the  time  of  the  sdzure  of  the  goods  in  question,  to  en« 
title  him  to  maintain  trespass,  whether  he  had  a  lien  on 
thtfia  or  not  is  a  mere  secondary  consideration,  and  does 
not  *affect  the  merits  of  the  case.  The  main  and  only 
remaining  point  then,  is,  whether,  on  tbe  pleadings  in  tlie 
cause,  it  was  competent  to  the  Lord  ■.  Chief  Justice  who 
presided  at  the  trial  to  leave  k  to  thetJury  .to  say  whe* 
ther  the  goods  were  bond  fide  take^  lender  the  execution^ 
or  whether  they  were  taken  col0urably,;lmd  not  with.a  view 
to  effiect  a  levy  by  virtue  of  theivoit*  The  defendants 
below  averred  in  their  pleas,  that  they  seiBced  the  goodf 
aqd  ^old  them  under  the  execution*  Whether  tfapey  did  so 
<Nr.,not  might  either  have  been  traversed  or  disproved. 
Th^  plaintiff  below,  by  his  replication,  admitted  that  the 
writ  bad  been  jsued  out  on  the  judgment  against  7%onito», 
and  that  the  warrant  had  been  delivered  to  the  officers  of 
the  aheriff  to  be  executed ;  bujL  t^beg^^  alleged  that  the  defen* 
daDtal>elow,  of  their  own  wrong,  ^nd,|rilhaal  the  residue 
of  the  cause  by  them  in  their  pl^  alleged,  committed  the 
trespasses  complwied  of..  The  tnp^erse^  was  oS  a  mere  mat- 
ter of  fact,  viz.  whether  the  defendants  below,  although 
armed  with  a  writ,  acted  undar.  it  .or  not.  But  the  new- 
assignment  is  a  complete.. answer  (to  the  objection,  as  it 
contained  an  express  allegation .  j^t  the  defendants  be* 
low  entered  the  ship  and  took  the  goods  for  other  purposes 
than  those  mentioned  in  the^pAeas;  and  on  this  issue  was 


of 
8#,  Ike  ^Katioa  of  MicBt  WM  not  left 

to  tke  /wj;  bit  catw  vhcther  tke  goods  i 
takcB  ondcr  tke  czootioa,  or  vhedMr  k  was  hod 
to  oKRly  to  onUe  Mcano.  iJ^'^jr  #  JimghmmB,  the 
to  toke  tke  goods  and  kod  tfaeoi  OS  inportefi^ 

to  tke  daks  thai  ought  hm 

if  thej  hod  accepted  Acs  nder  the  InB  oThdiH* 
Akhoogh  potties  BMy  ostennhly  act  voder  proceas  <if  lav; 

jetv  the  Coort  BM J  iaqpnre  whether  soch  process  has  beta 
soed  oot  cokoLroblj  and  with  a  Tiev  to  fraod.  If  this  had 
been  a  fair  and  hooest  tmsaction,  the  defendants  bdao 
wooU  hare  proceeded  to  levy  the  debt  aecording  to  the  ca- 
igcncj  of  the  writy  aod  woold  have  endeavoared  to  oblaia 
the  best  price  fiir  the  ezecotion-creditors,bj  the  sale  of  ibe 
goods;  hot,  instead  of  this,  the  goods  were  handed  orcr  to 
Hapltff  if  fdmgkmm'if  not  as  creditors,  but  as  importers; 
which  was  altogether  beside  the  purpose  for  which  the 
writ  was  issued.  It  is,  therefore,  clear,  that  the  seisufs 
was  made  with  a  fraudulent  intent,  cia.  to  enable  Hopkjf 
j*  Umghatms  to  erode  the  daim  of  the  plaintiff  below  for 
freight,  under  the  pretext  of  seizing  the  goods  in  execu- 
tion. All  the  cases  cited  for  the  defendants  below  are 
distinguishable  from  the  present,  as  the  parties  acted 
bamd  fide  under  legal  process.  Crowther  t.  Ramsbaikm 
merely  establishes  the  principle,  that,  if  a  party  act  uoder 
legal  process,  he  is  protected,  although  he  allege  that  be 
makes  the  seizure  for  another  cause.  Here,  however,  the 
defendants  in  error  professed  to  act  under  the  warrant, 
although,  in  point  of  fact,  they  did  not  do  so. 

Mr.  F.  Pollock,  in  reply. — The  |Jaintiff  below  had  not, 
at  the  time  of  the  seizure,  such  a  property  in  the  goods 
as  to  protect  them  from  being  taken  in  execution;  nor 
had  he  a  lien  on  them  .for  freight,  either  under  the  char- 
ter-party, or  by  virtue  of  the  bills  of  lading,  as  the  freight 
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was  not  payable  itntil  ten  days  after  the  deKfery  of  tlie  1638. 
cargo.  The  plaintiff  below  could  only  claim  such  freight 
against  the  charterer,  Thornton.  In  Moorsom  ▼.  Jfjr 
mer  (a),  where  a  ship  was  chartered,  on  a  voyage  out  and* 
home,  for  a  specified  timei  at  a  certain  rate  of  payment  on 
the  homeward  cargo  in  full  for  the  hire  of  the  sliip  for  such: 
thne,  to  be  paid  in  part  by  an  advance  on  the  ship's  clearing 
for  the  outwafd  voyage,  and  the  rest,  on  her  return,  by 
bids  payable  at  a  future  day;  and  on  loading  the  home- 
ward cargo,  a  bill  of  lading  was  signed  to  deliver  the  goods 
to  the  charterers  or  their  assigns,  he  or  they  paying  freight 
fbr  the  goods  as  per  charter-party ; — it  was  held  that  the 
indorsees  of  the  bill  of  lading  for  a  Valuable  consideration 
were  not  liable  to  the  owner  of  the  ship  on  an  implied  as- 
tumpsit  to  pay  the  freiglit,  arising  out  of  the  receipt  of  the 
goods  under  the  bill  of  lading.  If  parties  be  guilty  of  an 
abuse  of  process,  the  injured  may  have  redress^  by  making 
a  proper  application  to  the  Court  from  which  the- process 
issued;  but,  where  a  party  is  armed  wilAi  a  legal  authority, 
it  must  be  presumed  that  he  acted  under  it;  and,  however 
reprehensible  his  conduct  may  be,  his  motive  cannot  be  in- 
quired into;  nor  can  he  be  made  a  trespasser:  and,  here, 
as  the  goods  were  seized  by  officers  having  a  writ  and  war- 
ranty it  cannot  be  assumed  that'  they  were  not  taken  under 
the  execution.  The  only  irregularity  was,  in  causing  them 
to  be  transferred  to  the  creditors  at  whose  suit  the  writ  was 
issued,  instead  of  selling  them  in  the  first  instance.  At  all 
events,  if  there  were  any  ground  to  impute  fraud  to  the  de- 
fendants below,  it  should  have  been  replied  specially,  and 
have  appeared  on  the  face  of  the  record ;  but,  as  the  plead- 
ings are  framed,  the  legality  of  the  seizure  under  the  ex- 
ecution  cannot  be  disputed.  ^^^  ^^^^  ^^^^ 

(fl)  2  Matt.  &  Selw.  303. 
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Lord  Chief  Justice  Best,  now  delivered  the  judgment 
of  the  Court  as  follows: — The  bill  of  exceptions  raises 
three  questions  for  our  decision. — First ,  was  it  competent 
to  the  Chief  Justice,  on  the  pleadings  in  this  cause^  to 
leare  it  to  the  Jury  to  say  whether  the  goods  were 
reaUy  and  bond  fide  taken  by  virtue  of  the  writ  of  exe- 
cution, or  whether  the  execution  was  had  recourse  to, 
merely  as  a  colour  to  liable  the  defendants,  Hopley  ^ 
Limgkams,  to  get  possession  of  and  land  the  goods  as 
importers,  without  subjecting  themselves  to  the  claim  that 
might  have  arisen  if  they  had  accepted  them  under  the 
biD  of  lading. — Secondly,  whether  the  plaintiff  below  had 
such  a  possession  of  the  ship  as  would  enable  him  to 
maintain  trespass. — Thirdly j  whether  the  plaintiff  below 
had  any  Uen  on  the  goods  for  the  freight  due  for  bringing 
them  from  Van  Diermams  Land  to  London. 

The  Counsel  for  the  plaintiffs  in  error  very  properly 
declined  arguing  the  second  question. 

The  charter-party  by  which  the  ship  was  let  to  freight, 
contained  no  terms  conveying  to  the  charterer  the  posses- 
sion of  the  ship.  It  was  a  covenant  that  the  master  would 
bring  in  her  all  the  goods  that  she  was  capable  of  carrying. 
As  the  freight  was  by  the  bill  of  lading  made  payable  ac* 
cording  to  the  terms  of  the  charter-party,  and  as  by  the 
charter-party  no  freight  was  due  until  ten  days  after  the  de- 
livery of  the  cargo,  we  think  that  the  plaintiff  below  had 
not  a  lien  on  the  cargo  for  the  freight.  But,  although  the 
plaintiff  below  had  no  lien,  and  although  Hopley  ^  lAng- 
hams  were  entitled  to  have  the  cargo  delivered  to  them 
under  the  bill  of  lading,  yet  they  had  no  right  to  take  it 
by  force,  without  producing  the  bill  of  lading,  and  so  avoid 
acceding  to  the  condition  on  which  the  cargo  could  be 
claimed  under  the  bill  of  lading,  viz,  that  of  becoming 
responsible  for  the  payment  of  the  freight  according  io 
the  terms  of  the  charter-party.     The  special  property 
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which  the  plaintiff  below  had  in  the  cargo,  was  sufficient  1828. 
to  support  an  action  of  trespass  against  those  who  took  it  "T^^"" 
from  him  without  authority  from  the  owner.  v. 

The  circumstance  of  the  plaintiff  below  having  no  lien, 
could  only  operate  in  reduction  of  damages;  and  this  was 
not  the  ground  on  which  the  Chief  Justice's  direction  was 
excepted  to.  But  the  want  of  lien  in  the  plaintiff  below, 
aa  the  freight  would  not  become  due  from  Hopley  %  Ling- 
hams  until  ten  days  after  they  had  taken  the  cargo  if  they 
bad  claimed  it  under  the  bill  of  lading,  could  not  have  such 
an  effect  on  the  amount  of  damages  as  to  render  it  proper 
to  send  the  case  to  another  trial. 

The  exception  on  which  the  first  question  is  raised,  ap- 
plied to  the  pleadings  in  the  cause ;  but  the  Counsel  for  the 
plaintiffs  in  error  has  insisted,  in  his  argument  before  this 
Court,  that,  as  they  had  a  writ  which  would  justify  their  en- 
tering the  ship  and  taking  the  cargo,  it  would  not  have  been 
competent  to  the  Chief  Justice,  whatever  pleadings  had 
been  on  the  record,  to  direct  the  Jury  to  inquire  whether 
or  not  they  did  the  acts  complained  of  under  the  authority 
given  to  them  by  that  writ.    In  other  words,  that,  the  plain- 
tiffs in  error  having  authority  to  do  what  they  did,  that  au- 
thority will  protect  them,  although  they  did  not  act  under 
it.  ^Perhaps,  if  the  writ  had  given  them  authority  to  do 
all  that  they  did,  we  could  not,  without  over-ruling  some 
decided  cases,  hold  that  the  Jury  might  inquire  whether 
or  not  they  were  acting  under  the  writ.     But  it  will  be 
found  that  the  writ  of  execution  did  not  justify  the  con- 
duct of  the  plaintiffs  in  error.     The  writ,  therefore,  could 
not  protect  them.     The  action  was  maintainable  whether 
they  entered  the  ship  under  the  authority  of  the  writ  or  not, 
if  the  writ  did  not  justify  them  in  disposing  of  the  cargo  in 
the  manner  in  which  it  was  disposed  of  by  them.     Al- 
though they  did  enter  the  ship  under  the  writ,  yet,  if  they 
dealt  with  the  cargo  in  a  different  manner  from  that  in 
which  the  writ  required  them  to  deal  with  it,  they  made 
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1828.         themselves  trespassers  ab  initio.     Reason^  as  well  as  law, 
^""^^  says,  that  a  party  who  abuses  an  authority  shall  not  pro- 

V.  tect  himself  by  it.     In  the  case  of  Dt/e  v.  Leatherdale  ^ 

Simpson  (a),  the  plaintiff  complained  that  the  defend- 
ants took  a  certain  hog,  drove  it  away,  and  converted  it  to 
their  own  use.  The  defendants  justified,  that  they  took 
the  hog  damage  feasant  and  impounded  it.  The  plain- 
tiff replied,  that,  after  taking  and  impounding  the  hog,  the 
defendants  converted  it  to  their  own  use.  The  Court  held 
the  replication  good,  because,  when  the  defendants  had 
shewn  that  the  taking  and  impounding  were  lawful,  it  be- 
came necessary  to  re-assert  the  converting  and  disposing  to 
their  own  use;  for,  by  that,  the  Judges  said,  the  defendants 
made  themselves  trespassers  ab  initio.  In  Reed  v*  Hat- 
rison{b),  which  was  an  action  of  trespass  for  taking  goods, 
the  defendants  justified  under  an  attachment;  but  it  ap- 
pearing on  the  plea,  that  they  continued  in  possession  of 
the  plaintiff's  premises  from  the  17th  day  of  July^  1775, 
to  the  10th  day  ot  January,  1776,  the  Court  held^  that,  by 
not  removing  the  goods,  and  by  continuing  so  long  on  the 
plaintiff's  premises,  although  they  entered  under  the  writ 
of  attachment,  they  had  made  themselves  trespassers  ab 
initio.  So,  in  the  present  case,  if  the  plaintiffs  in  error 
had  a  writ  that  would  have  justified  their  entering*c 
ship,  seizing  the  cargo,  and  selling  it  to  raise  the  money 
to  pay  the  debt  to  levy  the  amount  of  which  the  execution 
was  sued  out;  yet,  if  they  did  not  deal  with  the  property 
according  to  the  exigency  of  such  a  writ,  but  in  a  different 
manner,  and  thereby  occasioned  an  injury  to  the  plaintiff 
below,  he  might  with  right  say,  it  is  true  that  you  had  a 
writ,  but  you  did  not  do  what  that  writ  commanded  you, 
but  dealt  with  the  goods  in  a  manner  very  difibrent  fi^m 
that  which  the  writ  directed,  and,  therefore,  you  are  tres- 
passers.    This  he  has  said,  by  traversing  all  the  pleas  ex- 

(a)  3  Wils.  20.  (6)  2  Sir  Wm.  Bl.  1218. 
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cept  the  judgment  and  the  writ.  By  his  new  assignment,  1828. 
he  says — although  you  had  a  writ,  you  did  not  enter  the 
ship  under  it. — Upon  these  pleadings,  it  was  for  the  Jury 
to  inquire  whether  the  plaintiffs  in  error  were  acting  un- 
der the  writ,  or  merely  obtained  the  writ  to  give  a  false 
colour  to  their  conduct. 

It  has  been  argued  before  us  that  motives  are  not  ex- 
aminable, and  that  the  allegation,  in  pleas,  otvirtute  cujus, 
is  not  traversable.    If  a  man  do  that  which  he  is  justified  in 
doing,  and  no  more,  the  law,  in  many  cases,  will  not  permit 
his  motives  to  be  inquired  into:  as,  if  he  have  a  right  to  pro- 
secute for  a  crime,  or  to  arrest  for  a  debt,  there  can  be  no 
inquiry  as  to  the  motives  with  which  these  acts  were  done; 
but,  if  he  do  more  than  as  a  prosecutor  or  creditor  he  have  a 
right  to  do,  he  will  not  be  justified,  and  it  becomes  proper  to 
inquire  whether  the  prosecution  or  arrest  were  not  mere 
pretence.     Such  an  inquiry  is  material  for  the  purpose  of 
getting  at  the  real  nature  of  the  transaction,  and  enabling  a 
Jury  to  award  proper  damages.    The  virtute  cujus  is  some- 
times a  mere  inference  of  law,  as,  what  is  the  meaning  of  a 
writ,  or  the  extent  of  authority  given  by  it.    In  such  cases,  a 
question  of  law  is  raised,  and  there  can  be  no  traverse;  for 
that  withdraws  the  consideration  of  law  from  the  Judges, 
and  presents  it  to  the  Jury.     But  the  virtute  cujus  some- 
times raises  a  mixed  question  of  law  and  fact ;  and,  when 
this  is  the  case,  there  may  be  a  traverse,  for  that  is  the  only 
mode  by  which  the  facts  are  to  be  settled,  on  which  the 
law  depends.     In  Beat  v.  Simpson  (a),  Mr.  Justice  Powell 
says,  that,  when  a  matter  of  law  is  only  comprised  in  a  virtute 
cujus i  then  it  is  not  traversable ;  but  matter  of  fact  in  the  vir- 
tute cujus  is  traversable.    Lord  Chief  Justice  Treby  differ- 
ed from  Mr.  Justice  Powell  on  this  point,  and  said :  ^'  By 
virtue  of  the  writ,  means,  by  authority  of  the  writ,  by  an  ope- 
ration of  law  on  the  writ,  without  any  ingredient  or  mixture 

(fl)  1  Ld.  Raym.  410. 
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1828.  of  matter  of  fact."  The  other  Judges  agreed  with  Mr-  Jus- 
tice  Powell,  and  said^  that  when  the  virtute  cufus  is  mixed 
with  fact,  it  may  be  traversed.  It  appears  from  Williams  s 
Saunders  {a)f  that  virtute  cujus  may  be  traversed,  and  be 
refers,  in  support  of  this  opinion,  to  Hobart{b),  and  9 
Hen.  6  (c).  The  learned  editor,  Mr.  Serjeant  Williams, 
says,  that  when  the  words  virtute,  prcetextu,  per  quod,  &c., 
introduce  a  consequence  from  the  preceding  matter,  they 
are  not  traversable ;  but  that  matter  of  law  connected  widi 
fact,  or  rather  matter  of  right  resulting  from  facts,  b  tra- 
versable. In  the  Grocers'  Company  v.  The  Archbishop 
of  Canterbury,  Lord  Chief  Justice  De  Grey,  in  giving  the 
judgment  of  the  Court,  says  {d),  *'  law  connected  with  fact 
is  clearly  traversable.*' 

In  this  case,  the  plaintiff  below  does  not,  by  his  replica- 
tion and  new-assignment,  deny  the  motive  with  which  the 
writ  of  execution  was  executed,  or  raise  any  question  as  to 
the  import  of  the  writ ;  but  he  says,  although  you  had  a 
writ,  you  did  not  use  it,  you  did  not  enter  under  the  writ; 
and  I  deny  what  you  have  asserted  in  your  plea,  that  you, 
the  Sheriff,  sold  the  goods,  and  levied  the  debt  by  such 
sale,  and  paid  the  money  so  levied  to  the  other  defendants 
below,  who  caused  the  writ  to  be  issued.  On  the  contrary, 
he  says,  that  the  defendants  below,  Hopley  ^  LingAams, 
took  the  goods  as  indorsees  of  the  bill  of  lading,  and  made 
the  Sheriff  their  instrument,  to  give  the  transaction  the 
colour  of  an  execution,  in  order  that  they  might  get  the 
goods  without  paying  the  freight,  and  oblige  the  plaintiff 
below  to  seek  his  remedy  against  a  charterer  who  may  be 
out  of  the  reach  of  our  law,  or  may  be  insolvent.  These 
are  facts.  These  were  to  be  submitted  to  the  Jury,  DOt 
with  what  motives  the  writ  was  executed,  but  whether  it 
was  executed.  It  is  not  necessary  for  us  to  decide  what 
would  have  been  the  effect  of  the  claim  of  the  plaintiff 

(a)  Vol.  1,  page  23.       (6)  Page  52.       (c)  Fol.  14,  20.       {d)  3  Wils.  234. 
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below  for  freight,  if  the  goods  had  been  sold  under  the  1828. 
execution.  If  they  were  not  taken  and  sold  under  the  ^ucai 
execiitiony  he  has  a  risht  to  take  advantage  of  it^  and  to  v* 

obtain  from  the  plaintiffs  in  error  the  freight  which  is 
justly  due  from  them  to  the  plaintiff  below.     In  this  case, 
the  plaintiff  below  complains  that  the  defendants  below 
took  his  goods  and  converted  and  disposed  of  them  to 
their  own  use.     The  defendants  below  say,  that  Hopley  % 
Linghams  had  a  judgment  against  the  consignor  and  owner 
of  the  goods;  that  on  that  judgment  they  issued  a  writ 
of  testatum  fieri  facias^  by  which  the  defendants  below, 
the  Sheriff,  was  commanded,  that,  of  the  goods  of  the  con- 
signor, he  should  cause  to  be  levied  the  debt  and  damages 
due  under  the  judgment,  and  have  the  money,  so  levied, 
before  our  lord  the  King  at  Westminster;  that  the  Sheriff 
made  the  warrant  under  that  writ  to  the  defendants  below 
(the  officers);  that  they  entered  and  took  the  goods  in  exe- 
cution; that  the  Sheriff  sold  them,  and  by  the  sale  levied 
1 ,950/. ;  and  that  he  paid  the  1 ,950/.  to  Hopley  ^  Ling- 
hams in  part  satisfaction  of  their  debt.     The  substance 
of  the  replication  is, — although  it  is  true  there  was  such  a 
judgment  as  is  pleaded,  although  a  writ  was  sued  out,  yet 
the  defendants  below  did  not  enter  the  ship  to  execute  that 
writ ;  they  did  not  proceed  to  sell  the  goods,  as  they  say 
they  did ;  they  did  not  levy  the  money  and  pay  it  to  Hopley 
^  Linghnms,  the  plaintiffs  in  the  execution:  but  the  goods 
were  taken  under  another  authority,  and  for  a  purpose  dif- 
ferent from  that  of  levying  the  money  due  to  the  judgment- 
creditors.    In  the  new  assignment,  the  plaintiff  below  says, 
that  the  defendants  below  (plaintiffs  in  error),  ybr  other  pur- 
poses tlian  those  mentioned  in  the  pleas,  entered  the  ship  and 
took  the  goods.    If  the  question  can  be  raised,  whether  the 
goods  were  taken  under  the  bill  of  lading,  or  under  the  writ, 
these  pleadings  arc  calculated  to  raise  it.     They  put  that 
question  directly  in  issue.    The  question  is  not  raised  by  an 
inference  of  law  from  the  writ  only,  but  from  facts.    If  the 
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1828.         Sheriff's  officers  had  a  warrant,  and  instead   of  proceed- 
"^j^^jl^^       ing  to  dispose  of  the  goods  according  to  the  directions  in  the 
«•  warranty  they  took  the  goods,  intending  to  keep  them  for 

their  own  use^  might  not  that  be  shewn  by  their  conduct 
with  regard  to  the  goods  subsequently  to  their  takii^ 
them?  Certainly  it  might.  In  this  case,  the  manner  in 
which  these  goods  were  disposed  of  after  they  were  taken, 
shews  as  plainly  that  they  were  not  seized  under  the  writ, 
as  if  the  officers  who  took  them  had  kept  them  for  their 
own  use.  Instead  of  being  sold  by  the  Sheriff,  and  any 
debt  levied  by  the  sale,  they  were  handed  over  to  Hopley 
^  Linghams.  Hopley  %  Lifighams,  instead  of  taking 
the  goods  as  purchasers  from  the  Sheriff,  tell  us  by  their 
whole  conduct,  and  most  distinctly  by  their  oaths,  that 
they  obtained  the  goods  as  importers.  In  such  a  case,  is 
not  the  virtute  cujus  a  mixed  question  of  law  and  fact,  and 
so,  according  to  the  authorities  that  I  have  referred  to,  tra- 
versable. Is  it  consistent  with  common  sense  to  say,  that, 
although  some  of  the  defendants  below  have  sworn  that  they 
were  the  importers  of  the  goods,  and  held  themselves  out  as 
having  the  goods  as  importers,  and  in  no  other  character; 
yet,  because  tiiey  had  a  writ  of  execution  against  the  con- 
signor, when  they  dare  to  state  on  the  records  of  a  Court  of 
Justice  that  they  possessed  themselves  of  them  by  virtue  of 
that  writ,  they  cannot  be  contradicted ;  but  that,  to  defeat 
justice,  their  plea  must  be  taken  to  be  true,  although  nega- 
tived by  their  conduct — although  shewn  to  be  false  by  the 
oaths  of  some  of  those  who  pleaded  it?  It  is  proper  to 
take  notice  of  the  cases  that  have  been  cited  by  the  coun- 
sel for  the  plaintiffs  in  error.  The  first  that  was  mention- 
ed, was  Crowther  v.  Ramsbottom  (a).  In  that  case,  the  de- 
fendants were  authorized  by  the  writ  of  jusiicies  to  do  all 
that  they  were  charged  to  have  done.  They  were  em- 
powered to  attach  the  plaintiff  by  his  goods  to  compel  an 

(«)  7  Term  Rep.  C54. 
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appearance.  They  did  no  more ;  for  the  property  taken.  1828. 
was  restored  to  the  plaintiff  on  his  entering  an  appearance.  lucai 
If  they  used  too  much  violence^  that  should  have  been  new-  «• 

assigned;  and,  if  they  took  more  property  than  it  was  ne- 
cessary for  them  to  take,  that^  as  Lord  Kenyan  says,  only 
rendered  them  liable  to  an  action  on  the  case  on  the  sta- 
tute of  Marlebridge,  but  did  not  make  them  trespassers. 
Lord  Kenyonsays,  **  If  he  (the  defendant)  can  shew  that  he 
had  a  legal  justification  for  what  he  did,  that  is  sufficient. 
A  man  may  distrain  for  rent  and  avow  for  heriot-service." 

In  the  case  before  us,  the  writ  does  not  justify  all  that 
the  defendants  below  have  done.  In  the  language  of  Lord 
Kenyan,  it  is  not  a  legal  justification  for  what  they  have 
done;  on  the  contrary,  the  conduct  of  the  defendants  be- 
low is  so  unlike  the  conduct  required  by  the  writ,  that  the 
plaintiff  below  has  a  right  to  say,  that  what  was  done  could 
not  have  been  done  in  execution  of  the  writ. 

In  the  case  of  the  distress  mentioned  by  Lord  Kenyan, 
it  is  precisely  the  same  thing  to  the  party  distrained  on 
whether  the  distress  were  for  rent  or  for  heriot-service,  if 
the  property  were  taken  as  a  distress,  and  treated  as  the  law 
requires  that  property  so  taken  should  be  treated.  In  the 
present  case,  the  property  was  not  treated  as  it  would  have 
been  if  it  had  been  taken  under  the  writ.  The  reason  on 
which  the  case  of  distress  is  founded,  is,  that,  if  the  party 
have  a  right  to  do  the  act  complained  of,  he  should  not  be 
deprived  of  the  advantage  which  that  right  gives  him,  by 
an  immaterial  misdescription  of  his  right  in  the  pleadings. 

The  only  other  case  cited  is  Dr.  Groenvelt  v.  Dr.  Bur- 
well  and  Others  (a).  In  that  case,  the  plea  justifies  the  int- 
prisanment,  which  was  all  that  the  plaintiff  complained  of, 
under  a  warrant  from  the  Callege  af  Physicians ,  for  mala 
praxis.  The  replication  does  not  state  any  facts  to  shew, 
from  the  defendants*  conduct,  that  they  were  not  acting 

(a)  3  Salk.  354;  S.  C.  12  Mod,  386;  1  Ld  Raym.  454. 
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1828.         under  the  warranty  but  merely  says^  that  which  they  did, 
was  done  of  their  own  wrong.     This  justification,  as  is  said 
in  the  short  report  of  the  case  in  SaUceld,  was  merely  deny- 
ing the  legality  of  the  warrant;  and,  if  the  defendant  was 
not  taken  under  the  warranty  but  for  some  other  cause,  he 
should  have  pleaded  that  cause  specially.    That  was  a  tra- 
verse of  matter  of  law,  viz.  the  legality  of  the  warrant; 
and  not,  as  in  the  present  case,  an  allegation  that  the  writ 
was  not  us€d,  and  would  not  authorize  the  manner  in  which 
the  property  was  disposed  of  by  the  defendants  below. 
Lord  Chief  Justice  //oft  says,  **  If  the  plaintiff  was  arrested 
for  any  other  cause,  and  not  on  this  warrant,  then  the  plain- 
tiff should  have  shewn  the  other  cause."    The  plaintiff  be- 
low in  the  present  case  has  shewn  that  the  goods  were  taken 
for  another  cause,  and  he  satisfactorily  proved,  at  the 
trial,  that  they  were  taken  for  another  cause,  and  not  un- 
der the  writ.     If,  according  to  the  strict  rules  of  pleading, 
he  ought  to  have  stated  the  particular  cause  for  which  tbey 
were  taken,  it  is  too  late  to  take  advantage  of  that  formal 
defect  in  the  replication. 

The  cases  on  which  the  counsel  for  the  defendant  be- 
low relies,  are  distinguishable  from  that  which  we  are 
now  called  on  to  decide.  This  was  an  attempt  to  abuse 
the  process  of  the  Court,  by  suing  it  out  for  the  purpose 
of  defeating  the  right  of  the  plaintiff  below  to  freight 
We  affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 
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ABANDONMENT. 
See  Insurance,  1. 

ABATEMENT. 

1 .  To  a  joint  action  of  trespass  against 
four  defendants,  one  of  them  plead- 
ed a  misnomer  in  abatement,  and 
concluded  by  praying  judgment  **  of 
the  writ,  and  that  the  same  may  be 
quashed,  ^c": — Held,  bad  on  ge- 
neral demurrer,  as  the  misnomer 
only  operated  to  abate  the  writ  as 
to  the  party  misnamed,  Wade  v. 
Stiff,  M.  8  G.  4.  26 

ACCORD  AND  SATISFACTION. 

See  Pleading,  8. 

ACCOUNT  STATED. 

See  Frauds,  Statute  of,  1. 

ACKNOWLEDGMENT. 

See  Fine. 

Recovery,  1. 

ACT  OF  GOD. 

See  Carrier,  2, 

ACT  OF  PARLIAMENT. 

See  Statutes. 

1 .  By  an  act  of  Parliament  (47  G.  3, 
c.  73)  for  supplying  the  inhabitants 
of  certain  parishes  with  water,  the 


ACT  OF  PARLIAMENT. 

Company  were  empowered  (sect. 
32)  to  make  and  maintain  water- 
works, aqueducts,  &c.  &c. ;  and, 
for  the  purpose  of  distributing  the 
water  to  the  different  inhabitants, 
to  dig  and  break  up  the  soil  and 
pavement  of  any  of  the  roads,  high- 
ways, footways,  commons,  streets, 
lanes,  alleys,  passages,  and  public 
places,  within  and  near  to  the  said 
parishes ;  and,  by  the  d4th  section, 
it  was  provided,  that  the  Company 
should  not  make  any  aqueduct,  &c. 
across  or  over,  oV  enter  upon,  the 
private  lands  or  grounds  of  any 
person,  without  the  consent  of  the 
owner  or  occupier ;  or  into  or  upon 
any  common,  without  the  consent 
of  the  lord  of  the  manor : — Held, 
that  the  Vfordfootways,  in  the  32nd 
section,  must  be  confined  to  foot- 
ways before  houses,  or  in  public 
places,  and  not  extended  to  foot- 
ways running  across  inclosed  fields. 
Scales  v.  Pickering,  H,  8  &  9  G.  4. 

195 
3.  By  a  private  Act  of  Parliament, 
the  expenses  attending  its  passing 
were  directed  to  be  paid  out  of  the 
tolls  raised  or  levied,  or  to  be  raised, 
under  it.  The  attorney  who  pre- 
pared and  solicited  the  act,  sued  the 
clerk  to  the  commissioners  named 
in  it,  for  the  amount  of  his  bill:— 
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Held,  that  he  was  bound  to  shew 
that  there  were  sufficient  funds  in 
the  hands  of  the  commissioners, 
which  had  been  raised  or  levied  by 
tolls  or  otherwise,  to  satisfy  his  de- 
mand. Andrews  v.  Dally,  E,  9 
O.  4.  490 

ACTION  ON  THE  CASE. 

See  CARRi£a,  2. 

ESOAPE. 

Master  and  Sbbvakt. 

1.  The  defendant  set  a  spring-gun  in 
his  garden  (which  was  at  some  dis- 
tance from  his  dwelling),  of  which 
fact  he  gave  no  notice.  The  plain- 
tiff entered  the  garden  in  pursuit  of 
a  strayed  fowl,  and,  coming  in  con- 
tact with  one  of  the  wires,  was 
wounded  by  the  discharge  of  the 
gvmi'-^Heldj  that  the  plaintiff  was 
entitled  to  recover  damages  for  the 
injuryi  in  an  action  on  the  ease. 
Btrd  V.  Holhrooky  E.  9  G.  4.  607 

0.  In  an  action  on  the  case  against  tlie 
proprietor  of  a  stage-coach,  for  an 
injury  sustained  by  a  passenger, 
the  declaration  alleged,  that  the  de- 
fendant was  the  owner  of  a  stage- 
coach for  the  conveyance  of  pas- 
sengers from  London  to  Black- 
heath,  and  that  the  plaintiff  had 
agreed  to  become  a  passenger,  and 
that  the  defendant  had  agreed  to 
receive  her  as  such  passenger,  to  be 
carried  from  London  to  Blackheath; 
and  theevidence  was,  that  the  words 
"  London  to  Blackheath**  were 
painted  on  the  coach  door;  that  the 
coach  was  licensed  to  run  from 
Charing'Cross  only;  and  that  the 
plaintiff  was  taken  up  at  the  Ele- 
phant and  Castle  in  St.  George's 
Fields: — Held,  that,  as  Charing- 
Cross  and  St.  George's  Fields  are 
both  in  common  parlance  styled 
"  London,**  the  variance  was  imma- 
terial, and  the  allegation  sufficient- 
ly proved.  Ditcham  v.  Chilis,  E. 
9  G,  4.  735 


ADJUDICATION. 
See  Bakkrupt,  2. 

ADMINISTRATOR. 

See  Prisokek,  2. 

!•  The  defendant  having,  as  adminis- 
trator, received  a  sum  of  money, 
which  it  was  agreed  by  the  parties 
entitled  to  it,  was  to  be  applied  in 
discharge  of  the  funeral  expenses 
of  the  testator's  widow,  which  had 
been  paid  by  the  plaintiff,  promised 
so  to  apply  it: — Held,  that  the 
plaintiff  was  entitled  to  recover  it 
in  an  action  for  money  had  and  re- 
ceived. Meert  v.  Moessard,  M.  8 
a.  4.  8 

AFFIDAVIT. 

See  Fine. 

REOOVERr. 

AFFIDAVIT  OF  DEBT. 

See  Bankrupt,  6. 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

See  Practice,  2. 

1.  An  affidavit  of  debt  sworn  before  a 
commissioner  in  the  country,  with- 
out stating  him  to  be  a  commis- 
sioner in  the  jurat,  is  insufficient, 
although  intitledin  this  Court;  and 
the  Court  will  not  allow  a  supple- 
mental affidavit  to  aid  the  defect  to 
be  filed.  Howard  v.  Brown,  M.  8 
G.  4.  22 

2.  In  an  action  on  a  bond,  at  the  suit 
of  the  obligee,  for  the  benefit  of  the 
assignee,  against  tlie  obligor,  the 
affidavit  to  hold  to  bail  was  made 
jointly  by  the  plaintiff  (the  obligee) 
and  the  assignee,  the  former  swear- 
ing that  a  certain  sum  was  due  for 
principal  and  interest  on  the  bond, 
and  that  he  had  assigned  it  to  the 
latter ;  and  the  latter,  that  the  sun 
due  on  the  bond  still  remained  un- 
{)aid,  and  due  and  owing  to  him  as 


ANNUITY. 


ARBITRATION.         811 


assignee: — Held,  sufficient.  Fair- 
man  V.  Farquharson,  H.  S  &  9  G. 
4.  179 

S.  An  affidavit  to  hold  to  bail,  stating 
that  the  defendant  was  indebted  to 
the  plaintiff  in  ftOL  lent  and  ad- 
vanced on  a  bill  of  exchange  for 
37/.,  drawn  by  /.  S.  on  and  accept- 
ed  by  the  defendant,  and  now 
over-due  and  unpaid, — is  sufficient. 
Bennett  v.  Dawson,  E,9  G,  i,  594i 

AGENT. 
See  Bills  of  Exchange,  2. 

1.  A  subsequent  ratification  by  a 
principal  of  a  contract  by  an  agent 
is  equivalent  to  a  previous  author- 
ity. Where,  therefore,  a  broker 
made  a  contract  in  writing  for  the 
sale  of  goods,  not  being  authorized 
by  one  of  his  principals  at  the  time, 
which  the  latter  afterwards  assent- 
to  : — Heid,  that  the  broker  was  an 
agent  duly  authorized  to  bind  his 
principal  under  the  statute  of  frauds, 
at  the  time  the  contract  was  enter- 
ed into.  Maclean  v.  Dunn,  E,  9 
G.  4.  761 

AGREEMENT. 

See  Assumpsit,  2,  3,  4. 
Ejectment,  1. 
Frauds,  Statute  or. 
Pleading,  11. 

AMENDMENT. 

See  Ejectment,  %, 
Practice,  3. 

RscOVERTy  2. 

ANNUITY, 

See  Pleading,  2. 

1.  The  grantor  of  an  annuity,  dis- 
charged under  the  Insolvent  Debt- 
ors'Act,  1  Geo.  4,  c.  119,  is  lia- 
ble to  be  arrested  by  his  surety  for 
arrears  which  became  due  sub- 
sequently  to  hia  discharge,    and 


which  the  surety  was  obliged  to  pay. 
Where,  therefore,  a  defendant  had 
been  arrested  under  such  circum- 
stances, the  Court  refused  to  dis- 
charge him  out  of  custody,  on  a 
motion  to  enter  a  common  appear- 
ance, but  left  him  to  defend  the  ac- 
tion ;  although  the  surety  had  re- 
ceived a  dividend,  and  the  grantee 
had  proved  the  value  of  the  annu- 
ity, which  was  ascertained  by  the 
commissioners  in  pursuance  of  the 
10th  section  of  the  statute*  Free- 
man  v.  Burgess,  M,  S  G.  4.       91 

2*  A  party  outlawed  can  only  appear 
in  Court  for  the  purpose  of  revers- 
ing his  outlawry.  Where,  there- 
fore, a  defendant,  the  grantor  of  an 
annuity,  who  had  been  outlawed  in 
an  action  in  the  Court  of  King's 
Bench  for  arrears,  applied  to  this 
Court  to  set  aside  the  securities,  on 
the  grouiid  of  an  illegality  in  the 
grant  in  the  first  instance  :-^^e^, 
that  he  could  not  be  beard.  Lcmkes 
V.  Hoibeche,  M.  8  G.  4.  126 

S.  The  grantor  of  an  annuity  having 
become  bankrupt  before  the  pass- 
ing of  the  6  Geo.  4,  c.  16,  the  gran- 
tee sued  the  surety  for  arrears  sub- 
sequently accruing  after  the  statute 
came  into  operation : — Heldf  that 
he  could  maintain  no  action  until 
after  proof  of  the  annuity  under  the 
commission,  in  pursuance  of  ss.  54 
and  55.     Bell  v.  Biltan,  E.  9  G.  4. 

674 
APOTHECARY. 

See  Surgeon. 

ARBITRATION. 
See  Replevin-Bono. 

1.  By  a  deed  of  submission  to  arbi- 
tration, it  was  provided,  that  the 
submission  should  not  vacate  or 
expire  through  the  decease  or  in- 
solvency of  either  of  the  parties,  but 
should,  notwithstanding  sush  an 
event,  be  proceeded  in,  and  the 
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ARREST. 


ASSUMPSIT. 


matters  at  issue  determined,  in  the 
same  manner  as  if  such  an  event 
had  not  occurred ;  and  the  parties 
bound  themselves,  their  heirs,  exe- 
cutors, and  successors,  to  abide  by 
the  award.  The  arbitrator,  by  his 
award,  directed  the  executors  of 
one  of  the  parlies  (who  had  died 
before  the  award  made)  to  pay  a 
certain  sura  to  tlie  other;  and  they 
hAving  no  assets,  the  party  in  whose 
favour  the  award  was  made,  sued 
the  surety  on  a  bond  conditioned 
for  the  due  performance  of  the 
award  by  the  principal,  his  heirs, 
&c. ;  in  which  bond  the  clause  as  to 
the  death  was  not  inserted : — Held, 
that  the  authority  of  the  arbitrator 
was  not  determined  by  the  death ; 
and,  the  surety  having  pleaded  per- 
formance of  the  award,  according 
to  the  covenants  contained  in  the 
fatJdeed  of  submission,  which  deed 
was  set  out  in  a  former  plea: — 
Held^  that  the  two  pleas  might  be 
taken  together,  there  being  an  ex- 
press reference  in  the  one  to  the 
other.  Macdougal  v.  Robertson, 
in  Error,  M.  8  G.  4.  147 

2.  By  a  deed  of  submission  in  the 
Scottish  form,  an  award  was  to  be 
made  betwixt  and  the 

day  of  next,  or  any  other  day 

to  which  the  submission  might  be 
prorogated: — Heldf  that  the  ab- 
sence of  date  was  immaterial,  as  it 
was  equivalent  to  a  general  autho- 
rity, to  be  executed  within  a  rea- 
sonable time.  Ibid, 

ARREST. 
See  Annuity. 

1.  A  person  was  arrested  within  the 
liberty  of  the  Torver  of  London,  by 
an  ofBcer  of  the'  Sheriff  of  Middle^ 
sex,  under  a  writ  of  capias  without 
a  non  amittas  clause ;  and  gave  a 
bail-bond : — The  Court  refused  to 
order  it  to  be  delivered  up  to  be 


cancelled.     Bell  v.  Jacobs,  //.  8  & 
9  G,  4.  309 

ASSIGNEES. 

See  Affidavit  to  hold  to  Bail,  2. 
Bankrupt. 
Insolvent  Debtors. 
Practice,  21. 
Trovxr,  2,  5. 

ASSIGNMENT. 

See  Insolvent  Debtors. 

ASSIZES. 
See  Practice,  5. 

ASSUMPSIT. 

See  Administrator. 

Bills  of  ExcHAMoSy  1 ,  3. 

Carrier. 

Executor. 

Frauds,  Statute  or. 

Pleading,  4,  10. 

Practice,  8. 

1.  Assumpsit  lies  in  the  Courts  at 
Westminster,  on  a  Scotch  decree, 
obtained  in  absence,  against  a  na- 
tive of  Scotland,  for  a  debt  con- 
tracted in  Scotland.  Douglas  v, 
Forrest,  E.  9  G.  4.  66J 

2.  By  a  charter-party,  fifty  running 
days  were  to  be  allowed  for  load- 
ing and  unloading  a  cargo  of  tim- 
ber, and  ten  days  on  demurrage, 
over  and  above  the  laying  days, 
at  10/.  p^rday;  and,  by  the  bill 
of  lading,  freight  was  to  be  paid  as 
per  charter-party.  The  consignees 
having  placed  the  cargo  in  the  de- 
fendant's hands,  for  sale,  he  en- 
gaged, in  writing,  to  pay  the  owner 
the  freight  and  primage  (and  demur- 
rage, if  any  were  due),  and  in  everi/ 
respect  to  put  himself  in  the  place 
of  the  charterer.  The  ship  having 
been  detained  in  unloading  her 
cargo,  beyond  the  lay-days  and 
days  of  demurrage  in  the  charter- 
party: — Held^  that  the  defendant 


AVOWRY. 

was  liable  to  the  owner  for  such 
detention.  Benton  v.  Hippiu$,  H. 
8  &  9  G.  4.  246 

3.  Tlie  plaintiffi  insured  goods  for 
the  defendants,  pursuant  to  an  un- 
dertaking lo  effect  the  insurance 
with  such  names  as  should  be  to 
the  defendants'  tatisfaction.  Aller 
the  arrival  of  the  vessel,  the  de- 
fendants objected  to  reimburse  to 
the  plainliffa  the  premiums  paid  by 
them,  on  the  ground  that  the  names 
of  the  under- writers  had  not  been 
previously  submitted  to  them  for 
their  approval  -.—Held,  that  the 
plaintiffs  bad  sufficiently  complied 
with  the  terms  of  their  agreement. 
Dixon  V.  Hovill,  E.  9  G.  4.     65C 

4.  The  defendant  offered  to  purchase 
of  the  plaintiff  the  lease  of  a  house, 
requiring  possession  to  be  given  on 
the  25lh  July,  and  a  definitive  an- 
swer within  six  weeks.  The  plain- 
tiff accepted  the  proposal,  offering 
possession  onthe  litAugtul.  The 
defendant  aAcrwards,  and  before 
the  six  neeks  had  expired,  retract- 
ed his  offer : — Held,  that  tlie  plain- 
tiff's acceptance  of  the  defendant's 
offer  not  being  in  the  terms  pro- 
posed, and  no  proper  acceptance 
of  it  having  been  given  before  the 
defendant  withdrew,  the  agreement 
W9S  vacated.  RoulUdge  v.  Grant, 
E.  9G.  4.  717 

ATTACHMENT. 
See  Practice,  9. 

ATTORNEY. 
See  Act  op  Pabluuent. 
Etidehce,  1. 

AUDITA  QUERELA. 
See  Practice,  13. 

AVOWRY. 

See  JoIHT-TXNAHTa. 
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BAIL. 

^mEbrob. 

Peacticc,2,3,9,20. 

On  a  motion  to  set  aside  an  attach- 

ment against  the  Sheriff  (the  bail 

in  the  action  having,   by  mistake. 

justified   in   the  Court   of  Kiag'i 

Bench  instead  of  in  this  Court),  the 
affidavit  stated  that  the  application 
was  made  at  the  instance  of  the 
bail,  and  without  collusion  with,  or 
indemnity  from,  the  defendant: — 
The  Court  granted  the  application, 
but  observ^,  that,  in  future,  they 
would  also  require  the  affidavit  to 
state  it  to  be  at  the  expente  of  the 
bail.  The  King  v.  Tix  Sheriff  of 
London,  M.  6  G.  4.  177 

BAIL-BOND. 

See  Pbactice,  3. 
1.  A  person  was  arrested  within  the 
liberty  of  the  Toreer  ai  London,  by 
an  officer  of  the  Sheriff  of  jtfirfdfc- 
Mi,  under  a  writ  of  cApiai  without 
a  non  omifffM  clause;  and  gave  a 
bail-bond  : — The  Court  refused  to 
order  it  to  be  delivered  up  to  be 
cancelled.  Bell  v.  Jaeohi,  H.SSc 
9  G.  4.  309 

BAILIFF. 
See  DisTBESS. 
Joikt-tbhahts. 

BANKRUPT. 
See  Practice,  12,  21,  26. 
1.  The  defendants,  being  banknipt, 
were  sued,  and  suffered  judgment 
by  default  in  Trinittf  Term,  and 
final  judgment  was  entered  up,  and 
execution  issued  thereon,  in  Jlfi- 
ckaebnai  Term  following.  On  the 
\3ih  November  in  that  Term,  the 
defendants  obtained  tbeir  certifi- 
cate, and,  on  the  tame  day,  the  ahe- 
riff'a  officer  levied,  and  be,  notwith- 
standing a  tiotice  that  the  defend- 
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BANKRUPT. 


BILL  OF  EXCEPTIONS. 


ant's  certificate  had  been  allowed, 
being  about  to  sell  the  goods  seiz- 
ed, ^e  defendants  paid  the  amount 
of  the  debt  and  costs  into  Court, 
under  a  Judge's  order,  to  abide  the 
event  of  a  motion.  On  application 
by  the  defendants  to  have  the  mo- 
ney paid  out  to  them,  the  Court 
refused  to  interfere;  but  left  the 
parties  to  their  audita  querela;  al- 
though it  was  insisted,  that,  by  the 
6  G.  4,  c.  16,  s.  126,  the  goods  as 
well  as  the  persons  of  bankrupts 
are  protected.  Hanson  v.  Blakey^ 
H.S8c9G.^.  261 

2.  By  the  6  Geo.  4,  c.  16,  s.  92,  it  is 
enacted — "  that,  if  the  bankrupt 
shall  not,  within  a  certain  period 
after  the  adjudication,  give  notice 
of  hit  intention  to  dispute  the  com- 
mission, the  depositions  taken  be- 
fore the  commissioners  shall  be 
conclusive  evidence  of  all  matters 
therein  contained,  in  all  actions  at 
law  brought  by  the  assignees,  for 
any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  an 
action:" — Held,  that  trover  is  an 
action  for  a  demand,  within  the 
meaning  of  that  section.  Rohson 
V.  Alexander,  E.  9  G.  4.  448 

8.  In  an  action  by  the  assignees  of  a 
bankrupt,  a  clerk  of  the  defend- 
ant's attorney  delivered  a  plea  of 
the  general  issue,  at  the  office  of 
the  plaintiff's  attorney,  without  a 
notice  to  dispute  the  bankruptcy, 
as  required  by  the  statute  6  Geo, 
4,  c.  16,  s.  90.  On  the  same  day, 
and  before  the  time  for  pleading 
had  expired,  the  clerk  called  again 
and  took  away  the  plea,  saying  that 
there  was  a  mistake  in  it;  and 
shortly  afterwards  he  delivered  an« 
other,  with  the  notice  attached : — 
Semhle,  that  such  notice  is  insuffi- 
cient. Lawrence  v.  Crowder,  E, 
9G.4.  511 

4.  If  a  sheriff  take  goods  in  execution 
afler  an  act  of  bankruptcy  com- 
mitted by  the  party  against  whom 


such  execution  is  sued  out,  the 
sheriff  is  liable  to  the  assitmees  in 
trover,  although  he  had  no  notice 
of  the  act  of  bankruptcy,  and  al- 
though the  commission  did  not  is- 
sue until  nearly  two  months  after 
the  execution,-— on  the  ground  that 
the  property  of  the  bankrupt  veste 
in  his  assignees,  from  the  time  of 
the  act  of  bankruptcy,  by  relation; 
— and  this,  although  the  goods 
seized  were  not  removed  from  the 
premises,  but  were  only  detained 
there  until  the  amount  directed  to 
be  levied  was  paid  by  the  bankrupt 
to  the  sheriff.  Price  v.  Helyar,  E. 
9  G.  4.  541 

5.  The  grantor  of  an  annuity  havini^ 
become  bankrupt  before  the  pass- 
ing of  the  6  Geo,  4,  c.  16,  the 
grantee  sued  the  surety  for  arrears 
subsequently  accruing,  after  that 
statute  came  into  operation: — 
Held,  that  he  could  maintain  no 
action  until  after  proof  of  the  an- 
nuity under  the  commission,  in  pur- 
suance of  ss.  54  8c  55,  Bell  v. 
Bilton,  E,  9  G,  4.  574 

6.  If  a  petitioning  creditor  make  an 
affidavit  of  debt,  on  which  a  com- 
mission is  sued  out,  stating  that  the 
party  against  whom  the  commis- 
sion IS  to  be  issued,  is  indebted  to 
him  in  the  sum  required  by  the 
statute,  and  that  such  party  has 
become  bankrupt,  he  cannot  after- 
wards, in  an  action  brought  against 
him  by  the  assignees  under  a  se- 
cond commission  (the  former  hav- 
ing been  superseded),  dispute  the 
validity  of  the  commission  founded 
on  his  affidavit;  and,  in  such  case, 
the  writ  of  supersedeas  is  sufficient 
evidence  of  the  issuing  of  the  first 
commission.  Ledbetter  v,SaU,E, 
9  G.  4.  b^l 

BILL  OF  EXCEPTIONS. 

See  Pleading,  13. 
Trespass,  5. 
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BILLS  OF  EXCHANGE.   815 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Affidavit  to  hold  to  Bail,  S. 

EviDBNCB,  d. 

Pleading,  7,  8,  10. 
Practice,  16. 

1.  The  drawer  of  a  bill  payable  to 
his  own  order,  in'lorsed  it  to  /.  S,^ 
and,  on  its  being  dishonoured  by  the 
acceptor,  the  indorsee  sued  the 
drawer,  who  paid  the  amount  of 
the  bill  and  costs,  and  on  the  bill 
being  delivered  up  to  him,  he  af- 
terwards indorsed  it  to  the  plain- 
tiff:— Held,  that  the  latter  might 
recover  as  against  the  acceptor. 
Hubbard  v.  Jackson,  M.  8  G*  4. 

11 

2.  /.  S.  drew  a  bill  on  the  defendant 
(which  the  latter  accepted  for  the 
accommodation  of  the  former),  and 
indorsed  it  to  the  plaintiff  as  his 
agent,  in  which  character  the  plain- 
tiff paid  it  away,  on  account  of  the 
drawer,  for  wine  contracted  to  be 
purchased  for  him.  Subsequently, 
the  wine  contract  being  rescinded, 
the  holder  of  the  bill  refused  to 
give  it  up  until  he  had  been  paid 
a  sum  of  150/.  which  he  alleged 
to  be  due  to  him  from  the  drawer. 
The  plaintiff  engaged  to  pay  it, 
received  the  bill,  and  sued  the  de- 
fendant as  the  acceptor: — Held, 
that  he  was  not  entitled  to  recover; 
although  it  was  insisted  that  he  had 
a  lien  on  it  to  the  amount  he  had 
promised  to  pay  the  holder,  on  its 
being  delivered  up  to  him.  Hal- 
leti  V.  Lewis,  M.  8  (7.  4.  79 

d.  In  an  action  for  goods  sold,  it  ap- 
peared that  the  defendant  had  ac- 
cepted two  bills  of  exchange  drawn 
on  him  by  the  plaintiff,  which  co- 
vered the  amount  of  his  demand ; 
that  the  plaintiff  had  indorsed  these 
bills  to  Messrs.  A.  ^  B,;  and  that 
they  were  dishonoured  by  the  de- 
fendant, and  were  in  the  possession 
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of  the  indorsees  at  the  time  of  the 
commencement  of  the  action ;  but 
that  the  plaintiff  sent  bis  servant 
to  them  with  a  letter,  a  fortnight 
or  three  weeks  before  the  trials  and 
that  they  gave  him  the  bilk,  which 
he  brought  to  the  plaintiff: — Held, 
that,  as  the  bills  were  in  the  plain- 
tiff's possession  at  the  time  of  the 
trial,  he  was  entitled  to  recover  for 
his  original  demand.  Burden  v. 
HaUon,  7/.  8  &  9  G.  4.  223 

4.  The  defendant,  and  C.  M.,  his 
partner,  having  an  account  witli  the 
plaintiffs,  who  were  bankers,  C.  M. 
gave  them  his  promissory  note  for 
2,000/.,  that  they  might  be  allowed 
to  overdraw  the  partnership  ac- 
count. C.  M.  afterwards  required 
from  the  defendant  his  note  for 
1,000/.,  to  indemnify  him  for  a 
moiety  of  the  sum  for  which  he 
had  thus  become  separately  re- 
sponsible to  the  plaintiffs,  and,  hav- 
ing obtained  it,  he  indorsed  and 
gave  it  to  the  plaintiffs.  The  firm 
subsequently  becoming  indebted 
to  the  plaintiffs,  for  advances,  to 
the  amount  of  1,300/.,  they  sued 
the  defendant  on  his  note : — Held, 
that  they  were  entitled  to  recover. 
Heywood  v.  Watson,  /f.  8  &  9  G, 
4.  268 

5.  In  an  action  against  the  drawer  of 
a  bill,  which  was  presented  for  pay- 
ment at  N,  on  Saturday,  and  dis- 
honoured, it  was  proved  that  the 
post  always  left  N,  at  half-past 
nine  in  the  morning: — Held,  that 
the  holder  had  the  whole  of  Mon- 
day to  give  the  drawer  notice  of  the 
dishonour.  Harvkes  v.  Salter,  E. 
9  G.  4.  750 

6.  A  mere  delay  by  the  holder  of  a 
bill  of  exchange  to  sue  the  accept- 
or, does  not  discharge  the  drawer 
or  indorsers,  the  right  to  sue  not 
being  suspended.  Therefore,  where 
tlie  executrix  of  a  deceased  accept- 
or verbally  promised  the  holder  to 
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pay  the  bill  out  of  her  own  prirate 
uicomei  and  the  latter  agreed  to 
give  her  time,  provided  intereEt 
were  paid,  and  accordingly  forbore 
to  sue: — Held,  tliat  the  drawer 
was  not  thereby  discharged;  the 
pTomise  by  the  executrix  being 
void,  and  the  bolder  being  under 
no  binding  engagement  to  givcber 
time.     Piilpol  V.  Briant,  E.  9  G. 


BILLS  OF  LADING. 

See  Ca&bibr,  2. 

BLANKS. 

See  Akbitbatioit,  2. 

BOND. 
See  AFFiDAVtt  to  hold  to  bail,  2. 
Arbitration,  1. 
Bail-bond. 

RtPLETIN-BOHD. 

BOOK. 
See  British  Mosboh. 

BRITISH  CONSUL. 
See  Fine. 

Practice,  23. 

BRITISH  MUSEUM. 
1.  jf  .having  prepared  a  literary  worb, 

Sbia  wul  directed  it  to  be  prbt- 
j  and  devised  funds  to  bia  execu- 
tors to  defray  the  expenses  of  pub- 
lication. After  the  death  of  A., 
the  work  was  published  in  parts, 
thirty  copies  being  printed,  for 
which  there  were  only  twenty-six 
subscribers  (one  part  was  sold),  and 
the  amount  of  the  subscriptions  be- 
ing inadequate  to  pay  tlie  expenses 
of  publication,  the  deficiency  was 
defrayed  by  the 


CARRIER. 

the  funds  devised.  The  parts  were 
not  published  at  fixed  intervals, 
but  according  to  the  state  of  those 
funds: — Held,  that  a  part  or  num- 
ber of  a  volume  was  not  a  periodi- 
cal publication  or  boole  demandable 
by  the  public  libraries  or  Srilith 
Muieum,  under  the  statute  Si  Geo. 
3,c.  1J6.  BTilithMuMeumy.Payae, 
E.  9  a.  4.  415 

BROKER. 

See  IsBPBCTioM  ov  Papers,  I . 

1.  A  subsequent  radfication  by  ■ 
principal  of  a  contract  by  an  agent, 
IS  equivalent  to  a  previous  authori- 
ty. Where,  therefore,  a  broker 
made  a  contract  in  writing,  for  ihe 
sale  of  goods,  not  being  authorised 
by  one  of  his  principala  at  the  time, 
which  the  latter  afterwards  assent- 
ed to: — Held,  that  the  broker  wu 
an  agent  duly  authorized  to  bind 
his  principal,  under  the  statute  of 
frauds,  at  the  time  the  contract  was 
entered  into.  Maclean  v.  Aims, 
E.  9  G.  4.  761 

2.  A  broker  delivered  to  a  vendor 
bought  and  sold  notes,  written  on 
one  sheet  of  paper,  and  the  day 
for  payment  of  the  goods  was  in- 
serted at  the  end  of  the  bought  note 
only,  but  in  those  made  out  for 
the  purchasers  the  day  was  insert- 
ed at  the  end  of  the  bought  ss 
well  as  of  the  sold  note: — Held, 
that  as  the  bought  and  sold  notes 
delivered  to  the  vendor  were  both 
written  on  one  sheet  of  paper,  the 
whole  must  he  considered  as  fonn- 
ing  one  contract ;  and,  consequent- 
ly, that  there  was  no  variance,  lb. 

BUILDING-ACT. 

See  Partt-wajll. 

CARRIER. 

1 .  A  carrier  is  bound  to  deliver  good) 


CARRIER. 


CONSTABLE. 
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entrusted  to  him  at  the  place  to 
which  they  are  addressed ;  and,  if 
he  deh'ver  them  elsewhere,  trover 
lies  against  him.  Secus,  if  goods 
be  stolen  or  lost.  Where,  there- 
fore, the  defendants,  as  carriers,  had 
received  a  box  at  Birmingham,  di- 
rected to  /.  West,  27,  Great  fVin- 
Chester  Street,  London,  and,  on  its 
being  taken  there,  the  house  was 
found  to  be  shut  up,  and  no  per- 
son of  the  name  of  West  resided  in 
the  street;  and,  a  week  afterwards, 
the  defendants  received  a  letter 
from  a  person  naming  himself 
West,  desiring  that  the  box  might 
be  sent  to  him  at  an  inn  at  St,  Al- 
ban's ;  which  the  defendants  accor- 
dingly did: — Held,  that  this  was  a 
misdelivery,  for  which  they  were  li- 
able in  trover,  although  West  was 
the  person  for  whom  the  box  was 
intended,  the  property  in  the  goods 
not  having  passed  to  West,  as  he 
had  obtained  them  from  the  plain- 
tiff by  fraud ;  and  that  it  was  proper- 
ly left  to  the  Jury  to  say,  whether 
the  defendants  had  caused  the  goods 
to  be  delivered  in  the  due  and  ordi- 
nary course  of  business,  and  ac- 
cording to  their  duty  as  carriers. 
Stephenson  v. Hart, H.S&9G.^. 

357 
2.  The  plaintiffs  shipped  goods  on 
board  a  steam  vessel.  The  bill  of 
lading  contained  the  usual  excep- 
tions of  the  act  of  God,  &c.  &c.  On 
the  evening  before  the  vessel  was 
expected  to  sail,  the  boiler  was, 
according  to  custom,  filled  with 
water;  but,  in  consequence  of  the 
action  of  frost,  a  pipe  communicat- 
ing with  it  burst,  and  the  water 
escaped  into  the  hold,  and  damag- 
ed the  goods.  In  an  action  against 
the  owners,  it  was  left  to  the  Jury 
to  say,  whether  or  not,  in  leaving 
the  boiler  filled  with  water  in  fros- 
ty weather,  tlie  owners  had  been 


guilty  of  negligence.  They  found 
for  the  plaintiffs,  and  the  Court  re- 
fused to  disturb  the  verdict.  Sior- 
det  V.  Hall,  E.  9  G.  4.  561 

3.  The  plaintiffs  sent  goods  packed 
in  a  box  by  the  defendant's  wag- 
gon. The  box  was  placed,  with 
its  lid  outwards,  at  the  tail  of  the 
waggon,  which  was  left  during  se- 
veral hours  in  the  night  standing 
in  the  road  opposite  an  inn  where 
the  waggoner  stopped,  without 
any  person  to  watch  it.  The  box 
was  forced  open,  and  its  contents 
abstracted.  A  notice  was  proved, 
limiting  the  carrier's  responsibility 
to  5/. : — Held,  that  the  carrier  was 
guilty  of  gross  negligence  in  leav- 
ing the  waggon  so  exposed,  and, 
consequently,  liable  for  the  loss. 
Langley  v.  Brown,  E.  9  G,  4.  583 

CERTIFICATE. 
See  Paactice,  12. 

CHARTER-PARTY. 

See  Assumpsit,  2. 
Trespass,  4. 

COPYRIGHT. 

See  Literary  Property. 

COGNOVIT. 

See  Costs,  4. 
Practice,  6. 

COHABITATION. 
See  Evidence,  5. 

CONDITION  PRECEDENT. 
See  Covenant,  1. 

CONSTABLE. 
See  Justice  of  the  Peace. 
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COSTS. 

See  Discontinuance. 
Pleading,  5. 

Practice,  5,  6,  15,  25,  26. 
Reoula  Generalis. 
Set-off,  1. 

1.  An  Irish  Joint-Stock  Company, 
incorporated  by  act  of  Parlia- 
ment having  sued  a  defendant  in 
this  Court,  the  proceedings  were 
ordered  to  be  stayed  until  the 
Company  gave  security  for  costs ;  it 
appearing  that  they  had  no  availa- 
ble property  in  England,  The  Lime' 
rick  and  Walerford  Railway  Com- 
pany V.  FrazeVf  M.  8  G.  4.         23 

2.  A  motion  requiring  a  plaintiff  to 
give  security  for  costs,  on  the 
ground  of  his  being  resident  abroad, 
must  be  made  before  plea  pleaded ; 
and  it  seems  that  such  security  can- 
not be  required  from  a  foreigner,  a 
master  of  a  vessel  trading  to  this 
country,  but  having  no  6xed  resi- 
dence nere.  Kaslen  v.  Plaw^  M 
8  G.  4.  30 

3.  Where  notice  of  trial  for  the  Spring 
Assizes  had  been  given,  and  the 
cause  made  a  remanet  to  the  next 
Summer  Assizes;  and  the  defend- 
ant, having  then  attended  with  his 
witnesses,  and  found  that  the  cause 
was  not  set  down,  afterwards  ap- 
plied for  costs  to  be  paid  by  the 
plaintiff  for  not  proceeding  to  trial : 
— Held,  that  he  was  not  entitled. 
Gains  v.  BiUon,  M.  8  G.  4.        87 

4.  The  plaintiffs,  having  been  nonsuit- 
ed, obtained  a  rule  for  a  new  trial, 
which  was  silent  as  to  costs.  The 
defendant,  without  going  again  to 
trial,  gave  the  plaintiffs  a  cognovit 
to  confess  judgment,  "and  that  the 
plaintifl&  had  sustained  damages  to 
the  amount  of  one  shilling,  besides 
the  costs  to  be  taxed  by  the  Protho« 
notary,  and  he  should  think  the 
plaintiffs  entitled."  The  Prothono- 
tary  having  refused  to  tax  the  plain- 


tiffs the  costs  of  the  nonsuit — The 
Court  would  not  interfere — saying, 
that,  as  the  parties,  by  the  terms  of 
the  cognovit^  had  agreed  to  consti- 
tute the  Prothonotary  their  arbi- 
trator, they  must  be  boimd  by  his 
decision.  Ehin  v.  Drummond,  M. 
8  G.  4.  88 

5.  The  defendant  was  arrested  in  the 
Palace  Court  for  19/.,  and  remov- 
ed the  cause  by  habeas  to  this 
Court.  The  plaintiff  recovered  2/. 
On  motion  by  the  defendant  for  his 
costs,  under  the  statute  43  Geo,  S, 
c.  46,  s.  3 : — ^The  Court  held,  that, 
the  action  having  been  brought  in 
the  Palace  Courts  they  could  not 
interfere.  Costello  v.  Cawley,H. 
8  &  9(7.  4.  315 

6 .  The  defendant  was  arrested  for  30/. 
At  the  trial,  it  appearing  that  the 
plaintiff  was  indebted  to  the  de- 
fendant in  a  small  sum,  a  verdict 
was  taken  for  the  former  for  nomi- 
nal damages,  subject  to  a  reference 
to  an  arbitrator  for  ascertaining  the 
amount,  and  he  found  that  12/. 
only  were  due  from  the  defendant 
to  the  plaintiff: — Held,  that  the 
defendant  was  not  entitled  to  costs 
under  the  43  Geo,  3,  c.  46,  s.  3, 
aldiough  he  had  tendered  the  sum 
awarded  before  the  commencement 
of  the  action,  as  he  ought  to  have 
pleaded  the  tender.  Bryson  v.  Sim' 
cox,  H.S&9G.4.  S55 

7.  In  an  action  brought  to  recover  the 
balance  of  an  account,  the  |)arties 
agreed  that  the  amount  should  be 
referred  to  two  arbitrators,  who, 
in  settling  the  balance  due,  were  to 
be  guided  by  the  decision  of  a  Jury, 
in  regard  of  a  certain  cargo  of  cot- 
ton shipped  by  the  plaintiffi,  the 
cost  of  which  formed  one  of  the 
items.  The  Jury  found,  that  the 
plaintiffs  were  not  entitled  to  charge 
the  defendants  with  the  cost  of  dM 
cotton;  and  the  arbitrators,  af^ 
exduding  such   cost,  pursuant  to 


COVENANT. 


DEMURRER-BOOK.   819 


the  verdict,  found  a  certain  sum  to 
be  due  to  the  plaintiffs.  The  Pro- 
thonotary,  on  taxation,  refused  to 
allow  the  plaintiffs  the  costs  of  the 
trial  which  applied  to  the  cotton : 
— Held,  that  he  was  right  in  so  do- 
ing.    Fairlie  v.  Parker,  E,  9  G,  4. 

438 
8.  The  plaintiffs  had  applied  for  and 
obtained  a  writ  of  mandamus,  un- 
der the  statute  13  Geo.  3,  c.  63, 
8.  44,  for  the  examination  of  wit- 
nesses in  India,  and  the  writ  and 
depositions  were  returned  to  this 
country;  but  the  defendants  did 
not  join  in  the  application  for  the 
writ,  nor  examine  or  cross-examine 
witnesses  under  it;  and  the  plain- 
tiffs obtained  a  verdict: — Held, 
that  they  were  not  entitled  to  the 
costs  attending  the  writ,  or  of  the 
office   copies  of   the  depositions. 

Ibid. 

COVENANT. 

] .  By  an  indenture,  reciting  that  A, 
had  for  many  years  carried  on  the 
business  of  a  fish -factor  and  sales- 
man, and  had  an  interest  in  certain 
fisheries  in  Scotland,  it  was  wit- 
nesseil  that  he  had,  in  consideration 
of  the  covenants  thereinafter  con- 
tained on  the  part  of  B.,  sold  and 
assigned  to  him  all  that  branch  of 
his  trade  which  consisted  of  the  sale, 
&c.  of  dried  and  cured  fish,   and 
also  his  interest  in  the  fisheries  of 
Scotland;  and  A,  further  covenant- 
ed that  he  would  not  in  any  man- 
ner interfere  with  that  branch  of 
the  business  so  assigned ;   and  B. 
covenanted  that,   in  consideration 
of  the  assignments  and  covenants 
of  A,,  he  would  pay  him  an  annu- 
ity of  250L    In  an  action  of  debt 
for  non-payment  of  the  annuity,  B, 
pleaded  in  bar,  that  >^.  did  interfere 
with  the  trade  assigned  by  him  to 
B,: — Held,b2Ld,  on  demurrer,  as 
the  covenant  by  B.  to  pay  the  an- 


nuity, and  that  by  A,  not  to  inter- 
fere with  the  trade,  were  independ- 
ent and  distinct  covenants,  for  the 
breach  of  either  of  which  separ- 
ate actions  might  be  maintained; 
and  that  A.*s  covenant  not  to  in- 
terfere could  not  be  considered  as 
a  condition  precedent,  as  it  formed 
only  a  part  of  the  consideration  for 
the  annuity.  Carpenter  v.  CresS' 
well,  M.  8  G.  4.  66 

2.  In  covenant,  the  declaration  stat- 
ed, that  one  C  B,  was  seised  of  an 
undivided  moiety  of  certain  pre- 
mises, and  that  by  his  will  he  de- 
vised them  to  the  plaintiffs,  and 
their  heirs,  and  afterwards  died  so 
seised.  It  was  urged  in  arrest  of 
judgment,  that  the  declaration  did 
not  contain  any  sufficient  allegation 
of  title  in  C  B,,  the  devisor,  it  be- 
ing stated  merely  that  he  was  seised 
generally: — Held,  that  the  decla- 
ration was  sufficient  afler  verdict. 
Harris  v.  Bevan,  E.  9  G.  4.      638 

COVERTURE. 
See  Devise. 

DEBT. 

See  Pleading,  2. 
Practice,  13. 

DEMURRAGE. 

See  Assumpsit,  2. 

Inspection  of  Papers,  2. 

DEMURRER. 
See  Pleading,  1,  2,  3,  6,  7. 

DEMURRER-BOOK. 

1.  Whereas  great  expense  is  often 
unnecessarily  incurred  in  making 
up  demurrer-books,  from  setting 
forth  those  parts  of  the  pleadings 
to  which  the  demurrers  do  not  ap- 
ply :  It  is  therefore  ordered,  that, 
from  and  ailer  the  end  of  this  pre- 
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sent  HUary  Term,  when  there  shall 
be  a  demurrer  to  part  only  of  the 
declaration,  or  other  or  subsequent 
pleadings,  those  parts  only  of  the 
pleadings  to  which  such  demurrer 
relates,  shall  be  copied  into  the 
demurrer-books;  and,  if  any  other 
parts  shall  be  copied  therein,  the 
Prothonotary  shall  not  allow  the 
costs  thereof  on  taxation,  either  as 
between  party  and  party,  or  attor- 
ney and  client.  Reg,  Gen.  H,  S  & 
9  G.  4.  401 

DEPOSITIONS. 

See  Bankrupt,  2. 

DEVISE. 

I.  A  testatrix  devised  lands  to  C  i^., 
and  his  heirs,  in  trust,  to  and  for 
the  sole  and  separate  use  of  her 
daughter,  S,  S,,  and  to  convey,  as- 
sign, and  assure,  the  same  to  ^S'.  jS*., 
her  heirs  and  assigns,  for  ever,  free 
from  and  independent  of  the  debts, 
&c.,  of  any  present  or  any  future 
husband,  and  to  empower  and  per^ 
mit  her  to  take  and  receive  the 
rents,  &c.,  and  to  give  receipts  for 
the  same,  or  to  appoint  any  person 
to  receive  them,  as  if  she  were 
sole  and  unmarried.  S,  S,  after- 
wards made  a  will,  whereby  she 
devised  the  lands  to  her  husband, 
for  life,  with  remainder  over,  and 
died: — Heldy  that  the  legal  estate 
vested  in  the  trustee  during  her 
life,  and  that  the  devise  by  S,  S,, 
during  her  coverture,  was  void. 
Doe  d.  Stevens  and  Dumee  v.  Scott^ 
/T.  8&9G.  4.  317 

DISCLAIMER. 

See  Ejectment,  3. 

DISCONTINUANCE. 

1 .  The  plaintiff  having  commenced  an 
action  against  the  defendant,  it  was 
agreed  in  writing  that  he  should 


discontinue  it,  and  the  defendant 
engaged  to  pay  the  legal  costs  in- 
curred by  the  plaintiff  in  the  suit, 
as  between  party  and  party.  In 
an  action  to  recover  the  amount  of 
such  costs  after  taxation,  it  was 
averred  in  the  declaration  that  the 
plaintiff  had  discontinued  the  ac- 
tion:— Heldj  that  such  averment 
could  not  be  supported  without 
proof  of  a  rule  to  discontinue. 
Fanshawe  v.  Heard^  H.S&9G.i. 

191. 

DISTRESS. 

See  Justice  of  the  Peace. 

] .  One  of  several  joint-tenants  may 
sign  a  warrant  of  distress,  and  ap- 
point a  bailiff  to  distrain  for  rat 
due  to  all,  unless  the  others  ex- 
pressly dissent.  Robtnson  v.  Hoff- 
man, E.  0  G.  4.  474 

DISTRINGAS. 

See  PftACTicE,  24. 

EJECTMENT. 

1.  The  defendant  held  certain  pre- 
mises of  the  lessor  of  the  plaintiff, 
under  an  agreement  for  a  lease  for 
seven  years.  No  lease  was  exe- 
cuted ;  but  the  defendant  continued 
to  occupy  under  the  agreement 
until  the  expiration  of  the  term, 
when  the  landlord  brought  an  ac- 
tion of  ejectment  against  him, 
witliout  having  given  him  a  notice 
to  quit: — Held,  that  such  notice 
was  unnecessary.  Doe  d.  Tilt  v. 
Stratton,  H.8&9G.4.  1 83 

2.  In  ejectment,  the  plaintiff  declared 
for  twenty  messuages,  twenty  te- 
nements, &c.,  and,  after  verdict, 
and  a  writ  of  error  brought  in  the 
King's  Bench,  this  Court  allowed 
the  record  to  be  amended,  by 
striking  out  the  words  "  twenty  te- 
nements." Doe  d,.  Lawriezmdi  Glass 
V. Dyhall,  H.S&9  G.^.         330 
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d.  The  defendant  held  premises  un- 
der a  tenant  for  life,  on  whose  death 
possession  was  claimed,  and  rent 
demanded,  by  the  heir-at-law  of  the 
devisor ;  whereupon  the  defendant 
wrote  to  the  attorney  of  the  heir- 
at-law,  stating  that  he  held  as  ten- 
ant to  /.  S,  (the  husband  of  the 
tenant  for  life),  in  right  of  his  wife; 
that  he  had  never  considered  the 
claimant  as  the  landlord  of  the 
house;  that  he  should  be  ready  to 
pay  the  arrears  to  any  person  who 
should  be  proved  to  be  heir-at-law ; 
but  that  he  must  decline  taking 
upon  himself  to  decide  upon  the 
claim  made  on  him,  without  more 
satisfactory  proof  in  a  legal  man- 
ner : — Held,  that  this  letter  amount- 
ed to  a  disclaimer  of  the  title  of  the 
heir-at-law,  and  that  he  might 
maintain  ejectment  against  the  ten- 
ant, without  giving  him  a  previous 
notice  to  quit.  Doe  d.  Calvert  v. 
Frorvd,  E.  9  G.  4.  480 

ENTRY,  WRIT  OF. 

See  Pleading,  3. 
Recovery,  1. 

ERROR. 

1.  Bail  in  error  required  by  the  stat. 
6  Geo.  4,  c.  96,  a.  1  (which  was 
passed  to  prevent  frivolous  writs 
of  error)  cannot  be  dispensed  with, 
although  there  be  error  in  form  on 
the  face  of  the  record.  Wadsworth 
V.  Gibson,  E.  9  G.  4.  501 

ESCAPE. 

1 .  A  seijeant-at-mace  of  the  city  of 
London  received  a  mandate  from 
the  Mayor*s  Court,  to  arrest  A.  B. 
and  C.  D,  His  deputy  arrested 
A.  B,{C,  D.  being  out  of  the  coun- 
try), and  took  him  to  a  lock-up- 
house,  the  keeper  of  which  allowed 
him  to  go  at  large.     I'wo  respon- 


sible persons  were  afterwards  ten- 
dered to  the  clerk  of  the  bails  of  the 
Mayor*s  Court,  for  A.  B.,  whom 
he  refused  to  receive  unless  they 
would  become  bail  for  C.  D,  also ; 
it  being  the  practice  of  that  Court, 
if  two  or  more  persons  be  sued 
jointly,  and  one  only  be  arrested, 
to  require  from  that  one  bail  for 
all.  In  an  action  by  the  parties 
who  had  obtained  the  mandate, 
against  the  seijeant-at-mace  for  the 
escape  of  y/.  B, : — Held,  that  he 
was  liable,  as  he  was  bound  to  keep 
him  in  safe  custody;  and  that  the 
refusal  of  the  officer  to  take  the 
bail  was  no  answer  to  the  action. 
De  Vaux  v.  Sewell,  //.  8  &  9  0. 4. 

216 
2.  On  demurrer  to  a  declaration 
against  the  sheriff,  for  an  escape 
on  mesne  process,  assigning  for 
cause,  that  it  was  not  alleged  that 
any  affidavit  of  the  plaintiff's  cause 
of  action  was  made  or  filed: — Held, 
that  such  allegation  was  unnecessa- 
ry, it  being  averred  that  the  writ  was 
duly  marked  or  indorsed  for  hail 
before  it  was  delivered  to  Uie  she- 
riff. Wilcoxon  V.  Nightingale,  H. 
8  &  9  G.  4.  «79 

ESSOIN. 
See  Practice,  1. 

EVIDENCE. 

See  Bankrupt,  2,  6. 
Discontinuance. 
Examinations. 
Frauds,  Statute  of. 
Pleading,  4. 
Practice,  8. 

1 .  The  plaintiff  declared  against  an 
attorney,  for  negligence  in  not  caus- 
ing an  application  to  be  made  to 
the  Court  to  set  aside  proceedings 
in  an  action  brought  against  him, 
on  the  ground  that  he  had  never 
been  served  with  process,  in  con* 
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sequence  whereof  Judgment  was 
signed  against  him  by  default,  and 
afterwards  final  judgment  was  sued 
out,  and  execution  issued  tbere- 
on: — Heldf  that  it  was  incumbent 
on  the  plaintiff  to  produce  an  exa- 
mined copy  of  the  record,  to  prove 
both  the  judgments;  and  that  proof 
of  the  entry  of  the  judgment  by 
default  in  the  Protlionotary's  book, 
and  the  inquisition,  with  tlie  Pro- 
thonotary's  allocatur^  were  not  suf- 
ficient evidence  of  such  judgment. 
Godefroy  v.  Jay,  H.  S  &  9  G.  4. 

236 

2.  In  an  action  for  a  breach  of  pro^ 
mise  of  marriage,  the  promises  de- 
clared on,  were,  Jirst,  to  marry  on 
request ;  secondly,  the  like,  assign- 
ing for  breach  that  the  defendant 
had  married  another;  thirdly,  to 
marry  within  a  reasonable  time; 
and,  lastly,  to  marry  generally. 
The  proof  was,  that  the  defendant 
had  said  that  lie  would  marry  the 
plaintiff  in  July: — Held,  that,  not- 
withstanding this  variance,  the  Jury 
were  warranted  by  the  evidence 
in  inferring  a  promise  to  marry 
generally,  and  that  the  plaintiff 
was  entitled  to  recover  on  the  last 
count  of  the  declaration.  Phillips 
V.  Crutchley,  //.  8  &  9  G.  4.    239 

3.  The  plaintiff  declared  on  a  pro- 
mise by  the  defendants  to  pay 
over  to  him  the  proceeds  of  a  fo- 
reign bill  of  exchange  negotiated 
by  them  on  his  account: — Held, 
that  he  was  not  bound  to  produce 
the  bill,  but  might  give  parol 
evidence  of  its  contents.  Hunt  v. 
Alervyn,  E,  9  G,  4.  433 

4.  Examinations  of  parties  before 
commissioners  of  bankrupt,  are  evi- 
dence in  actions  against  them  by 
the  assignees,  unless  such  examina- 
tions were  obtained  by  imposition, 
or  under  duress.  Rohson  v.  Alex- 
ander, E.  9  G.  4.  448 

5.  A  woman,  who  lives  with  a  roan, 


uses  bis  name,  and  passes  as  his 
wife,  is  a  competent  witness  on  his 
behalf,  in  an  action  brought  against 
him ;  as  the  mere  circumstance  of 
cohabitation  only  goes  to  her  cre- 
dit, not  to  her  competency.  Bat- 
thews  V.  Galindo,  E.  9  G.  4.     5^5 

6.  In  order  to  shew  a  witness  inter- 
ested, it  is  necessary  to  prove  that 
he  has  an  immediate  interest  in  the 
event  of  the  suit,  or  must  derive  a 
certain  benefit  from  its  determina- 
tion one  way  or  the  other.  There- 
fore, in  trover  for  a  barge  which 
the  plaintiffs  claimed  under  a  pur- 

"  chase  from  one  B,,  and  which  the 
defendants  also  claimed  under  a 
purchase  firom  one  W,,  who  they 
alleged  to  have  bought  it  from  B,, 
Bn  was  called  as  a  witness,  when,  on 
an  objection  being  taken  to  his  com« 
petency,  on  the  ground  of  interest, 
he  was  released  by  joint  and  se* 
vera]  releases  from  tlie  defendants 
and  fF. ; — Held,  that  the  release  by 
W,  rendered  B,  a  competent  wit- 
ness. Radhum  v.  Morris,  E,  9  G. 
4.  648 

7.  I'he  plaintifi^'  clerk  proved  that 
the  letter  giving  notice  of  the  disho- 
nour of  a  bill  was  copied  by  him 
on  the  Monday  into  a  book  kept  for 
that  purpose,  and  said,  that,  by  the 
course  of  business  at  their  house, 
all  letters  copied  into  that  book 
were  sent  to  the  Post-office  in  the 
evening  of  the  day  on  which  they 
were  so  copied,  but  that  he  himself 
did  not  carry  the  letter  in  question 
to  the  post,  it  being  the  duty  of 
one  of  the  other  clerks  to  do  so: — 
Held,  not  sufficient  evidence  that 
the  letter  was  sent.  Hawkes  v. 
Salter,  E.  9  G,  4.  750 

EXAMINATIONS. 

1.  Examinationsof  parties  l>efore  com- 
missioners of  bankrupt,  are  evi- 
dence in  actions  against  them  by 


EXECUTOR. 
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the  assignees,  unless  such  exami- 
nations were  obtained  by  imposi- 
tion, or  under  duress.  Robson  v. 
Alexander,  E.  9  G.  4.  448 

EXEICUTION. 

See  Pleading,  IS. 
Prisoner. 
Practice,  22. 
Trespass,  3. 
Trover,  5. 

EXECUTOR. 

See  Administrator. 
Literary  Property. 

1.  The  plaintiff  and  three  others,  be- 
ing residuary  legatees  under  the 
will  of  one  T.  P.,  the  defendants, 
as  the  executors  named  in  the  will, 
accounted  with  them;  and  having 
paid  to  the  latter  the  respective 
sums  due  to  them  thereon,  took 
from  them,  and  from  the  plaintiff,  a 
release,  but  did  not  pay  the  plain- 
tiff his  share,  he  having  consented 
to  allow  it  to  remain  in  their  hands : 
— Held,  that  the  money  not  being 
retained  by  the  defendants  in  their 
character  of  executors,  the  plaintiff 
was  entitled  to  recover  it  in  an  ac- 
tion at  law.  Gregory  v.  Harman, 
H.S&9G.4.  .     209 

2.  No  action  can  be  maintained 
against  a  party  as  executor,  until 
he  has  taken  upon  himself  to  act  as 
such,  or  has  proved  the  will.  There- 
fore, where  a  testator  died  abroad 
more  than  six  years  before  the 
commencement  of  the  suit,  but  his 
executor  in  this  country  had  not 
proved  the  will,  nor  in  any  manner 
acted  as  executor  until  nithin  six 
years: — Held,  that  the  statute  of 
limitations  was  no  bar.  Douglas 
V.  Forrest,  E.  9  G.  4.  665 

3.  A  mere  delay  by  the  holder  of  a 
bill  of  exchange  to  sue  die  accep- 
tor, does  not  discharge  the  drawer 
or  indorsers,  the  right  to  sue  not 


being  suspended.  Therefore,  where 
the  executrix  of  a  deceased  accep- 
tor verbally  promised  the  holder  to 
pay  the  bill  out  of  her  own  private 
income,  and  the  latter  agreed  to 
give  her  time,  provided  interest 
were  paid,  and  accordingly  forbore 
to  sue: — Held,  that  the  drawer 
was  not  thereby  discharged,  the 
promise  by  the  executrix  being 
void,  and  the  holder  being  under 
no  binding  engagement  to  give  her 
time.   Philpot  v.  Briant,  E.  9  0. 4. 

754 
FEME  COVERT. 
See  Devise. 

FINE. 
See  Recovery. 

1 .  A  British  consul  at  a  foreign  port 
has  no  authority,  under  the  statute 
6  Geo,  4,  c.  87,  s.  20,  to  admin- 
ister an  oath  of  the  acknowledgment 
of  a  party  levying  a  fine.  HiUchin- 
son.  Ex  parte,  E.  9  G.  4.  559 

FOREIGN  JUDGMENT. 

1.  Assumpsit  lies  in  the  Courts  at 
Westminster,  on  a  Scotch  decree^ 
obtained  in  absence  against  a  na- 
tive of  Scotland,  for  a  debt  con- 
tracted in  Scotland.  Douglas  v. 
Forrest,  E.  9  G,  4.  663 

2.  Where  a  Scotch  decree  adjudges 
interest  to  be  paid,  but  does  not 
fix  the  time  from  which  it  is  to  run, 
it  is  payable  from  the  day  of  cita- 
tion. Ibid. 

FOOTWAY. 
See  Act  of  Parliament. 

FRAUDS,  STATUTE  OF. 

See  Pleadino,  7. 

1.  The  defendant  agreed  with  the 
plaintiff,  by  parol,  that,  if  she  would 
take  a  lease  of  certain  premises  be. 


8S4    HUSBAND  AND  WIFE. 

loDgii^  to  him,  he  would  pay  her 
!tOl.  toirarda  putting  them  in  re- 
pair. The  lease  was  aflerwardB 
executed  and  accepted  by  the  plun* 
tiff,  who  took  posaesiion  and  re- 
paired  the  premises,  and,  on  pay- 
ment of  the  first  quarter's  rent,  de- 
manded  the  sum  of  SO/,  from  the 
defendant,  who  said  be  would  pay 
it  when  the  next  quarter's  rent  be- 
came due: — Held,  that  such  ac- 
knowledgment  of  that  sum  being 
due,  raised  a  moral  obligation  on 
the  defendant  to  pay  ;  and  that  the 
plaintiEF  was  entitled  to  recover  up- 
on an  account  stated,  although  it 
was  objected,  that  parol  evidence 
as  to  the  terras  on  which  the  lease 
was  to  be  granted  was  inadmissible 
by  the  statute  of  frauds.  Seago  v. 
Deane,H.8  8c9G.*.  %%7 

2.  A  subsequent  ratification  by  a 
principal  of  a  contract  by  an  agent, 
IS  equivalent  to  a  previous  author- 
ity. Where,  therefore,  a  broker 
made  a  contract  in  writing  for  the 
sale  of  goods,  not  being  authorized 
by  one  of  Ills  principals  at  the  time, 
which  the  latter  afterwards  assent- 
ed to: — Held,  that  the  broker  was 
an  agent  duly  authorized  to  bind 
bis  principal  under  the  BlatuCe  of 
frauds,  at  the  time  the  contract  was 
entered  into.     Maclean  v.  Dunn, 

E.  %  G.  4.  en 

FREIGHT. 

See  Iksukiince,  1. 

GENERAL  ISSUE. 
See  Pleading,  4,  10. 
:e,  3,  21. 


GOODS  SOLD  &  DELIVERED. 
See  Bills  of  Exchange,  3. 


HUSBAND  AND  WIFE. 
iSee  Evidence,  5. 


INSPECTION  OF  PAPRRS. 

IMPROVED  BENT. 

See  Pahtt-wau- 

INDENTURE. 

See  Pleadino,  2. 

INNUENDO. 

See  LiBBL,  i. 

INSOLVENT  DEBTORS. 

See  Akkditt. 
Prisoner. 

1.  The  ultimate  assignees  of  an  in- 
solvent debtor  take  all  the  esiite 
which  before  vested  in  the  provi- 
sional assignee.  Therefore,  where 
an  insolvent,  aAer  filing  his  petition, 
and  after  executing  an  assignment 
to  the  provisional  assignee,  but  be- 
fore the  day  of  heariiig,  and  be- 
fore the  assignment  by  the  pro- 
visional to  the  subsequently  sp- 
pointed  assignees,  died : — Htii, 
that  his  estate  passed  to  the  latter. 
WiiU*  V.  Eliwtt,  M.  8  G.  i.     19 

2.  The  grantor  of  an  annuity,  dis- 
charged under  the  Insolvent  Debt- 
ors' Act,  I  Geo.  4,  c.  1 1 9,  is  liable 
to  be  arrested  by  bis  surety  for 
arrears  which  became  due  subse- 
quently to  his  discharge,  and  which 
the  surety  was  obliged  to  pav. 
Where,  therefore,  a  defendant  bid 
been  arrested  under  such  ciicnm- 
stances,  the  Court  refused  to  dis- 
cbarge him  out  of  custody,  on  a 
motion  to  enter  a  common  appear- 
ance, but  left  liim  to  defend  (he  ac- 
tion; although  the  aurety  had  re- 
ceived a  dividend,  and  the  grantee 
had  proved  the  value  of  the  annu- 
ity, which  was  ascertained  by  (lie 
commissioners  in  pursuance  of  the 
10th  section  of  the  statute.  Frtt- 
man  v.  Burgets,  M.  8  G.  4.      91 

INSPECTION  OF  PAPERS. 
1.  In  an  action  by  the  owners  of  i 


INSURANCE. 


LANDLORD  &  TENANT.  B25 


ship  against  a  broker  employed 
by  them  to  procure  a  cargo,  the 
Court  refused  to  order  the  latter 
to  allow  the  former  to  inspect  or 
take  a  copy  of  a  letter  received  by 
him  from  a  correspondent  abroad, 
although  he  acted  as  such  broker 
at  the  time.  Rorve  v.  Howden,  H, 
8  &  9  (7.  4.  d34 

2.  In  an  action  for  freight  and  de- 
murrage, by  ship-owners  against 
the  charterer,  the  Court  will  not 
grant  the  latter  an  inspection  of 
the  log-book  kept  during  the  voy- 
age. Rundley, Beaumont^  H,S&9 
G.  4.  d96 

INSURANCE. 

See  Assumpsit,  S. 

1.  In  an  action  against  an  under- 
writer on  a  policy  of  assurance  on 
freight,  where  the  vessel,  whilst 
taking  in  cargo  at  the  Cape  of 
Good  HopCy  for  her  voyage  from 
thence  to  the  port  of  London^  was 
forced,  through  stress  of  weather, 
from  her  moorings,  driven  on  shore, 
and  sunk  in  the  sand;  and,  her 
cargo  being  taken  out,  she  was 
found  to  be  so  much  damaged  and 
shattered  that  it  was  deemed  ad- 
visable to  sell  her;  and  she  was 
accordingly  sold  by  public  auction 
as  a  mere  wreck ;  but,  being  sub- 
sequently repaired  by  the  pur- 
chaser, she  had  made  two  or  three 
voyages  to  this  country:— //eW, 
that  an  abandonment  of  the  freight 
was  unnecessary.  Mount  v.  Har- 
rison, M.SG.4.  14 

2.  A  policy  of  assurance  contained 
the  following  clause :  "  The  ship, 
&c.,  goods,  and  merchandizes,  &c., 
for  so  much  as  concerns  the  as- 
sured and  assurers  in  this  policy, 
arc  and  shall  be  valued  at  live 
tierces  coffee,  valued  at  27/.  per 
tierce,  say  185/.  This  policy  to 
be  deemed  sufficient  proof  of  in- 


terest" Held,  that  the  policy  was 
void,  under  the  statute  19  Geo,  2, 
c.  37 1  s.  1 .  Murphy  v.  Bell,  E.  9 
G.  4.  493 

INTEREST. 

1.  Where  a  Scotch  decree  adjudges 
interest  to  be  paid,  but  does  not 
fix  the  time  from  which  it  it  to  run, 
it  is  payable  from  the  day  of  ci- 
tation. Douglas  V.  Forrestf  E,  9 
G.  4.  663 

JOINT-ACTION. 

See  Ple ADiNO,  1 . 
Trespass,  1. 

JOINT-CONVERSION. 

See  Trover,  6. 

JOINT-TENANTS. 

1.  One  of  several  joint-tenants  may 
sign  a  warrant  of  distress,  and  ap- 
point a  bailiff  to  distrain  for  rent 
due  to  all,  unless  the  others  ex' 
pressly  dissent,  Robinson  v.  Hoff' 
man,  E.  9  G.  4.  474 

JUDGMENT. 

See  Set-off. 

JUSTICE  OF  THE  PEACE. 

1.  In  an  action  against  two  Justices 
of  the  Peace,  for  illegally  convict- 
ing the  plaintiff,  and  issuing  a  war- 
rant of  distress  against  his  goods, 
the  notice  of  action  stated  the  war- 
rant to  have  been  directed  toA,B,, 
and,  when  produced  at  the  trial, 
it  was  found  to  have  been  directed 
to  C,  Z),,  constable  of  H.: — Held, 
a,  fatal  variance,  although  A,  B, 
executed  the  warrant.  Aked  v. 
Stocks,  H.S&d  G.  4.  346 

LANDLORD  AND  TENANT. 

See  Ejectment. 
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LIBEL. 

1.  The  plaintiff  being  about  to  be 
elected  preacher  to  a  congregation 
of  dissenters,  one  of  its  members 
called  on  the  defendant  to  make 
enquiries  as  to  his  character;  the 
defendant  mentioned  some  circum- 
stances in  a  manner  reflecting  very 
grossly  on  the  plaintiff,  and  im- 
puting to  him  forgery ;  which  turn- 
ing out  to  be  unfounded,  the  dea- 
cons of  the  congregation  sent  a  cir- 
cular to  each  of  its  members,  with 
a  view  to  remove  the  effect  of  those 
aspersions;  and  the  defendant,  in 
answer,  wrote  a  letter  to  them,  in 
which,  after  repeating  what  he  had 
before  said,  he  inserted  what  he 
alleged  to  be  the  opinion  of  coun- 
sel, but  which  was,  in  fact,  only 
part  of  such  o])inion,  he  having 
purposely  withheld  part  of  it,  which 
was  a  qualification  of  that  set  out. 
The  Jury  having  found  that  the 
libel  imputed  forgery  to  the  plain- 
tiff, but  that  the  defendant  was  not 
actuated  by  express  malice,  gave  a 
verdict  for  the  plaintiff,  with  50/. 
damages.  On  motion  for  the  de- 
fendant to  have  it  entered  for  him 
on  the  general  issue,  and  for  the 
plaintiff  on  the  special  pleas,  on 
the  ground,  that,  the  Jury  having 
negatived  express  malice,  the  ac- 
tion could  not  be  maintained ;  and 
that  the  letter  containing  the  libel 
was  a  privileged  communication: 
— and  on  motion  by  the  plaintiff  for 
a  new  trial,  on  the  ground,  that, 
from  the  lapse  of  time  since  the 
bill  was  given,  and  the  defendant's 
withholding  that  part  of  the  opinion 
which  was  favourable  to  the  plain- 
tiff's case,  there  was  sufficient  proof 
of  express  malice,  and  that  the  Jury 
ought  to  have  found  it:  —  The 
Court  refused  to  disturb  the  ver- 
dict. Blackburn  v,  Blackburn,  M, 
8  G.  4.  33 

2.  In  an  action  for  a  libel  contained 


in  a  letter  written  in  Buckingham" 
shire,  the  Court  allowed  the  vemie 
to  be  changed  from  London  to  that 
county,  on  the  usual  affidavit  that 
the  plaintiff's  cause  of  action  (if 
any)  arose  there;   it  not  appearing 
that  the  letter  was   published  or 
circulated  in   a  different  county: 
and — Held,  that  the  affidavit  was 
sufficient,  although  the  declaration 
contained  counts   for   slander,  as 
well  as  for  the  libel.      Tallenl  v. 
Morten,  H.S&9G.4.  188 

3.  In  an  action  for  a  libel,  the  decla- 
ration,— after  reciting^  that  divers 
persons  had  been  associated  to- 
gether, under  the  name  of  *'  The 
Society  of  Guardians  for  the  Pro- 
tection of  Trade  against  Swindlers 
and  Sharpers;"  and  tliat  the  de- 
fendant, under  colour  of  being  the 
secretary  of  the  said  society,  had, 
from  time  to  time,  published,  and 
was  accustomed  to  publish,  certain 
printed  reports,  for  the  purpose  of 
denoting  to  the  members  of  the 
said  society  the  names  of  such  per- 
sons as  were  deemed  swindlers  and 
sharpers,  and  improper  persons  to 
be  proposed  to  be  ballotted  for  as 
members  of  tlic  said  society — set 
out  the  following  libel,  of  and  con- 
cerning the  plaintiff: — "  Society  of 
Guardians  for  the  Protection  of 
Trade  against  Swindlers  and  Shar- 
pers; I  (meaning  the  defendant) 
am  directed  to  inform  you,  that  (7. 
(meaning  the  plaintiff)  and  C,  are 
reported  to  this  society  as  impro- 
per to  be  proposed  to  be  ballotted 
for  as  members  thereof  (meaning 
that  the  plaintiff  was  a  swindler 
and  sharper,  and  an  improper  per- 
son to  be  a  member  of  the  said 
society)."  After  verdict  for  the 
plaintiff,  and  writ  of  error  brought: 
— Held,  that  the  innuendo  was  not 
warranted  by  the  libel ;  and  that  the 
words  of  the  libel,  unexplained  by 
introductory  matter,  were  not  ac- 


LIMITATIONS,  STATUTE  OF. 

tionable.  Ooldttein  v.  Foil,  H.8& 
9  G.  4.  402 

4.  The  defendant,  as  surety  for  one 
S..  M.,  entered  into  a  bond  for  the 
performance  of  an  award,  on  which 
he  was  sued  by  the  plaintiff,  and 
the  payment  of  which  he  resisted, 
and  instituted  proceedings  to  set  it 
aside.  Pending  these  suits,  the 
plaintifT  advertized  the  bond  for' 
sale  as  a  common  money  bond; 
whereupon  the  defendant  wrote  to 
the  auctioneer,  apprising  him  of 
the  circumstances  under  which  the 
bond  was  given,  and  saying  that  it 
was  of  no  value,  and  averring  that 
the  object  of  the  plaintiffin  putting 
it  up  to  sale,  was,  "  eitlier  to  ex- 
tract money  from  the  pocket  of  an 
unwary  purchaser,  or,  by  the  threat 
of  publication,  to  extort  money 
from  him."  The  defendant  pub- 
licly read  and  circulated  the  letter 
in  the  sale-room  i—Hcld,  libellous, 
without  proof  of  expreti  malice. 
RoberttoH  v.  Afacdougall,  E.  9 
G.  4.  692 

LIEN. 

See  Bills  of  Excuanqe,  2. 
Set-opf,  a. 
Tkrspabs,  4. 
Tbovbb,  4. 

LIMITATIONS,  STATUTE  OF. 

1.  Noaetioncanbemaintainedagainst 
a  party  as  executor,  until  he  has 
taken  upon  himself  to  act  as  such, 
or  has  proved  the  will;  Therefore, 
where  a  testator  died  abroad  more 
than  six  years  before  the  com- 
mencement  of  the  suit,  but  his  ex- 
ecutor in  this  country  had  not  prov- 
ed the  will,  nor  in  any  manner  act- 
ed as  executor  until  within  six 
years: — Held,  that  the  statute  of 
limitations  was  no  bar.  Douglai 
V.  Forrett,  E.  9  Q.  4.  6G3 

«.  The  plaintiff  having  lent  the  de- 


MALICE. 
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fendant  a  sum  of  money,  took  from 
him  the  following  memorandum : — 
"  1,  O.  U.  one  hundred  pounds, 
CAdf.  Robarti. 
SOthJuly,  1881." 
"  August    17th,   received   fifty 
pounds. 

Chat.  Robartt" 
The  last  item  alone  was  vnfra  mcx 
aitnot : — Held,  that  it  did  not 
amount  to  an  acknowledgment  of 
the  existence  of  the  prior  debt,  so 
ss  to  Uke  it  out  of  the  sutute  of 
limitations,  Robartt  v.  Robartt, 
E.  9  a.  i.  487 

LITERARY  PROPERTY. 
1 .  A.  having  prepared  a  literary  work, 
by  bis  will  direcied  it  to  be  print- 
ed, and  devised  funds  to  his  execu- 
tors to  defray  the  expenses  of  pub- 
lication. After  the  death  of  A., 
the  work  was  published  in  parts, 
thirty  copies  being  printed,  for 
which  there  were  only  twenty-six 
subscribers,  (one  part  was  sold),  and 
the  amount  of  the  subscriptions  be- 
ing inadequate  to  pay  the  expenses 
of  publication,  the  deficiency  was 
defrayed  by  the  executors  out  of 
the  funds  devised.  The  parts  were 
not  published  at  fixed  intervals, 
but,  according  to  the  state  of  those 
funds: — Held,  that  a  part  or  num- 
ber of  a  volume  was  not  a  periodi- 
ca] publication  or  book  demandable 
by  the  public  libraries  or  Britith 
Muieum,  under  the  statute  54  Oeo. 
3,c.  156.  Britith Mateumy. Payne, 
E.  9  G.  4.  415 

LOG-BOOK. 

See  Inspection  of  Papers. 

MAGISTRATE. 
See  Jdsticb  op  the  pxacx. 

MALICE. 
See  LnBL,  1,  4. 
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MISNOMER. 


OUTLAWRY. 


MANDAMUS. 

See  Practice,  18. 

MARRIAGE,  BREACH  OF  PRO- 
MISE OF. 

1 .  In  an  action  for  a  breach  of  pro- 
mise of  marriage,  the  promises  de- 
clared on  were,  Jirst,  to  marry  on 
request;  secondly,  the  like,  assign- 
ing for  breach,  that  the  defendant 
bad  married  another;  thirdly,  to 
marry  within  a  reasonable  time; 
and,  lastly,  to  marry  generally. 
The  proof  was,  that  the  defendant 
had  said  that  he  would  marry  the 
plaintiff  in  July: — Held,  that,  not- 
withstanding this  variance,  the  Jury 
were  warranted  by  the  evidence 
in  inferring  a  promise  to  marry 
generally ;  and  that  the  plaintiff 
was  entitled  to  recover  on  the  last 
count  of  the  declaration.  Phillips 
V.  Crutchley,  H.S8i9G.4t.     239 

MASTER  AND  SERVANT. 

1.  A  person  occasionally  employed 
by  the  defendant  as  his  servant, 
being  sent  out  by  him  on  his  busi- 
ness, took  the  horse  of  another  per- 
son in  whose  service  he  also  work- 
ed, and,  in  going,  rode  over  the 
plaintiff.  At  the  trial,  it  was  left 
to  the  Jury  to  say,  whether  or  not 
the  horse  was  taken  by  the  servant 
with  the  implied  consent  or  autho- 
rity of  the  defendant;  and  they 
having  found  a  verdict  for  the 
plaintiff,  the  Court  refused  to  grant 
a  new  trial.  Goodman  v.  Kennell, 
H.S&9G.4.  241 

MAYOR'S  COURT. 

Sec  Escape. 

MEMORANDA,  1,  179. 

MISNOMER. 

See  Pleading,  1. 

Trespass,  1.  | 


MONEY  HAD  AND  RECEIVED. 

See  Administrator. 
Executor,  1. 

MUSEUM,  BRITISH. 
See  LrrBRARY  Property. 

NEGLIGENCE. 
See  Carrier. 

NEW  TRIAL. 
See  Practice,  6. 

NONSUIT. 
See  Practice,  6. 

NOTICE  BY  CARRIERS. 
See  Carrier,  5, 

NOTICE  OF  ACTION. 
See  Justice  of  ths  Peace. 

NOTICE  OF  TRIAL. 
See  Practice,  5. 

NOTICE  TO  DISPUTE  BANK- 
RUPTCY. 

See  Practice,  21. 

NOTICE  TO  QUIT. 
See  Ejectment,  1,  S, 

OUTLAWRY. 

1 .  A  party  outlawed  caii  only  appear 
in  Court  for  the  purpose  of  revers- 
ing his  outlawry.  Where,  there- 
fore, a  defendant,  the  grantor  of  an 
annuity,  who  had  been  outlawed  in 
an  action  in  the  Court  of  King*s 
Bench  for  arrears,  applied  to  this 
Court  to  set  aside  the  securities,  on 
the  ground  of  an  illegality  in  the 
grant  in  the  first  instance: — Held, 
that  he  could  not  be  heard.  Lauhts 
Holbeche,  M,  8  G.  4.  126 
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PALACE  COURT. 

See  Costs,  4. 
Practice,  15. 

PARTNERS. 

See  Bills  of  Exchange  and  Pro* 
mssoRY  Notes. 

PARTY-WALL. 

1.  The  defendant  held  land  under  a 
lease  from  /.  S,^  and  underlet  a 
portion  of  it,  at  an  advanced  rent, 
to  one  G.,  who  built  thereon,  using 
the  party-wall  of  the  plaintiff: — 
Held^  that  the  defendant  was  the 
owner  of  the  improved  rent,  within 
the  meaning  of  the  building  act,  and 
liable  to  a  moiety  of  the  expense  of 
building  the  party -wall: — field,  al- 
so, that  the  account  or  estimate  re- 
quired by  the  act  to  be  given  within 
ten  days  aAer  the  building  of  the 
wall,  does  not  apply  to  the  case  of 
a  new  wall  to  a  house  having  none 
adjoining  it;  but  only  where  an  old 
one  is  removed.     Collms  v.   Wil- 
son, E.  9  G,  4.  454 

PETITIONING  CREDITOR. 
See  Bankrupt,  6. 

PLEADING. 
See  Action  on  the  Case,  3  . 
Arbitration,  1. 
Ejectment,  2. 
Evidence,  1,  2. 
Libel,  3, 
Marriage,  Breach  op  Promise 

or. 
Practice,  8,  15,  16,  17,  18,  26. 
Replevin. 
Trespass,  1. 

1.  To  a  joint  action  of  trespass  against 
four  defendants,  one  of  them  plead- 
ed a  misnomer  in  abatement,  and 
concluded  by  praying  judgment  **of 
the  tvrit,  and  that  the  same  may  be 
quashed,  ^c.":—Held,  bad  on  ge- 


neral  demurrer,  as  the  misnomer 
only  operated  to  abate  the  writ  as 
to  the  party  misnamed.  Wade  v. 
Stiff,  M.  8  G.  4.  26 

2.  By  an  indenture,  reciting  that  A. 
had  for  many  years  carried  on  the 
business  of  a  fish-factor  and  sales- 
man, and  had  an  interest  in  certain 
fisheries  in  Scotland,  it  was  wit- 
nessed that  be  had,  in  consideration 
of  the  covenants  thereinafter  con- 
tained on  the  part  of  B,,  sold  and 
assigned  to  him  all  that  branch  of 
his  trade  which  consisted  of  the  sale, 
&c.,  of  dried  and  cured  fish,  and 
also  his  interest  in  the  fisheries  in 
Scotland;  and  A.  further  covenant- 
ed that  he  would  not  in  any  man- 
ner interfere  with  that  branch  of  the 
business  so  assigned ;  and  B.  cove- 
nanted that,  in  consideration  of  the 
assignments  and  covenants  of  ^.,  he 
would  pay  him  an  annuity  of  250/. 
In  an  action  of  debt  for  non-pay- 
ment of  the  annuity,  B,  pleaded  in 
bar,  that  A.  did  interfere  with  the 
trade  assigned  by  him  to  B,: — 
Held,  bad,  on  demurrer,    as  the 
covenant  by  B,  to  pay  the  annuity, 
and  that  by  A.  not  to  interfere  with 
the  trade,  were  independant  and 
distinct  covenants,  for  the  breach  of 
either   of  which  separate  actions 
might  be  maintained;  and  that  AJs 
covenant  not  to  interfere  could  not 
be  considered  as  a  condition  prece- 
dent, as  it  formed  only  a  part  of  the 
consideration  for  the  annuity.  Car- 
penter V.  Cresswell,  Af.  8  G,  4.  66 
3.  In  a  writ  of  entry  sur  abatement  in 
the  cut  and  per,  the  demandant,  by 
his  count,  demanded  six  messuages, 
six  mills,  two  barns,  ttvo  stablesi  six 
out-houses,  six  yards,  two  gardens, 
two  orchards,  one  hundred  acres  of 
arable  land,  one  hundred  acres  of 
meadow  land,  one  hundred  acres  of 
pasture  land,  one  hundred  acres  of 
wood  land,  one  hundred  acres  of  un- 
derwood, one  hundred  acres  of  land 


830 


PLEADING. 


PLEADING. 


covered  with  water,  and  one  hun- 
dred other  acres  of  other  land,  with 
die  appurtenances;  and  stated  his 
title,  as  cousin  and  heir  of  one  R.  S., 
upon  whose  death  one  R,  T,  abat- 
ed, and  devised  tlie  estate  to  /?.  /). 
C,  and  iS'.,  his  wife,  by  whom  the 
tenant  had  entry.  The  tenant,  "  as 
to  the  said  messuages^  mills,  barns, 
stables,  out-houses,  gardens,  or- 
chards, and  thirty  acres  of  land, 
thirty  acres  of  meadow,  and  thirty 
acres  of  pasture,  with  the  appur- 
I  tmances,  parcel  of  the  said  land 
in  the  said  count  mentioned"  said, 
**  that  the  demandant  ought  not  to 
have  his  seisin  of  the  messuages  or 
tenements,  with  the  land  and  ap- 
purtenances, in  the  said  count  men- 
tioned, or  any  part  thereof^**  and 
pleaded,  that  R,  S,,  being  seised  of 
the  messuages,  &c.,  devised  the 
same  to  R.  T.,  in  fee;  that  R.  T. 
became  seised  of  the  messuages, 
and  afVerwards  devised  them  to  S,, 
the  wife  of /^.  D,  C,  and  her  heirs, 
for  ever;  that  R,  D.  C,  and  iS^.  his 
wife,  in  right  of  the  said  S.^  there- 
by became  seised  in  fee,  and  after- 
wards levied  a  fine  to  the  tenant, 
with  proclamations,  "  of  all  the  said 
tenements  in  the  introductory  part 
of  the  plea  mentioned,  and  the  land 
whereon  the  said  buildings  now 
stand,  by  the  description  of  four 
messuages,  one  cloth  mill,  four 
bams,  Jour  stables,  one  wharf,  four 
curtilages,  four  gardens,  four  or- 
chards,  thirty  acres  of  land,  thirty 
acres  of  meadow,  and  thirty  acres 
of  pasture,  with  tfie  appurtenances, 
as  by  the  said  fine  and  proclamations 
made  thereon,  now  remaining  of  re- 
cord in  the  Court  of  the  Bench 
here,  more  fully  appears."  The 
tenant  then  averred,  that,  afler  the 
levying  of  the  fine,  he  entered  into 
the  messuages,  &c. ;  and  conclud- 
ed his  plea,  by  praying  judgment, 
"  if  the  demandant  ought  to  have 


his  seisin  of  and  in  the  messuages  or 
tenements,  with  the  land  and  appur- 
tenances, tn  the  said  count  mention- 
ed.'* To  this  plea  the  demandant 
demurred  specially,  assigning  for 
causes; — Jlrst,  that  the  plea  was 
double,  for  alleging  tlie  devise  by 
R.  S.  to  R.  T.,  and  by  R.  T.  to  S., 
the  wife  o€R,  />.  C,  and  also  the 
fne  levied  by  R.  D.  C  and  S,,  his 
wife,  to  the  tenant;  either  being  a 
sufficient  answer; — secondly,  that 
though  the  plea  b^an  by  selecting 
part  only  of  the  premises  mentioned 
in  the  count,  it  averred  that  the 
demandant  ought  not  to  have  sei- 
sin of  the  messuages^  ^c,  or  any 
part  thereof,  and  concluded  by 
praying  judgment  of  aU; — third- 
ly, that  the  Jine^  as  pleaded,  ap- 
peared not  to  have  been  levied  of 
a// the  tenements  in  the  introductory 
part  of  the  plea  mentioned,  and  as 
to  which  tlie  plea  was  pleaded;— 
and,  lastly,  that  the  plea  did  not 
verify  the  fine  by  the  record  there- 
qf,  but  concluded  with  a  general 
verification  and  prayer  of  judg- 
ment; the  tenant  thereby  attempt- 
ing to  put  in  issue  matter  of  record, 
and  make  it  triable  per  pais: — 
Held,  that  the  plea  was  good. 
Rowles,demaiidaDt;  Lusty,  tensinu 
M.  8  G,  4.  102 

4.  The  Court  refused  to  allow  the 
defendant,  in  an  action  of  assump- 
sit, to  plead  the  general  issue,  and 
also  several  special  pleas,  that  the 
money  mentioned  in  the  declaration 
was  due  only  for  differences  arising 
out  of  stock-jobbing  transactions; 
as  such  matter  might  be  given  in 
evidence  under  the  former  plea. 
Rosset  V.  King^  M.  8  G.  4.       1 45 

5.  The  plaintiff  having  commenced 
an  action  against  the  defendant,  it 
was  agreed  in  writing  that  he  should 
discontinue  it,  and  the  defendant 
engaged  tp  pay  the  legal  costs  in- 
curred by  the  plaintiflT  in  the  suit, 
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as  between  party  and  party.  In 
an  action  to  recover  the  amount  of 
such  costs  after  taxation,  it  was 
averred  in  the  declaration  that  the 
plaintiff  had  discontinued  tl)e  ac- 
tion:— Heldj  that  such  averment 
could  not  be  supported  without 
proofof  arule  to  discontinue.  Fan- 
shame  v.  Heard,  H.  8  &  9  C?.  4. 

191 

6.  On  demurrer  to  a  declaration 
against  the  sherifT,  for  an  escape 
on  mesne  process,  assigning  for 
cause,  that  it  was  not  alleged  that 
any  affidavit  of  the  plaintiff's  cause 
of  action  was  made  or  filed : — Held, 
that  such  allegation  was  unneces- 
sary, it  being  averred  that  the  writ 
was  duly  marked  or  indorsed  for  bail 
before  it  was  delivered  to  the  she- 
riff. Wilcoxon  v.  Nightingale,  H. 
8  &  9  G.  4.  279 

7.  The  plaintiff  declared,  that,  before 
the  making  of  the  defendant's  pro- 
mise, A.  P.  had  been  arrested  and 
was  in  custody  at  the  suit  of  T,  H, 
and  /.  H,,  and  that,  in  considera- 
tion that  they  would  cause  her  to  be 
discharged,  and  take  a  bill  of  ex- 
change, to  be  drawn  on  A.  P.,  for 
the  amount  of  the  debt  due  to  T,  H. 
and  /.  H.,  the  defendant  undertook 
to  pay  the  bill  in  case  it  should  be 
dishonoured  by  A,  P.  Pleas — 
first,  that  the  defendant's  promise 
was  a  special  promise  for  Uie  debt 
of  another,  and  that  no  agreement 
relating  to  the  cause  of  action,  nor 
any  memorandum  or  note  thereof, 
wherein  the  consideration  for  the 
promise  was  stated  or  shewn,  was 
in  writing,  or  was  signed  by  the 
defendant,  or  by  any  other  person 
by  him  authorized ; — and,  secondly, 
that,  before  A.  P,  was  indebted  to 
T,  H,  and  /.  H,  and  from  thence 
until  the  making  of  the  promise, 
A.  P.  was  the  wife  of  one  fV.  P,, 
and  that  he  was  still  alive.  On 
demurrer,  assigning  for  cause,  that 

VOL.  I* 


the  pleas  amounted  to  the  general 
issue  and  tended  to  prolixity  of 
pleading: — Held,  good,  as  there 
was  no  denial  of  the  plaintiff's  right 
of  action,  or  of  the  facts  stated  in 
the  declaration,  but  was  matter  of 
defence  in  law,  arising  oat  of  the 
statute  of  frauds.  Maggsw.  Ames, 
H.S&9  0,4.  294 

8.  In  an  action  against  the  drawer  of 
a  bill  of  exchange,  he  pleaded  the 
delivery  of  twenty  pipes  of  port 
wine  in  satisfaction: — The  Court 
refused  to  allow  the  plaintifistosign 
judgment  as  for  want  of  a  plea,  al- 
though it  was  sworn  that  the  plea 
was  altogether  false.  Smithv,  Back- 
well,  H.  8  &  9  G.  4.  S38 

9.  In  covenant,  the  declaration  stat- 
ed, that  one  C,  B,  nas  seised  of  an 
undivided  moiety  of  certain  pre- 
mises, and  that  by  his  will  he  de- 
vised them  to  the  plaintifB,  and 
their  heirs,  and  afterwards  died  so 
seised.  It  was  urged  in  arrest  of 
judgment,  that  the  declaration  did 
not  contain  any  sufficient  allegation 
of  title  in  C.  B,,  the  devisor,  it  be- 
ing stated  merely  that  he  was  seised 
generally: — Held,  that  the  decla- 
ration was  sufficient  afler  verdict. 
Harris  v.  Beavan,  E,  9  G,  4.    688 

10.  To  a  declaration  in  assumpsit, 
containing  a  count  on  a  bill  for 
857/.  105.,  with  a  count  for  goods 
sold,  and  the  usual  money  counts, 
the  defendant  pleaded — as  to  the 
second  and  subsequent  counts,  ex- 
cept as  to  the  sum  of  85  7/.  105. — non 
assumpsit ;  and — as  to  the  said  sum 
of  857/.  105. — that,  afler  the  mak- 
ing of  the  promises,  and  before  the 
commencement  of  the  suit,  he  drew 
a  bill  on  F.  £.  ^  Co.  for  that  sum, 
and  indorsed  it  to  the  plaintiffs,  to 
whom  the  defendant  was  still  liable 
on  it;  and — as  to  the  promise  in 
the^r5<  count  mentioned — that,  be- 
fore the  said  bill  became  due,  the 
plaintiffs  indorsed  it  to  third  per- 
J  1 1 


832 


PLEADING. 


PRACTICE. 


sons,  to  whom  the  defendant  was 
still  liable.  On  an  affidavit  that 
the  plea  v/as  false: — The  Court  or- 
dered it  to  be  struck  out,  unless  the 
defendant  would  consent  to  with- 
draw it,  and  undertake  to  plead  is- 
suably  within  tno  days,  and  to  take 
short  notice  of  trial  for  the  Sittings 
after  the  Term.  Jones  v.  Sludd,  E, 

1 1 .  The  plaintiff,  in  the  first  and  third 
counts  of  his  declaration,  alleged, 
that,  at  the  time  of  making  the 
agreement  with  the  defendant,  he 
was  possessed  of  a  house  for  a 
certain  term  of  years,  to  expire  on 
the  ft5th  December^  1856;  and,  in 
the  second,  that  he  was  entitled  to 
the  term  under  and  by  virtue  of  a 
certain  contract.  The  proof  was, 
that  the  plaintiff  was  possessed  of 
a  term  of  twelve  years  only;  and 
there  was  no  contract  or  agreement 
under  which  he  was  at  that  time  en- 
titled to  an  extension  of  the  term : 
— Held,  that  this  was  a  fatal  vari- 
ance, although  it  appeared  that  the 
plaintiff  had  since  become  possess- 
ed of  a  lease  to  expire  in  December, 
1856.  Routledge  v.  Grant,  E.  9 
0.4.  717 

12.  In  an  action  on  the  case  against  the 
proprietor  of  a  stage-coach,  for  an 
injury  sustained  by  a  passenger, 
the  declaration  alleged,  that  the  de- 
fendant was  the  owner  of  a  stage- 
coach for  the  conveyance  of  pas- 
sengers from  London  to  Black- 
heath,  and  that  the  plaintiff  had 
agreed  to  become  a  passenger,  and 
that  the  defendant  had  agreed  to 
receive  her  as  such  passenger,  to  be 
carried  from  London  to  Blackheath ; 
and  the  evidence  was,  that  the  words 
"  London  to  Blackheath "  were 
painted  on  the  coach -door ;  that  the 
coach  was  licensed  to  run  from 
Charing- Cross  only;  and  that  the 
plaintiff  was  taken  up  at  the  Ele^ 
.  phant  and  Castle  in  St,  George's 


Fields: — Held,  that,  as  Charing- 
Cross  and  St,  George's  Fields  are 
both  in  common  parlance  styled 
'*  London,'^  the  variance  was  imma- 
terial, and  the  allegation  sufficient- 
ly proved.  Diicfutm  v.  Chivis,  E. 
9  G.  4.  735 

13.  In  trespass  for  breaking  and  en- 
tering the  plaintifTs  ship,  and  seiz- 
ing and  converting  his  goods,  the 
defendants  justified  under  a  writ  oi 
fieri  facias,  to  which  the  plaintiff 
replied  de  injurid  sud  propria  ab- 
sque residua  causae,  and  new-assiga- 
ed,  that  the  defendants  entered  the 
ship  and  took  the  goods  for  other 
purposes  than  those  mentioned  in 
the  plea: — Held,  that  it  was  com- 
petent to  the  Judge  to  leave  it  to 
the  jury  to  say,  whether  the  goods 
were  bond  fide  taken  under  the  writ, 
or  whether  the  execution  was  re- 
sorted to  as  a  colour  for  taking 
them,  and  not  to  effect  a  levy  by 
virtue  of  the  writ.  Lucas  v.  Nock- 
ells,  E,  9  G,  4.  783 

POLICY. 
See  Insurance. 

PRACTICE. 

See  Affidavit  to  hold  to  Bah. 
Annuity. 
Bail. 
Costs. 
Ejectment. 
Brror. 
Evidence. 

Insolvent  Debtors. 
Inspection  op  Papers. 
Joint-Tenants. 
Prisoner. 
Set-off. 
Sheriff. 
Trespass. 
Trover. 
Variance. 
Venue. 

1 .  By  the  statute  24  Geo,  2.  c  48,  s.  5. 
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the  demandant  in  a  writ  of  right 
roust  adjourn  the  tenant's  essoin  to 
the  third  return.  Where,  therefore, 
a  demandant  adjourned  the  essoin 
to  the  second  instead  of  the  third 
return,  and  the  tenant  entered  a 
rule  with  the  clerk  of  the  essoins, 
that,  "  unless  the  demandant  ad- 
journed the  essoin  to  the  third  re- 
turn, a  non  pros,  would  be  enter- 
ed;" and,  after  the  time  to  which 
the  essoin  ought  to  have  been  ad- 
journed, the  tenant  entered  a  ne 
recipiatur,  and  signed  judgment  of 
non  pros.f  and  a  writ  of  grand  cape 
was  issued  in  the  action  by  the  de- 
mandant, on  the  same  day,  but 
shortly  after,  the  judgment  had 
been  so  signed: — The  Court  set 
aside  the  writ  for  irregularity. 
Rorvles^  demandant ;  Bowlyt  tenant, 
M,  8  6r.  4.  2 

2.  The  plaintiff  described  himself  as 
Charles  Edmund  in  the  affidavit 
to  hold  to  bail,  and  was  named 
Charles  only  in  the  writ  and  de- 
claration : — Held,  that  the  defend- 
ant should  have  applied  to  set  aside 
the  writ,  in  the  first  instance,  there 
being  no  affidavit  of  debt  to  war- 
rant its  being  sued  out;  but,  as  the 
defendant  had  given  bail,  the  Court 
ordered  an  exoneretur  to  be  enter- 
ed on  the  bail-piece.  Grindall  v. 
Smith,  M.  8  G.  4.  24 

3.  The  defendant  having  been  arrest- 
ed on  a  capias,  returnable  on  a  day 
certain,  instead  of  on  a  general  re- 
turn day,  and  given  a  bail-bond  to 
the  Sheriff: — The  Court  refused  to 
allow  the  writ  to  be  amended,  un- 
less the  plaintiff  would  consent  to 
discharge  the  bail  on  the  defen- 
dant's entering  a  common  appear- 
ance. Johnson  v.  Dohell,  M,  8 
0.4.  28 

4.  A  motion  requiring  a  plaintiff  to 
give  security  for  costs,  on  the  ground 
of  his  being  resident  abroad,  must 
be  made  before  plea  pleaded ;  and 


it  seems  that  such  security  cannot 
be  required  from  a  foreigner,  a 
master  of  a  vessel  trading  to  this 
country,  but  having  no  fixed  resi- 
dence here.  Kasten  v.  Plow,  M. 
8  G.  4.  30 

5.  If  a  cause  be  made  a  remanet  at 
the  Assizes,  a  new  notice  of  trial  is 
necessary  if  the  plaintiff  intend  to 
try  the  cause  at  the  following  As- 
sizes. Therefore,  where  notice  of 
trial  for  the  Spring  Assizes  had 
been  given,  and  the  cause  made  a 
remanet  to  the  next  Summer  As- 
sizes; and  the  defendant  having 
then  attended  with  his  witnesses, 
and  found  that  the  cause  was  not 
set  down,  afterwards  applied  for 
costs  to  be  paid  by  the  plaintiff  for 
not  proceeding  to  trial : — Held,  that 
he  was  not  entitled.  Gains  v.  Bil- 
son,  M.  8  G.  4.  87 

6.  The  plaintiffs  having  been  non- 
suited, obtained  a  rule  for  a  new 
trial,  which  was  silent  as  to  costs. 
Thedefendant,  without  going  again 
to  trial,  gave  the  plaintiffs  a  cognovit 
to  confess  judgment,  ''  and  that  the 
plaintiffs  had  sustained  damages  to 
the  amount  of  one  shilling,  besides 
the  costs  to  be  taxed  by  the  Pro- 
thonotary,  and  he  should  think  the 
plaintiffs  entitled."  The  Protho- 
notary  having  refused  to  tax  the 
plaintiffs  the  costs  of  the  nonsuit. 
The  Court  would  not  interfere,  say- 
ing, that,  as  the  parties,  by  the 
terms  of  the  cognovit,  had  agreed 
to  constitute  the  Prothonotary  their 
arbitrator,  they  must  be  bound  by 
his  decision.  Elvin  v.  Drummond, 
M.  8  G.  4.  88 

7.  A  party  outlawed  can  only  appear 
in  Court  for  the  purpose  of  revers- 
ing his  outlawry.  Where,  there- 
fore, a  defendant,  the  grantor  of  an 
annuity,  who  had  been  outlawed  in 
an  action  in  the  Court  of  King*s 
Bench  for  arrears,  applied  to  this 
Court  to  set  aside  the  securities^  on 
I  I  I  2 
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the  grouod  of  an  illegality  in  the 
grant  in  the  first  instance: — Held, 
that  he  could  not  he  lieard.  Loukes 
V.  Holheche,  M.  8  G.  4.  12C 

8.  The  Court  refused  to  allow  the  de- 
fendant, in  an  action  of  assumpsit , 
to  plead  the  general  issue  and  also 
sereral  special  pleas,  that  the  mo- 
ney mentioned  in  the  declaration 
was  due  oidy  for  differences  arising 
out  of  stock-johbing  transactions ; 
as  such  matter  might  be  given  in 
evidence  under  the  former  plea. 
Ro9$et  V.  King,  M.  8  G.  4.      145 

9.  On  a  motion  to  set  aside  an  attach- 
ment against  the  sheriff  (the  bail  in 
t)ie  action  having,  by  mistake,  jus- 
tified in  the  Court  of  King's  Bench 
instead  of  in  this  Court),  the  affidavit 
stated  that  the  application  was  made 
at  the  instance  of  the  bail,  and  with- 
out collusion  with,  or  indemnity 
from,  the  defendant : — ^I'hc  Court 
granted  the  application,  but  observ- 
ed, that,  in  future,  they  would  also 
require  the  affidavit  to  state  it  to 
be  at  the  expense  of  the  bail.  The 
King  V.  The  Sheriffs  of  London, 
M.SG.4.  177 

10.  In  an  action  for  a  libel  contained 
in  a  letter  written  in  Buckingham- 
shire ^  the  Court  allowed  the  venue 
to 'be  changed  from  London  to  that 
county,  on  the  usual  affidavit  that 
the  plaintifTs  cause  of  action  (if 
any)  arose  there,  it  not  appearing 
that  the  letter  was  published  or  cir- 
culated in  a  different  county ;  and 
—Heldf  that  the  affidavit  was  suf- 
ficient, although  the  declaration  con- 
tained counts  for  slander,  as  well 
as  for  the  libel.  Tallcnt  v.  Morten, 
/^.  8*&9G.  4.  188 

1 1 .  The  plaintiff  having  commenced 
an  action  against  the  defendant,  it 
was  agreed  in  writing  that  he  should 
discontinue  it,  and  the  defendant 
engaged  to  pay  the  legal  costs  in- 
curred by  the  plaintiff  in  the  suit, 
as  \>etwe^n  party  and  party.    In  an 


action  to  recover  the  amount  of 
such  costs  after  taxation,  it  was 
averred  in  the  declaration,  that  the 
plaintiff  had  discontinued  the  ac- 
tion:— Heldy  that  such  averment 
could  not  be  supported  without 
proof  of  a  rule  to  discontinue. 
Fanshawe  v.  Heard,  H.S&9  G,4, 

191 
If.  The  defendants,  being  bankrupt, 
were  sued,  and  suffered  judgment 
by  default  in  Trinity  Term,  and 
final  judgment  was  entered  up,  and 
execution  issued  thereon,  in  Mi- 
chaelmas Term  following.  On  the 
It^th  November  in  that  Term,  the 
defendants  obtained  their  certifi- 
cate, and,  on  the  same  day,  the  she- 
riff's oflScer  levied,  and  he,  notwith- 
standing a  notice  that  the  defend- 
ant's cevtificate  had  been  allowed, 
being  about  to  sell  the  goods  seiz- 
ed, the  defendants  paid  the  amount 
of  the  debt  and  costs  into  Court, 
under  a  Judge's  order,  to  abide  the 
event  o^  a  nK>tion.  On  application 
by  the  defendants  to  have  the  mo- 
ney paid  out  to  them,  the  Court  re- 
fused to  interfere;  but  lefV  the  par- 
ties to  their  audita  querela;  al- 
though it  was  insisted,  that,  by  the 
6  Geo,  4,  c.  16,  s.  126,  the  goods 
as  well  as  the  persons  of  bankrupts 
are  protected.  Hanson  v.  Blakcy 
H.S&9G.4.  261 

13.  To  a  declaration  in  debt,  con- 
taining several  common  counts,  and 
concluding  **  to  the  plaintiff's  da- 
mage of  10/.,"  the  sum  demanded 
at  the  commencement  being  SSL, 
the  defendant  pleaded — that  he  did 
not  owe  the  plaintiff  the  said  sum 
of  10/.  above  demanded,  or  any  part 
thereof: — The  plaintiff  having  sign- 
ed judgment  as  for  want  of  a  plea, 
the  Court  set  it  aside  without  costs, 
the  defendant  undertaking  to  bring 
no  action.  Edgington  y.  Town, 
H.B&9G.4.  276 

14.  A  person  was  arrested  within  the 
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liberty  of  the  Tower  of  London,  by 
an  officer  of  the  Sheriff  of  Middle- 
sex, under  a  writ  of  capias  without 
a  nan  omiltas  clause;  and  gave  a 
bail-bond : — The  Court  refused  to 
order  it  to  be  delivered  up  to  be 
cancelled.  Bell  v.  Jacobs,  //.  8  & 
9  G.  4.  309 

15.  The  defendant  was  arrested  in 
the  Palace  Court  for  19/.,  and  re- 
moved the  cause  by  habeas  to  this 
Court.  The  plaintiff  recovered  2/. 
On  motion  by  the  defendant  for  his 
costs,  under  the  statute  43  Geo,  3, 
c.  4(>,  s.  3 : — The  Court  held,  that, 
the  action  having  been  brought  in 
the  Palace  Court,  they  could  not 
interfere.  Costello  v.  Caw  ley,  H. 
8  &  9  G.  4.  315 

16.  In  an  action  against  the  drawer  of 
a  bill  of  exchange,  he  pleaded  the 
delivery  of  twenty  pipes  of  Port 
wine  in  satisfaction: — The  Court 
refused  to  allow  the  plaintiffs  to 
sign  judgment  as  for  want  of  a  plea, 
although  it  was  sworn  that  the  plea 
was  altogether  false.  Smith  v. 
Backnell,  H.  S  Si  9  G.  4.        338 

1 7.  On  moving  for  a  rule  to  plead  se- 
veral matters,  the  substance  of  the 
pleas  must  be  stated  to  the  Court 
— Per  Mr.  Justice  Park,  in  Smith 
V.  Backwell,  H.  8  8c  9  G.  4.    338 

1 8.  Whereas,  great  expense  is  often 
unnecessarily  incurred  in  making 
up  demurrer-books,  from  setting 
forth  those  parts  of  the  pleadings 
to  which  the  demurrers  do  not  ap- 
ply :  It  is  therefore  ordered,  that, 
from  and  after  the  end  of  this  pre- 
sent Hilary  Term,  when  there  shall 
be  a  demurrer  to  part  only  of  the 
declaration,  or  other  or  subsequent 
pleadings,  those  parts  only  of  the 
pleadings  to  which  such  demurrer 
relates,  shall  be  copied  into  the 
demurrer-books;  and,  if  any  other 
parts  shall  be  copied  therein,  the 
Prothonotary  shall  not  allow  the 
costs  thereof  on  taxation,  either  as 


between  party  and  party,  or  attor- 
ney and  client.  Reg.  Gen,  H,  S8c 
9  G.  4.  401 

19.  The  plaintiffs  had  applied  for  and 
obtained  a  writ  o^ mandamus,  under 
the  statute  13  Geo,  3,  c.  63,  8.  44, 
for  the  examination  of  witnesses  in 
India,  and  the  writ  and  depositions 
were  returned  to  this  country ;  but 
the  defendants  did  not  join  in  the 
application  for  the  writ,  nor  exa- 
mine or  cross-examine  witnesses 
under  it;  and  the  plaintiffs  obtain- 
ed a  verdict: — Held,  that  they  were 
not  entitled  to  the  costs  attending 
the  writ,  or  of  the  office  copies  of 
the  depositions.  Fairlie  v.  Parker, 
E.  9  G,  4.  438 

ZO,  Bail  in  error  required  by  the  sta- 
tute 6  Geo,  4,  c.  96,  s.  I  (which 
was  passed  to  prevent  frivolous 
writs  of  error),  cannot  be  dispensed 
with,  although  there  be  error  in 
form  on  the  face  of  the  record. 
Wadaworih  v.  Gibson,  E,  9  G,  4. 

501 

21 .  In  an  action  by  the  assignees  of  a 
bankrupt,  a  clerk  of  the  defend- 
ant's attorney  delivered  a  plea  of 
the  general  issue,  at  the  office  of  the 
plaintifTs  attorney,  without  a  no- 
tice to  dispute  the  bankruptcy,  as 
required  by  the  statute  6  Geo,  4,  c. 
16,  s.  90.  On  the  same  day,  and  be- 
fore the  time  for  pleading  had  ex- 
pired, the  clerk  called  again  and 
took  away  the  plea,  saying  that  there 
was  a  mistake  in  it ;  and  shortly  af- 
terwards he  delivered  another  plea 
with  the  notice  attached : — Semble, 
such  notice  is  insufficient.  Lawrence 
V.  Crowder,  E.9G.  4,  511 

22.  A  plaintiff  being  charged  in  ex- 
ecution, for  costs  on  a  verdict  ob- 
tained by  three  several  defendants, 
two  of  them  signed  a  note  for  his 
sixpences,  and  the  attorney  who 
conducted  the  cause  signed  for  the 
third,  who  was  abroad,  but  without 
any  authority  from  bim  >^H€ld, 
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that  such  note  was  insufficient,  as 
the  authority  of  the  attorney  deter- 
mined on  final  judgment  being  sign- 
ed.   Macbeathy. Cooke,  E.  9  G.  4. 

513 

23.  A  British  consul  at  a  foreign  port 
has  no  authority,  under  tlie  statute 
6  Geo.  4,  c.  87,  s.  20,  to  administer 
an  oath  of  the  acknowledgment  of 
a  party  levying  a  fine.  Hutchinson^ 
Ex  parte,  E.  9  G.  4.  559 

24.  The  Court  allowed  a  writ  of  dis- 
iringas  to  be  sued  out  under  tlie 
statute  7  &  8  Geo.  4,  c.  71,  s.  5,  on 
an  affidavit  of  the  Sheriff's  officer, 
that  he  could  not  serve  the  defend- 
ant personally  at  his  house ;  that 
he  believed  that  he  kept  out  of  the 
way  to  avoid  being  served ;  and 
that  his  son  told  him  he  had  left 
home  for  that  purpose.  Turner  v. 
Smith,  E.9G.  4.  557 

25.  To  a  declaration  in  assumpsit, 
containing  a  count  on  a  bill  for 
857/.  10^.,  with  a  count  for  goods 
sold,  and  the  usual  money  counts, 
the  defendant  pleaded — as  to  the 
second  and  subsequent  counts,  ex- 
cept as  to  the  sum  of  857/.  10*. — 
non  assumpsit ;  and — as  to  the  said 
sum  of  857/.  10*. — that,  after  the 
making  of  the  promises,  and  before 
the  commencement  of  the  suit,  he 
drew  a  bill  on  F.  L.8^  Co.  for  that 
sum,  and  indorsed  it  to  the  plain - 
tills,  to  whom  the  defendant  was  still 
liable  on  it ;  and — as  to  the  promise 
in  i}[\e  first  count  mentioned — that, 
before  the  said  bill  became  due,  the 
plaintiffs  indorsed  it  to  third  per- 
sons, to  whom  the  defendant  was 
still  liable.  On  an  affidavit  that 
the  plea  was  false : — The  Court  or- 
dered it  to  be  struck  out,  unless  the 
defendant  would  consent  to  with- 
draw it,  and  undertake  to  plead  is- 
suably  within  two  days,  and  to  take 
short  notice  of  trial  for  the  Sittings 
after  the  Term.  Jones  v.  Sludd,  E, 
9  G.  4.  643 


26.  The  defendant,  an  uncertificated 
bankrupt  at  the  time  of  his  arrest, 
put  in  bail,  and  pleaded  the  general 
issue,  and  afterwards  delivered  a 
plea  of  his  bankruptcy  and  certifi- 
cate puis  darrein  continuance,  on 
which  the  plaintiff  withdrew  the  re- 
cord, and  countermanded  notice  oi 
trial,  and  the  defendant,  aAer  rule  to 
reply,  signed  judgment  of  nonpros 
and  taxed  his  costs: — ^The  Court 
ordered  the  proceedings  on  the 
judgment  to  be  stayed,  without 
costs.  Baker  v.  Morrey,  M.  8  G. 
4.  138 

PRINCIPAL  AND  AGENT. 

See  Agent. 

PRISONER. 

1 .  A  plaintiff  being  charged  in  exe- 
cution, for  costs  on  a  verdict  ob- 
tained by  three  several  defendants, 
two  of  them  signed  a  note  for  his 
sixpences,  and  the  attorney  who 
conducted  the  cause  signed  for  the 
third,  who  was  abroad,  but  without 
any  authority  from  him : — Held, 
that  such  note  was  insufficient,  as 
the  authority  of  the  attorney  de- 
termined on  final  judgment  being 
signed.  Macheath  v.  Cooke,  E.  9 
G.  4.  513 

2.  A  defendant  in  execution  on  a  ca. 
sa.  issued  upon  a  judgment  obtain- 
ed against  him,   applied  to  be  dis- 
charged.   The  plaintiff  had  become 
bankrupt,  and  died  intestate.    His 
assignees,  and  his  widow  (who  ad- 
ministered), both  disclaimed  hav- 
ing any  interest   in   the   damages 
awarded,  or  in  the  subject-matter 
of  the  suit;  but  it  did   not  appear 
that  either  of  them  liad  actually 
assented   to  the  discharge: — The 
Court  refused  to  interfere,  the  le- 
gal right  to  discharge  him  being  in 
the  administratrix.     Fothcrgill  v. 
Walton  Sf  Rondeau.  743 


RECOVERY. 


REPLEVIN-BOND.      8S7 


PROCESS. 

See  Practice. 

PROMOTIONS,  1, 179. 

PROVISIONAL  ASSIGNEK. 

See  Insolvent  Debtors. 

PUBLIC  LIBRARIES. 
Sec  Literary  Property. 

PUIS  DARREIN  CONTINU- 
ANCE. 

See  Practice,  26. 

RECOVERY. 
See  Fine. 

1.  In  a  recovery,  the  acknowledg- 
ment of  the  first  vouchee  was  tak- 
en at  Calcutta,  1  Gth/arauary,  1827, 
and  the  commissioners  named  in 
the  dedimus  had  omitted  to  indorse 
the  return  thereon,  and  the  word 
'*  sixteenth"  was  written  on  an 
erasure  in  the  jurat  of  the  affidavit 
of  the  commissioners,  of  the  ac- 
knowledgment of  tlic  warrant  of 
attorney.  The  second  vouchee, 
who  was  tenant  for  life,  died  on  the 
5th  February f  1827: — The  Court 
allowed  the  returns  of  the  writ  of 
entry  and  summons  to  be  abridged 
to  three  returns  inclusive,  instead 
of  four  as  required  by  the  stat.  24 
G,  2,  c.  48,  s.  8.  Still,  demandant; 
Raymond,  tenant;  Law,  vouchee, 
^/.  8G.  4.  136 

2.  The  Court  refused  to  allow  the 
original  writ  and  subsequent  pro- 
ceedings in  a  recovery  to  be  amend- 
ed, by  substituting  therein  '*  Lan- 
cashire** for  ^*  Berkshire,**  although 
it  was  sworn  that  the  parties  had 
no  property  in  the  latter  county, 
and  that  the  premises  intended  to 


be  passed  were  wholly  situate  in 
the  former.  Dolling,  demandant ; 
Rice,  tenant ;  Euston,  vouchee,  M, 
8  G.  4.  178 

REGULA  GENERALIS. 

1.  Whereas,  great  expense  is  oflen 
unnecessarily  incurred  in  making 
up  demurrer-books,  from  setting 
forth  those  parts  of  the  pleadings 
to  which  the  demurrers  do  not  ap- 
ply :    It  is  therefore  ordered,  that, 
from  and  after  the  end  of  this  pre- 
sent////«ry  Term,  when  there  shall 
be  a  demurrer  to  part  only  of  the 
declaration,  or  other  or  subsequent 
pleadings,  those  parts  only  of  the 
pleadings  to  which  such  demurrer 
relates,  shall  be  copied   into  the 
demurrer-books;  and,  if  any  other 
parts  shall  be  copied  therein,  the 
Prothonotary  shall  not   allow  the 
costs  thereof  on  taxation,  either  as 
between  party  and  party,  or  attor- 
ney and  client.  //.8&9(j.  4.  401 

RELEASE. 

See  Evidence,  6. 
Executor,  I. 

REMANET. 

See  Practice,  5. 

REPLEVIN. 

See  Distress. 
Joint-tenants. 

REPLEVIN-BOND. 

I.  In  an  action  of  replevin,  it  was 
agreed  between  the  plaintiff  and 
defendant,  without  the  knowledge  or 
concurrence  of  the  sureties  in  the 
replevin-bond,  that  the  cause,  and 
all  matters  in  difference  between 
them,  should  be  referred  to  an  ar- 
bitrator, and  that  the  replevin-bond 
should  stand  as  a  security  for  such 


Held,  that  the  tnieticB  were  dia- 
charjasd.  ^rcAw ». HaU^ H.&&9 
G.  4T  285 

t.  A  ^wDfiff  m  re^in  h«»iDq  uk- 
en  no  proceedings  in  the.  soit  for 
more  -  nan  a  year  and  a  ti^  after 
entering  his  plabt  in  the  county 
aeHmM~^«U,'eb 'ktn^ilnl  to  a 
bTaach  of  .the-  cooditioQ  of  the  le- 
plerin-boiid,  to  prosecute  the  auit 
vith  efiba  and  without,  delay ;  al- 
though JudgmMit  of  noaprof  had 
not  been  signed  by  the  defendant. 
Axfitrd  T.  Perrett,  JS.  9  G.  *.  470 


RE-SALE. 

Ste  VXMDOB  ANO  PuaCHABXB. 


RIGHT,  WMT  OF. 

L  By  the  statute  24  Geo.  i,~e.'''Ai,  a. 
S,  the  demandant  in  a  writ  of  right 
must  adjourn  the  lenapt's  essoin  to 
the  rtirrf  return.  WKere,  there- 
-fbre,  a  demandant  adjourned  the 
essoin  to  the  tecond  instead  of  the 
third  return,  and  the  tenant  enter- 
ed a  rule  with  the  clerk  of  the  es- 
soins, that,  "  unless  the  demandant 
adjourned  the  essoin  to  the  third 
leturn,  a  non  proi.  would  be  enter- 
ed ;"  and  afler  the  time  to  which 
the  nsoin  ought  to  have  been  ad- 
journed, the  tenant  entered  a  ne 
recipiatur,  and  signed  judgment  of 
aonprot,,  andawritof  granii  cape 
was  issued  in  the  action  by  the  de- 
mandant, on  the  same  day,  but 
shortly  after,  the  judgment  bad 
been  so  signed: — The  Court  set 
aside  the  writ  for  irregularity. 
Aon/tf*,  demandant;  Aom^y,  tenant, 
M.  SG.i.  i 


RULE  TO  PLEAD. 

AwP&ACTIOB,  17. 


SCOTCH  DECRBE. 
See  AssoMmr,  1. 

FoasMK  JunoiBVT. 

SECURITY  FOR  COSTS. 
SedCona,  I. 
Pkactici,  4. 

SEISIN. 
See  Plsadino,  9. 

SERVANT. 
See  Master  ahdSekvaitt. 


SET-OFF. 

1 .  AVhtrosoactioB  had  beett  brought, 
and  dami^ea  recoTered  by  the  de- 
fendvit  4igaiDit  the  plaintiff,  and 
.spodtel  1>^<M  l>*d  been  brought, 
and : -daittages  recovered  by  the 
plHDtiff  against  the  defendant  and 
tfar^e  others  Goi  a  treqiass,  in 
whj^  Utter  acticHi,  the  ddendant, 
who  waa  the  [daintiff  in  the  fbmier 
actirai,  was  the  only  substantial  de- 
fendant (he  haring  ii>demnified  the 
other  three); — The  Court  alloired 
the  damages  and  coats  of  the  first 
action  to  be  set  off  against  the  da< 
mages  and  costs  in  the  second. 
Bourne  v.  Bennett  and  Othert,  M. 
8  G.  4.  141 

£.  Wliereapartyhasarighttosueona 
policy  in  hit  own  name,  and  has  also 
a  lien  on  the  goods  insured  there- 
by, he  may  setoff  the  amount  ofs 
loss  incurred  before  the  arrival  of 
the  goods,  in  an  action  for  pre- 
miums brought  by  the  assignees  of 
the  undcr-writer  who  subscribed 
the  policy,  and  who  became  bank- 
rupt since  the  loss.  Therefore,  an 
inaurance  broker  liavingbeen  med 
by  assignees  of  a  bankrupt,  for  pre- 
miums received  by  him  on  polides 
Bubscribod    by    the    bankrupt:— 


STAGE-COACH. 


STATUTES. 
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Held^  that  the  defendant  might  set 
off  a  loss  on  goods  in  one  of  those 
policies  effected  in  his  own  name, 
by  the  order  of  his  principals,  al- 
though the  goods  belonged  to  the 
principals,  the  broker  having  a  hen 
on  them.  Davies  v.  fVUkinsan,  E, 
9  Q.  4.  502 

SHAM  PLEA. 
See  Plzadino,  10. 

SHERIFF. 

See  Escape. 
Pleading,  6. 
Practice,  9, 12. 
Trover,  8,  5. 

I.  On  a  motion  to  set  aside  an  attach- 
ment against  the  Sheriff  (the  bail 
in  the  action  having,  by  mistake, 
justified  in  the  Court  of  King*$ 
Bench  instead  of  in  this  Court),  Uie 
affidavit  stated  that  the  application 
was  made  at  the  instance  of  the 
bail,  and  without  collusion  with,  or 
indemnity  from,  the  defendant : — 
The  Court  granted  the  application, 
but  observed,  that,  in  future,  they 
would  also  require  the  affidavit  to 
state  it  to  be  a<  the  expense  of  the 
bail.  TheATtii^  y.  The  Sheriff  of 
London,  M.  8  G.  4.  177 

SHIPPING. 
See  Carrier,  2. 

SLANDER. 

See  Libel,  2. 
Practice,  10. 

SPRING-GUNS. 
See  Action  on  the  Case,  1. 

STAGE-COACH. 

See  Action  on  the  Case,  2. 


STATUTE,  CONSTRUCTION 

OF. 

See  Act  of  Parliament. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statute  of. 

STATUTES  CITED  OR  COM- 
MENTED ON. 


James  I. 
21.  c.  18.     Limitations. 


487 


William  III. 

4  &  5.  c.  18.  s.  8.     Outlawry.  185 

8  &  9.  c.  11.  s.  2.     CosU.  140 

8  &  9.  c.  11.  s.  8.    Assigmnent  of 

Breaches.  177 


21.  c.S. 


George  I. 

Affidavit  to  hold  to  Bafl. 

280 


George  II. 

5.  c.  80.  s.  24.     Bankrupt.  597 

7.  c.  8.  Stock- Jobbing.  145 

19.  c.  87.  s.  1.   Insurance.  498 

24.  c.  44.  s.  1.   Notice  of  Actum. 

846 
24.  c.  48.  s.  8.  Writ  of  Right.  1 
24.  c.  48.  ss»  8  &  9.   Recovery.  186 

George  III. 

18.  c.  68.  s.  44.  Mandamus.  488 
14.  c.  78.  #.  41.  Party-wall.  454 
48.  c.  46.  s.  8.  Costs.  815,  855 
47.  sess.  2.  c.  72.  ss.  82  &  84.  Wa- 
ter-Works' Company.  195 

54.  c.  156.    Literary  Property.  415 

55.  c.  194.  «f.  21,29.  Apothecaries' 
Company.  588 

George  IV. 

1.  c.  119.  s.  10.    Insolvent  Debtor. 

91 
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3.  c.  Ivii.     Private  Act.  490 

6.  c.  16.    «.   54  &  55.      Bankrupt 

(Annuity.)  574 

6.  c.  16.  s.  90.     Bankrupt   (Notice 

to  disptUe.)  511 

6.  c.  16.  *.  92.    Bankrupt  (^Trover.; 

448 
6.  c.  16.  *.  126.  Bankrupt  (^  Jroter.^ 

261 
6.  c.  87.  «.  20.     British  Consul.  559 

6.  c.  cxxxv.     Private  Act.  490 

7.  c.  57.  *.  11.     Insolvent  Debtor. 

19 
7  &  8.  c.  18.     Spring-guns.  621 

7  &  8.  c.  71.  *.  5.     Distringas.     557 

STAYING  PROCEEDINGS. 

See  Trover,  1. 
Practice,  26. 

STOCK-JOBBING. 

See  Pleading,  4. 

STOPPAGE  IN  TRANSITU. 

1.  Goods  were  shipped  on  the  5th 
Aprils  18  24,  by  W.  ^  Co.,  for  one 
Gilbert f  on  board  a  vessel  address- 
ed to  the  defendant's  wharf.  An 
invoice  of  the  goods  was  sent  to 
Gilbert^  stating  them  to  be  bought 
and  shipped  for  him  and  on  his  ac- 
count and  risk,  and  in  the  ship's 
manifest  they  were  marked  to  be 
delivered  **  to  order."  The  vessel 
arrived  at  the  wharf  on  the  12th, 
but  the  goods  were  not  landed.  On 
the  10th,  Gilbert  committed  an  act 
of  bankruptcy,  whereupon  a  com- 
mission was  issued  against  him  on 
the  14th.  On  the  17th  the  goods 
were  claimed  by  a  person  on  be- 
half of  the  consignors ;  and  on  the 
1 9th,  the  messenger  under  the  com- 
mission produced  the  invoice  that 
had  been  sent  to  Gilbert,  and  de- 
manded the  goods.    The  defendant 


delivered  them  to  the  consignors' 
agent ;  and  the  assignees  sued  him 
in  trover : — Held^  that  the  transitus 
was  not  at  an  end,  and  that  the 
consignors  of  the  goods  liad  a  right 
to  stop  them.  Tucker  v.  Humphe- 
ry,  /f.  8  &  9  G.  4.  378 

2.  A  dealer  in  London  ordered  goods 
of  the  plaintiff*,  a  merchant  at  Edin- 
burgh. The  goods  were  shipped, 
and  invoices  sent  to  the  vendee, 
which  he  received  on  the  29  th  Oc- 
tober. Part  of  the  goods  arrived  at 
a  wharf  in  London'  on  the  2d  No- 
vember,  and  the  remainder  on  the 
4th ;  the  whole  were  landed  on  the 
Cth.  On  the  2d,  the  vendee,  be- 
ing insolvent,  told  his  clerk  that  be 
would  not  receive  the  goods,  and 
desired  him  to  direct  one  F.,  an 
attorney,  to  cause  them  to  be  stop- 
ped for  the  vendor.  The  attorney, 
accordingly,  on  the  3d  November^ 
gave  notice  to  the  wharfinger  not 
to  deliver  the  goods  which  had  then 
arrived ;  and,  on  the  4th,  wrote  to 
the  vendor  to  inform  him  of  the 
stoppage.  On  the  Cth,  the  ven- 
dor's agent  returned  an  answer,  re- 
questing the  attorney  also  to  stop 
the  goods  that  arrived  on  the  4th« 
which  he  accordingly  did  verbally. 
The  agent,  on  the  same  day,  wrote 
to  the  wharfinger,  confirming  the 
act  of  the  attorney.  On  the  7th, 
the  goods  were  seized  by  the  she- 
riff, under  an  execution  against  the 
consignee,  and  afterwards  sold : — 
Held,  that  the  vendor  was  entitled 
to  recover  the  value  of  the  goods 
in  an  action  of  trover  against  the 
sheriff,  as  the  contract  between  the 
vendor  and  the  vendee  was  re- 
scinded before  the  right  of  the  ex- 
ecution-creditor had  intervened ; — 
that  the  transitus  was  not  at  an  end 
on  the  arrival  of  the  goods  at  the 
wharf; — and  that  the  vendor's  adop- 
tion of  the  act  of  the  attorney  for 


TUESPASS. 


TRESPASS. 
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the  vendee,  before  tlie  seizure  un- 
der the  execution,  amaunted  to  an 
assent  to  the  repudiation  of  the 
contract.  Bartram  v.  Farebrother^ 
E.OG.4.  515 

SUBMISSION. 

See  Arbitration. 


SUPERSEDEAS. 
See  Bankrupt,  6. 

SUPPLEMENTAL  AFFIDAVIT. 

See  Affidavit  to  hold  to  Bail,  1. 

SURETY. 

See  Annuity. 

Arbitration,  1. 
Replevin. 

SURGEON. 

1.  A  member  of  the  Royal  College 
of  Surgeons  cannot  sue  for  medi- 
cines furnished,  unless  he  be  also 
certificated  by  the  Apothecaries* 
Company, 

Semble,  that  a  surgeon  may  re- 
cover for  such  medicine  as  is  ne- 
cessarily administered  in  a  surgical 
case.  Allison  v,  Haydan,  E.  6  G, 
i.  588 

TOLLS. 
See  Act  of  Parliament,  2. 

TOWER  OF  LONDON. 

jSee  Practice,  14. 

TRESPASS. 

1 .  To  a  joint  action  of  trespass  against 
four,  defendants,  one  of  them  plead- 
ed a  misnomer  in  abatement,  and 


concluded  by  praying  judgment 
^*  of  Uie  writ,  and  thai  the  same 
may  be  quashed,  8^c^* : — Held,  bad 
on  general  demurrer,  as  the  misno^ 
mer  only  operated  to  abate  the  writ 
as  to  the  party  misnamed.  Wade  v. 
Stiff,  M,  8  G.  4.  26 

2.  By  an  act  of  Parliament  (47  O.  3, 
c.  72)  for  supplying  the  inhabitants 
of  certain  parishes  with  water,  the 
Company  were  empowered  (sect. 
32)  to  make  and  maintain  water- 
works, aqueducts,  &c.  &c.;  and, 
for  the  purpose  of  distributing  the 
water  to  the  different  inhabitants, 
to  dig  and  break  up  the  soil  and 
pavement  of  any  of  the  roads,  high- 
ways,  footways,  commons,  streets, 
lanes,  alleys,  passages,  and  public 
places,  within  and  near  to  the  said 
parishes;  and  by  the  34th  section, 
it  was  provided,  that  the  Company 
should  not  make  any  aqueduct,  &c. 
across  or  over,  or  enter  upon,  the 
private  lands  or  grounds  of  any 

*  person,  without  the  consent  of  the 
owner  or  occupier ;  or  into  or  upon 
any  common,  without  the  consent 
of  the  lord  of  the  manor : — Held, 
that  the  vrord  footways,  in  the  32nd 
section,  must  be  confined  to  foot- 
ways before  houses,  or  in  public 
places,  and  not  extended  to  foot- 
ways running  across  inclosed  fields. 
Scales  y. Pickering,  H.S8c9G.4. 

195 

3.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  ship,  and  seiz- 
ing and  converting  his  goods,  the 
defendants  justified  under  a  writ 
o^  fieri  facias,  to  which  the  plain- 
tiff replied  de  injurid  sud  praprid 
absque  residuo  causes,  and  new-as- 
signed that  the  defendants  entered 
the  ship  and  took  the  goods  for 
other  purposes  than  those  mention- 
ed in  the  plea: — Held,  that  it  was 
competent  to  the  Judge  to  leave  it 
to  the  Jury  to  say,   whether  the 
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TBOVBR. 


TROVER; 


goods  w«re  bonAJuk  taken  under 
the  writy  or  whedier  the  execution 
was  resorted  to  as  a  oolour  for  tak- 
ing them,  fuid  not  to  effect  a  levy 
by  virtue  of  the  writ.  Lueas  v. 
NockeUst  E.9G.4.  785 

4.  A  ship-owner,  by  charter-party, 
let  his  ship  for  a  year,  to  take  any 
goods  on  board  which  the  freighter 
should  tender,  and  the  freight  was 
to  be  paid  ten  days  after  the  ddi- 
yery  of  the  cargo : — Heldt  that  the 
owner  had  sumoieat  possession  of 
the  ship  to  maintain  trespass  against 
wrong-doers  for  enterii^  her,  al- 
though he  had  no  lien  on  the  cargo 
for  the  freight.  Ib§d. 

TROVER. 

See  BAyKRUPT,  2. 
Carrier^  I,  3. 

1.  In  trover 'for  several  lettersv- one 
of  which  was  addressed  to  the 
|ilainti£^  and  the  others  to  N.  M., 
or  to  the  plaintiff,  if  N.  H.  had  lefl 
Englandy  tlic  Court  ordered  the 
proceedings  to  be  stayed,  on  the 
defendant's  delivering  up  to  the 
plaintiff  the  letter  addressed  to  him, 
and  paying  the  costs  of  the  action 
and  application,  if  the  plaintiff  would 
accept  the  same  in  discharge  of  the 
action;  but  ordered,  that,  if  he 
would  not  accept  that  letter,  and 
did  not  recover  damages  for  the 
others,  or  should  recover  nominal 
damages  only  for  that  offered  to  be 
delivered  up,  he  was  to  pay  the 
costs  of  the  action.  Earle  v.  HoU 
derness,  H.8  8c9G.4.  254 

2.  Goods  were  shipped  on  the  Sih 
April,  18J?4,  by  IV.  ^  Co.,  for  one 
Gilbert,  on  board  a  vessel  address* 
ed  to  the  defendant's  wharf.  An 
invoice  of  the  goods  was  sent  to 
Gilbert,  stating  them  to  be  bought 
and  shipped  for  him  and  on  his  ac- 
count and  risk,  and  in  the  ship's 
manifest  they  were  marked  to  be 


delivered  ''to  order."  The  vessel 
arrived  at  the  wharf  on  the  12th, 
but  the  goods  were  not  landed.  On 
the  10th,  Gilbert  committed  an  act 
of  bankruptcy,  whereupon  a  com- 
mission was  issued  against  him  on 
the  14th.  On  the  17th  the  goods 
were  claimed  by  a  person  on  be- 
half of  the  consignors ;  and,  on  the 
19th,  the  messenger  under  the  com- 
mission produced  the  invoice  that 
had  been  sent  to  Gilbert,  and  de- 
manded the  goods.  The  defendant 
delivered  them  to  the  consignors' 
agent;  and  the  assignees  sued  him 
in  trffver: — Held,  that  the  transiius 
was  not  at  an  end,  and  that  the 
consignors  of  the  goods  had  a  right 

.  to  stop  them.  Tucker  v.  Hum- 
phery,  H.8  &  9  (?.  4.  378 

3.  A  dealer  in  London  ordered  goods 
:of  the  pjbintiff,  a  merchant  at  Edin- 
burgk.  The  goods  were  shipped, 
and  invoices  sent  to  the  vendee, 
which  he  received  on  the  29th  Oc- 
tober^ Part  of  the  goods  arrived  at 
a  wharf  in  London  on  the  j^d  No- 
vember, and  the  remainder  on  the 
4th;  the  whole  were  landed  on  the 
Cth.  On  the  £d,  the  vendee,  be- 
ing insolvent,  told  his  clerk  that  he 
would  not  receive  the  goods,  and 
desired  him  to  direct  one  F.,  an 
attorney,  to  cause  them  to  be  stop- 
ped for  the  vendor.  The  attorney, 
accordingly,  on  the  3d  Novcmbetj 
gave  notice  to  the  wharfinger  not 
to  deliver  the  goods  which  had  then 
arrived ;  and,  on  the  4th,  wrote  td 
the  vendor  to  inform  him  of  the 
stoppage.  On  the  6th,  the  ven- 
dor's agent  returned  an  answer,  re- 
questing the  attorney  also  to  stop 
the  goods  that  arrived  on  the  4th; 
which  he  accordingly  did  verbal- 
ly. The  agent,  on  the  same  day, 
wrote  to  the  wharfinger,  confirming 
the  act  of  the  attorney.  On  the 
7th,  the  goods  were  seized  by  the 
sheriff  under  an  execution  against 
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the  consignee,  and  afterwards  sold : 
— Heldf  that  the  vendor  was  en-* 
titled  to  recover  the  value  of  the 
goods  in  an  action  of  iroter  against 
the  sheriflT,  as  the  contract  be- 
tween the  vendor  and  the  ven- 
dee was  rescinded  before  the  right 
of  the  execution-<;reditor  had  in- 
tervened;— that  the  iranskuB  was 
not  at  an  end  on  the  arriml  of  the 
goods  at  the  wharf; — and  that  the 
vendor's  adoption  of  the  act  of 
the  attorney  for  the  vendee,  before 
the  seizure  under  the  execution, 
amounted  to  an  assent  to  the  re- 
pudiation of  the  contract.  Bartram 
V.  Far ehr other y  E.9  O.  4.        515 

4.  The  plaintiffs  procured  for  one  /• 
E.  the  loan  of  1 000/.,  on  a  biU  for 
3500/.,  accepted  by  the  defendant. 
With  the  consent  of  P.,  the  lender, 
and  J,  E,,  the  bill  was  left  m  the 
hands  of  the  plaintiffs,  as  security 
for  the  repayment  of  the  money 
advanced.  J.  E,,  being  indebted 
to  the  plaintiffs,  afterwards  wrote 
to  them  as  follows :  **  The  bil)  of 
8500/.  you  will  please  to  hold,  sub- 
ject to  the  1000/.,  as  also,  for  any 
advances  or  law  expenses  you  have 
against  me."  The  defendsnt  frau- 
dulently obtained  the  bill  ont  of  the 
custody  of  the  plaintiffs.  P.  sued 
him  in  trover,  and,  by  the  award 
of  an  arbitrator,  recovered  the  sum 
he  advanced: — Held,  that,  not- 
withstanding the  recovery  by  P., 
the  plaintiffs  were  also  entitled  to 
recover  in  trover  against  the  defen- 
dant, the  amount  due  to  them  from 
J.  E.     Knight  v.  Legh,  E.  9  O.  4. 

528 

5.  If  a  sheriff  take  goods  in  execution 
after  an  act  of  bankruptcy  com- 
mitted by  the  party  against  whom 
such  execution  is  sued  out,  the 
sheriff  is  liable  to  the  assignees  in 
trover,  although  he  had  no  notice 
of  the  act  of  bankruptcy,  and  al- 
though   the  commisikNi  4id''not 


issue  until  nearly  two  months  af- 
ter the  execution,— on  the  groutid 
that  the  property  of  the  bankrupt 
vests  in  his  assignees^  frona  the  tttne 
of  the  act  of  bankruptcy^  by  rela- 
tion;— and  this  aldiough  the  goods 
seised  were'  not  Utmoted  Gt6m  tb« 
premlsea,  but  were  only  detained 
there  until  the  amount  directed  to 
be  levied  was  paid  by  the  bankrupt 
to  the  sheriff.  Pfiee  v.  Heiyar^  E, 
9  O.  4.  541 

6.  A,  purchased  goods  ofS.  for  C, 
who  gave  A.  his  acceptance  ibr 
their  annmnt.  C  having  become 
bankrupt,  A.  proved  the  accept- 
ance under  the  commission,  and 
afterwards  returned  the  goods  to 
J?.,  on  which  CJm  acceptance  was 
destroyed.  In  an  action  of  trover 
by  the  assignees  of  C: — Held, 
that  the  Jury  were  warranted  in 
finding  that  A.  ^  B.  had  been 
guilty  of  ft  joint  conversion.  Rob- 
son  V.  Alexander,  E.9  0.4^     448 

TRUSTEES. 
See  Devise. 

UNDERTAKING. 
See  Assumpsit,  5. 

UNDER-WRITER. 

See  Insurakce. 

VARIANCE. 

.    See  P&ACTicE,  2. 

Justice  of  the  Peace. 

1.  In  an  action  for  a  breach  of  pro- 
mise of  marriage,  the  promises  de- 
clared on  'sferey^-firsty  to  marry  on 
request; — secondly ,  the  like,  assign- 
ing for  breach,  that  the  defendant 
hi^  married  another; — thirdly,  to 
nuury  within  a  reasonable  time; 
--and,  liutiy,  to  marry  generally. 
The  proof  was,  that  the  defattdant 
•liad  said,  that  he  would  nairrjr  the 
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